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INTRODUCTION

The current era of extensive global interconnectivity through supply chains has caused
government actions to extend beyond the boundaries of a single country. This has given
rise to new challenges for international economic law. The international rules
concerning subsidies and countervailing measures are particularly impacted since
subsidies are essential tools for governments to accomplish their foreign policy
objectives. One of the recent developments is the emergence of new cross-border
subsidy rules. Previously, subsidy regulations were limited to subsidies provided
within a single country’s borders, where the provider and recipient were both located

in the same country.

Subsidies comprise one of the forms of financial assistance, which eventually result in
certain benefits received by the company. Of course, not all the subsidies are
prohibited, but only those which skew the anticipated exportation of the recipient.
Additionally, the subsidies may also be actionable if they satisfy certain specific

requirements of negative impact on the market competition.

The scientific value and topicality of the thesis lie in the fact that the concept of
subsidies in general remains a subject of debate among many scientists, practising
lawyers and even Member States of the WTO. Nowadays, many WTO Member States
provide subsidies to their national producers, often with the aim to boost certain new
industries (vaccines production, green energy etc.), which gives a positive impact on
the economy of those states and does not violate WTO rules or SCM Agreement.
However, China, being a Member State, created a brand-new way for the provision of
financial aid to companies so that it is hardly qualified as a subsidy, and even if it is,
almost impossible to challenge.
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Many scholars have already emphasized the problematic regulation of such Chinese
practices including Victor Crochet, Vineet Hegde,! Ru Ding,? Marcus Gustafsson,?
Renato Antonini* and others.> At the same time, there are no pending or resolved cases
before the Panel or AB in WTO to make the interpretation of the Covered Agreements
and state whether the practices are distorting a careful balance between rights and
obligations in the WTO agreements, and challenging security and predictability of the

multilateral trading system.

The object of the analysis is the practice and theory of cross-border and prohibited

subsidization under WTO legislation.

The subject of the study is the definition of subsidies and prohibited subsidies in
accordance with the SCM Agreement, namely the definition of subsidies, which
implies the presence of a financial contribution from a public body, which leads to the
receipt of a benefit, as well as the concept of prohibited subsidies, that is, those aimed
at increasing export indicators or giving preference to one’s own goods over imported
ones. This involves the study of actual definitions of concepts, their components,
criteria established by the domestic legislation of WTO Member States, international
instruments and defined by doctrine, their classifications, principles and general

approaches in WTO law.

The purpose of the study is to develop an approach to the extension of provisions on
prohibited subsidies to international subsidization, as well as to determine the

possibility of unification and universalization of approaches to solving this issue.

! Crochet Victor and Hedge Vineet, 'China’s ‘Going Global’ Policy: Transnational Production Subsidies Under the
WTO SCM Agreement' [2020] 23(4) Journal of International Economic Law 841-863 (“Crochet and Hedge”)

2 Ru Ding, 'Emerging Rules on Cross-border Subsidies: A Typological Analysis and Proposals for China’s Approach’
[2022], 12(2) Journal of WTO and China (“Ding”)

3 V. Crochet and M. Gustafson, 'Lawful Remedy or Illegal Response? Resolving The issue of foreign subsidisation
under WTO law' [2020] 266 Working Paper (“Crochet and Gustafson”)

4 Antonini Renato, 'The EU’s Foreign Subsidies Regulation Gets Adopted' (GLOBAL TRADE POLICY BLOG, 5th
January ) <https://www.steptoe.com/en/news-publications/global-trade-policy-blog/the-eus-foreign-subsidies-
regulation-gets-adopted.html> accessed 9 May 2023

5 Hein Hobbelen, 'Foreign subsidies under EU control' (Bird&Bird, 15 March 2023)
<https://www.twobirds.com/en/insights/2023/global/foreign-subsidies-under-eu-control> accessed 9 May 2023; Li Siqi,
Tu Xinquan. ‘Reforming WTO Subsidy Rules: Past Experiences and Prospects’ [2020] 54(6) Journal of World Trade
853-888
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The legal questions that have been posed by the author for the purposes of this thesis

and study are, apart from others, the following:

1. What is the legal definition of a subsidy under the SCM Agreement? Can the

drafting history of the SCM Agreement be taken into account?

2. What are the limitation put on defining the subsidy as prohibited or actionable
under the SCM Agreement?

3. What are the current outbreaks and opinions of the Chinese OBOR initiative?

Does it influence the regulation of subsidies?

The research on the topic of this thesis will be based primarily on ontology, which
examines fundamental problems of development, epistemology in the sense of
researching the processes of acquiring knowledge, axiology, based on the study of

values, as well as praxeology, which puts pragmatism are the basis of study.

In the process of conducting the research, the following general scientific and special
scientific methods in law will also be applied: an analytical and synthetic method for
the analysis of state and judicial practice regarding the definition of subsidies, a formal-
legal method, a comparative method as part of empirical methods will be used to
compare the circumstances of cases in which a court of a WTO member state or AB
touched on the issue of cross-border subsidies, the systematic-structural method will

be used to analyse the applicable legislation.

The analysis of this thesis subject was approached using other methods such as

comparative legal, hermeneutic, behavioural (behaviourist) and synergistic methods.
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CHAPTER 1. THE POLICY BEHIND CROSS-BORDER SUBSIDISATION

Throughout the years of multilateral trading system development, WTO being the
centre of initiatives, has become one of the main organisations related to international
economic law. Starting from the adoption of Marrakesh Agreement and ending with
frequent Ministerial Conferences, Member States of WTO have managed to reach a
common understanding of “right” and “wrong”. They have established rules limiting
harmful practices which could potentially distort international trade and have

committed to be compliant with those rules.

Specifically, WTO has been sensitive to the regulations of forms of financial assistance
to private business entities, since overfinancing could lead to a disproportionate benefit
for the company which is not available to other market participants. These rules are a
precise demonstration of following the two main principles of WTO — national
treatment and most favoured nation principle, most notably laid in Articles I and 111 of
the GATT 1994. Hence, the limitation on the scope of financial assistance to the
companies has always been the aim of Member States of WTO and was followed by

the adoption of SCM Agreement, limiting the use of subsidies.

The problem is predominantly in the recent Chinese government initiatives such as

“One Belt, One Road”, striving for cooperation with low-income countries.

Under this program, China has been creating special development (industrial) zones,
which are practically secluded areas in the territories of other states, where the
subsidiaries of Chinese companies are settled. Such companies receive financing from
the special programs in the Chinese banks at a lower interest rate compared to the
regular practices, as well as the possibility to purchase the land in the development
(industrial) zones at a lower price than the market. As a result, such companies become
successful producers of products directed at importation. It is also a common practice
to settle the production related to the manufacturing products out of the raw materials

extracted at the very same territories of special development (industrial) zones.
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Further in this Chapter, the author will provide the policy background behind the
subsidies’ definition, regulation and economic nature, which is a vital part of legal

issues posed by cross-border subsidies.

1.1. The nature of subsidies as the form of economic assistance

What is called “subsidies” nowadays has been existing in different forms for many
years of economic development and establishment of multilateral trading system. The
cooperation between the states and the representatives of their industries has always
been one of the central interests of different countries. Nevertheless, upon the
establishment of WTO such a cooperation was greatly restricted by introduction of
prohibited and actionable subsidies. The answer to potential question “Why?” will be

answered in this section.

The explanation lies even in pre-WTO times. On the one hand, there is no doubt that
the industrial development is one of the factors for the economic enhancement of
different states. The governmental management of economy has not become a common
practice, although some states as China chose to have a governmentally owned
structure of economic development. For such types of economies, the assistance to
industrial representatives (such as producers, miners, distributors etc.) is not a surprise
and seems logical. On the other hand, for the remaining part of privately managed types

of economies, such assistance is not that obvious.

The situation is especially topical in case the privately managed economies belong to
already economically developed states. Imagine the situation where all the resources
for existence of certain mobile phone producer in the developed state has been financed
by the government. The result would most probably be that the producer becomes
dominant not only in the domestic market, but also would spread worldwide, becoming
major (if not only) international producer. If such a form of assistance would be
allowed, the race would be between developed states of how much resources each one

can donate to the manufacturers of mobile phones. The winner would take it all, leaving
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all the other competitors devastated, without the sufficient funds to finance any other

economic sectors.

On the other hand, it would be incorrect to artificially prohibit all the forms of
cooperation between industrial producers (representatives) and the government,
especially in governmentally owned types of economies, where the government and
industry is basically the same. The ability of the state from time to time to support some
industries suffering from unfavourable conditions is essential. Without the possibility
of any cooperation between the state and the industrial representative, there is no
incentive for the producer to even assist the government — the company can refuse to
pay taxes, move to the other jurisdiction or develop lobbyist governmental initiatives,

which would impair the idea of rule of law.

Hence, the cooperation should be allowed, in particular in the form of financial
assistance. Subsidies have become the answer to regulating this question in WTO
times. Upon the conclusion of Marrakesh Agreement and developing all the Annexes,

SCM Agreement has become an integral part of fair market rules.

Through the development of idea of subsidies as governmental incentives to industrial
representatives, allowed subsidies within the framework of SCM Agreement have
become a safe way of assistance. The pre-determined definition of permitted financial
assistance by the states has become a way out for those industries suffering from certain
unfavourable conditions. At the same time, all WTO Member States accepted the rules
of the game, where such assistance should not negatively influence the overall

economic balance on the market.

With this in mind, subsidies as the form of economic assistance are a logical result of
developing the idea that cooperation between the state and industry should exist but
should be limited to the extend where it would harm others, ultimately creating the
disbalance in competition. In order not to discourage market players from entering new

industries or conducting R&D activities, subsidies are currently regulated, for instance,
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by SCM Agreement adopted by the majority of states worldwide being WTO Member
States.

1.2. China’s “One Belt, One Road” Initiative (OBOR)

The initiative of the Chinese government named “One Belt, One Road” (in original -

—m —I%, OBOR), which is often called the New Silk Road,® has become the centre

of attention for the couple of years. It is a vast infrastructure development project
launched by the Chinese government in 2013, which takes up multisectoral approach
and targets developments in different spheres of economy not only in China, but
worldwide. The project aims to connect Asia, Europe, and Africa by creating a network
of land and maritime trade routes that will link more than 65 countries. The initiative
Is a significant part of China’s long-term strategic plan to expand its influence and
economic power globally, and it has attracted both support and criticism from various

stakeholders worldwide.

(a) History and background
The OBOR initiative was first announced by Chinese President Xi Jinping in 2013
during his visit to Kazakhstan and Indonesia.” Most notably, the initiative was
announced after the grave public discussion of the new concept presented by President

Xi Jinping — achieving “community of common destiny for mankind” (in original - A
Zansn H[E1K).8 Afterwards, the Chinese Communist Party incorporated the initiative

into the Party’s Charter in 2017 and also emphasised on the importance of the initiative®
in the November 2022 Work Report of the CPC’s 20th Party Congress!® and in a

January 2021 State Council White Paper. All of the mentioned documents were

® Suprabha Baniya and others, Trade Effects of the New Silk Road A Gravity Analysis (Macroeconomics, Trade and
Investment Global Practice 2019) 2-4

" Tian Xiaochuan and others, 'The Conceptual Metaphor of Governance in The Governance of China' [2021] 8(11)
Open Access Library Journal 543-553

8 Cao Desheng , 'Xi's discourses on mankind’s shared future published' (China Daily, 15 October 2018)
<https://www.chinadaily.com.cn/a/201810/15/WS5hbc38adca310eff303282392.html> accessed 9 May 2023

° Yamei, 'Full text of resolution on amendment to CPC Constitution' (19th CPC National Congress, 24 October 2017)
<http://www.xinhuanet.com/english/2017-10/24/c_136702726.htm> accessed 9 May 2023

10 Zhang, H., 'The Silk Road Economic Belt and the Maritime Silk Road: Opportunities and Challenges for the Global
Economy' [2015] 24(9) Journal of Contemporary China 726-739
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supported by statements of Chinese governmental officials claiming that OBOR

initiative targets the greater good of the common community.

The project was designed to promote regional economic integration and connectivity
by creating a vast network of land and sea trade routes that would connect China with
other countries in Asia, Europe, and Africa. The OBOR initiative consists of two main

components: the Silk Road Economic Belt and the 21st Century Maritime Silk Road.

The Silk Road Economic Belt aims to connect China with Central Asia, Russia, and
Europe by creating a network of railways, highways, and pipelines.!! It includes a
network of railroads built to Europe, pipelines for oil and gas transportation from the
Caspian Sea to China, and a high-speed train system that connects China’s eastern
seaboard to Southeast Asia. The 21st Century Maritime Silk Road, on the other hand,
aims to connect China with Southeast Asia, South Asia, Africa, and the Middle East
by creating a network of ports and shipping lanes.'? This results in the formation of
three “blue economic corridors” interconnected by a string of seaports spanning from
the South China Sea to Africa, facilitating trade to and from China. The OBOR
initiative also includes a range of other infrastructure projects, such as power stations,

telecommunications networks, and industrial parks.

(b)  The strategy behind the initiative

The OBOR initiative’s primary goal is to promote regional economic integration and
connectivity by improving infrastructure and trade links between China and other
countries.’®* The project aims to stimulate economic growth, enhance cross-border
trade, and promote cultural exchanges and people-to-people interactions. According to
the Chinese government, the OBOR initiative will create new markets and investment

opportunities for Chinese businesses and boost economic growth and development in

11 Paul Nantulya, Tmplications for Africa from China’s One Belt One Road Strategy' (SPOTLIGHT, 22 March)
<https://africacenter.org/spotlight/implications-for-africa-china-one-belt-one-road-strategy/> accessed 9 May 2023
12 James Mcbride, 'China’s Massive Belt and Road Initiative' (Backgrounder, 2 February)
<https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative> accessed 9 May 2023

13 Wang, J., 'The Belt and Road Initiative: What Will China Offer the World in Its Rise? ' [2017] 51(1) the Journal of
Developing Areas 1-12
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participating countries. OBOR is an express implementation of several aspects of
China’s national security strategy. In any case, the final ultimate goal of OBOR is to
create the new global order — an economic system which would become even more
interdependent with the economic, political, and security centre in China, being the

creator and initiator of the initiative.

Hence, one of the key objectives of the OBOR initiative is to enhance China’s strategic
and geopolitical influence globally.'* By creating a vast network of trade and
infrastructure links, China hopes to deepen its economic ties with other countries and
promote its soft power and cultural influence. The OBOR initiative is also seen as a
way for China to expand its economic and strategic influence in regions where it has
traditionally had limited influence, such as Central Asia, Southeast Asia, and the
Middle East.

Apart from the economic goals of Chinese government, OBOR also serves military
purposes. The increased port access and supply chains can become quite an asset in
gaining additional control over the territories or even regions. The investments made
under OBOR have led to the deployment of People’s Liberation Army representatives
in Djibouti, Walvis Bay (Namibia), Gwadar (Pakistan), Hambantota (Sri Lanka), and

Piraeus (Greece), as evidenced by five different scenarios.®®

Additionally, the Digital Silk Road is a distinctive aspect of OBOR that has yet to be
recognized as a separate component. Its main objective is to enhance the supply chains
related to communications, telecommunication, media and IT industries abroad,
spreading overseas China. Such products would typically include hardware, optical

cable and satellite networks etc.1®

14 David M. Lampton , Following the Leader Ruling China, from Deng Xiaoping to Xi Jinping, with a New Preface by
the Author (Philip E Lilienthal Imprint in Asian Studies 2019) 55-56

15 Hein Hobbelen, 'Foreign subsidies under EU control' (Bird&Bird, 15 March 2023)
<https://www.twobirds.com/en/insights/2023/global/foreign-subsidies-under-eu-control> accessed 9 May 2023; Liza
Tobin, 'Xi’s Vision for Transforming Global Governance: A Strategic Challenge for Washington and Its Allies' [2018]
2(1) Great Power Competition <https://tnsr.org/2018/11/xis-vision-for-transforming-global-governance-a-strategic-
challenge-for-washington-and-its-allies/# ftn1> accessed 8 May 2023

16 Congressional research service (CRS), 'China’s “One Belt, One Road” Initiative: Economic Issues' (Congressional
Research Service, 22 December) <https://crsreports.congress.gov/product/pdf/IF/1IF11735> accessed 9 May 2023, pp 1
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(c)  The current outtake

The current position of the initiative is that it touches upon continents comprising 60
percent of the world’s population. As of the latest research, 147 countries—accounting
for two-thirds of the world’s population and 40 percent of global GDP—have signed

on to projects or indicated an interest in doing so.

According to a report by the Asian Development Bank,” OBOR could mobilize up to
USD 1.7 trillion in infrastructure investments by 2030, with a focus on transport,
energy, and telecommunications projects. This investment is expected to boost
economic growth and create jobs in participating countries, especially in low-income
and developing economies. For instance, OBOR investments in Pakistan have led to
the construction of new highways, railways, and ports, which have improved
transportation efficiency and reduced logistics costs.'® Similarly, OBOR investments
in Southeast Asia have focused on improving cross-border connectivity, reducing trade

barriers, and promoting regional integration.®

(d)  Implications and conclusions

The OBOR initiative is a vast and ambitious project that has significant implications
for China and the world. The project marks a noteworthy change in China’s foreign
policy, moving away from a passive and reactive strategy towards a more proactive
and assertive approach.?’ By creating a vast network of trade and infrastructure links,
China hopes to deepen its economic ties with other countries and promote its soft power
and cultural influence. However, the project also faces numerous challenges and
criticisms, including concerns about its financial sustainability, potential geopolitical

tensions, and environmental and social impacts.

17 Asian development bank, Meeting Asia's Infrastructure Needs (Asian Development Bank 2017) 10-15

18 National Bureau of Statistics of China. (2020). Belt and Road Initiative Progress Report. Beijing: National Bureau of
Statistics of China

19 Vision and Actions on Jointly Building Silk Road Economic Belt and 21st Century Maritime Silk Road, issued by the
National Development and Reform Commission, Ministry of Foreign Affairs, and Ministry of Commerce of the
People’s Republic of China, with State Council authorization, March 2015 Background section

20 Huang, Y., 'China's “New Normal” Diplomacy: Is It Old Wine in a New Bottle? ' [2016] 9(2) the Chinese Journal of
International Politics 109-132
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The OBOR initiative’s success will depend on how China navigates these challenges
and addresses criticisms while delivering tangible benefits to participating countries.
The project has the potential to promote economic growth and development, enhance
regional connectivity and cooperation, and foster cultural exchange and people-to-
people interactions. However, it also poses significant risks and challenges, and its

success will depend on how China manages these risks and addresses criticisms.

1.3. Potential danger to multilateral trading system

Although subsidies are a form of economic assistance which may be beneficial for the
economic situation of many enterprises, they have been a topic of much debate and
scrutiny over the years, with proponents arguing that they are necessary to support
certain industries and promote economic growth, while opponents argue that they

distort markets and lead to inefficiencies.?

In general, despite their potential benefits, subsidies also have drawbacks that can have
negative consequences for the economy. One of the main drawbacks of subsidies is
that they can lead to market distortions, creating artificial demand and supply.? For
instance, subsidies can cause an oversupply of a particular product, which can lead to
a decrease in its market price, making it difficult for producers to sustain their
operations. This can result in market failures and inefficiencies, which can be

detrimental to the economy as a whole.

Moreover, subsidies can also lead to fiscal imbalances and budget deficits, particularly
if they are not targeted and well-designed.?® Governments can spend too much money
on subsidies, which can divert resources away from other important public goods, such

as infrastructure development and social welfare programs.

21 Clifford chance, 'CHINA’S ONE BELT, ONE ROAD: CHALLENGES AND OPPORTUNITIES' (Thought
Leadership, 1st June) <https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2016/09/chinas-one-belt-
one-road-challenges-and-opportunities.pdf> accessed 9 May 2023

22 William J. Baumol, Alan S. Blinder, 'The Economics of Subsidy Programs' [1971] 9(1) Journal of Economic 1-28

23 David Coady, Robert Gillingham, Rolando Ossowski, John Piotrowski, Shamsuddin Tareq, and Justin Tyson, 'The
Magnitude and Distribution of Fuel Subsidies: Evidence from Bolivia, Ghana, Jordan, Mali, and Sri Lanka' [2005]
5(214) IMF Working Papers
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Subsidies can also create a culture of dependency, where industries become reliant on
government support, rather than focusing on improving their competitiveness and
efficiency. This can stifle innovation and growth, as industries may become

complacent and fail to adapt to changing market conditions.

The other concern is the massive cost of the project, which is estimated to be around
$4-8 trillion.?* Many analysts have raised concerns about the project’s financial
sustainability, given the significant debt burdens that participating countries may

face.?

Another challenge is the potential for geopolitical tensions and conflicts to arise from
the project. Some critics argue that the OBOR initiative is part of China’s broader
strategic plan to expand its influence and challenge the United States’ global
dominance.?® Some countries, such as India, have raised concerns about the project’s

potential to undermine their sovereignty and territorial integrity.

Finally, there are concerns about the environmental and social impacts of the OBOR
initiative. Some analysts have warned that the project could lead to environmental
degradation,?” particularly in fragile ecosystems such as the Tibetan Plateau.?® Others
have raised concerns about the potential for the project to exacerbate social inequalities

and human rights abuses in participating countries.

1.4. Conclusions

The OBOR initiative is a vast and ambitious project that has significant implications
for China and the world. The project represents a significant shift in China’s foreign

policy, and it aims to deepen economic ties, promote regional connectivity and

24 Lin, J. Y., 'China's Belt and Road Initiative: Motives, Scope, and Challenges' [2019] 14(1) Asian Economic Policy
Review 67-83

% Wang, Heng, 'China’s Approach to the Belt and Road Initiative' [2019] 22(18-82) Journal of International Economic
UNSW Law Research Paper 20

% Zhang, Y., 'China's Belt and Road Initiative and Its Impact on Asia' [2017] 47(1) Journal of Contemporary Asia 1-16
2 OECD, 'China’s Belt and Road Initiative in the global trade, investment and finance landscape' (OECD BUSINESS
AND FINANCE OUTLOOK , February) <https://www.oecd.org/finance/Chinas-Belt-and-Road-Initiative-in-the-
global-trade-investment-and-finance-landscape.pdf> accessed 9 May 2023 20-24

% Cao, S., Chen, J., 'Environmental Risks and Opportunities in the Belt and Road Initiative' [2019] 53(15)
Environmental Science & Technology 8478-8480



20

cooperation, and enhance China’s global influence. However, the project also faces
numerous challenges and criticisms, and its success will depend on how China

addresses these challenges and delivers tangible benefits to participating countries.

OBOR initiative has been a significant effort by China to promote regional connectivity
and economic development through infrastructure investments and trade facilitation
measures. While the initiative has led to significant infrastructure investment and
improved regional connectivity, there are also concerns about its financial
sustainability, debt risks, and environmental and social impacts. Addressing these
challenges will be crucial for ensuring the long-term economic benefits of OBOR
initiative and avoiding negative externalities for participating countries. Therefore,
OBOR initiative presents both opportunities and challenges for participating countries
and the global community, and its success will depend on addressing these challenges

and maximizing the benefits of regional cooperation and integration.

Consequently, subsidies can be an effective form of economic assistance that can have
several benefits, particularly for emerging industries and low-income households.
However, they also have several drawbacks, including market distortions, fiscal
imbalances, and a culture of dependency.?® Therefore, it is important for governments
to carefully consider the design and implementation of subsidies, ensuring that they are

targeted and well-managed to avoid unintended consequences.

29 Advisory council of the belt androadforum for international cooperation, 'High-Quality Belt and Road Cooperation:
Partnership on Connectivity' (Report on the Findings and Recommendations, 2020)
<https://www.fmprc.gov.cn/mfa_eng/wjbxw/202112/P020211218394332617729.pdf> accessed 9 May 2023 13-31
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CHAPTER 2. OVERVIEW OF THE LEGAL BACKGROUND BEHIND THE
PROVISION OF SUBSIDIES UNDER SCM AGREEMENT

2.1. Definition of subsidies under SCM Agreement

The guidelines of WTO governing subsidies and subsidized trade are outlined in
Articles VI and XV1 of the General Agreement on Tariffs and Trade (GATT 1994), as
well as in the WTO Agreement on Subsidies and Countervailing Measures, which is
commonly referred to as the SCM Agreement. The predecessor of GATT 1994, the
GATT 1947, did not have explicit and comprehensive regulations on subsidies. In fact,
Article XVI of GATT 1947, titled “Subsidies” did not even offer a clear definition of
“subsidies”. Furthermore, in relation to subsidies in general, Article XVI merely
required Contracting Parties to the GATT to report subsidies that affect trade and be
willing to discuss limiting such subsidies if they cause significant harm to the interests

of other Contracting Parties.

Regarding export subsidies, Article XVI stated that Contracting Parties should “seek
to avoid” using subsidies on primary products’ exports. In 1962, Article XVI was
modified to prohibit Contracting Parties from providing export subsidies on non-
primary products that would decrease the export market’s sales price below the
domestic market’s sales price. Note that this amendment did not apply to developing
countries.3! Furthermore, Article VI of GATT 1947 dealt with measures implemented
to counteract any subsidy given to an imported product that caused or threatened to
cause significant harm to the domestic industry manufacturing the like product,
commonly known as countervailing duties. However, Article VI lacked explicit and
comprehensive regulations. During the Tokyo Round (1973-9), to specify the GATT
regulations on subsidies and countervailing duties and bring greater consistency and
clarity to their implementation, the GATT Contracting Parties negotiated and

completed the Agreement on Interpretation and Application of Articles VI, XVI, and

30 GATT 1994:General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 1867 U.N.T.S. 187, 33 I.L.M. 1153 (1994) (GATT 1994), Article XVI:1
3L GATT 1994, Article XVI:4
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XXII of the General Agreement, which is known as the Tokyo Round Subsidies
Code.® Only up to twenty-five Contracting Parties approved of this plurilateral
agreement. The Subsidies Code did not deliver the degree of clarification and
elaboration of the rules on subsidies and countervailing duties that some of the

Contracting Parties had desired.

The Uruguay Round within the GATT/WTO framework is considered a noteworthy
achievement for including an extensive and precise definition of the term “subsidy” in
the SCM Agreement, as noted by the panel in US-FSC (2000).2® As mentioned in the
US-FSC, in essence, Article 1.1 of the SCM Agreement outlines a subsidy as a financial
contribution made by a government or public entity that bestows a benefit. Moreover,
Article 1.2 of the SCM Agreement specifies that WTO regulations concerning
subsidies and subsidized trade solely apply to “specific” subsidies, which means

subsidies granted to an enterprise or industry, or a group of enterprises or industries.

The author will further explain that while dumping per se is not banned by the WTO,
anti-dumping measures may be imposed if it results in harm. In contrast, the WTO’s
regulations on subsidies are distinct. Article XVI1 of the GATT 1994, along with
Articles 3 to 9 of the SCM Agreement, establish disciplines for the use of subsidies.
Some subsidies, such as export and import substitution subsidies, are prohibited.*
Other subsidies, especially those that are specific rather than generally accessible, may
be challenged if they negatively impact other Members’ interests.*® The SCM
Agreement differentiates between prohibited and actionable subsidies, and previously

included non-actionable subsidies. Each type of subsidy has its own remedies and

32 Tokyo round, Agreement on Interpretation and Application of Articles VI, XVI and XXII1 of the General Agreement
on Tariffs and Trade (Tokyo Round Plurilateral Agreements 1979 ) 13-16

33 Panel Report, United States — Tax Treatment for “Foreign Sales Corporations” WTO Doc. 05-4147 (Adopted 30
September 2005) (“US — FSC”), para 7.80

34 Appellate Body Report, Brazil — Measures Affecting Desiccated Coconut WTO Doc. 97-0695 (Adopted 21
February 1997), paras 182-183

35 Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex 1A, 1869 U.N.T.S. 14 (“SCM Agreement”), Part 111 on Actionable Subsidies, Part VV on
Countervailing Measures



23

procedural rules. Additionally, subsidies on agricultural products are subject to specific

guidelines outlined in the Agreement on Agriculture.

The imposition of anti-dumping duties on dumped products is allowed by WTO law
when such dumping causes injury. Similarly, countervailing duties can be imposed on
subsidized imports under Article VI of the GATT 1994 and Articles 10-23 of the SCM
Agreement when they cause harm to the domestic industry producing the same product,
with the aim of offsetting the subsidization. However, as with anti-dumping duties,
countervailing duties can only be imposed if the relevant investigating authority
properly establishes three elements: the existence of subsidized imports, material injury
to a domestic industry (or a threat thereof), and a causal link between the subsidized

imports and the injury.

Conducting countervailing investigations is subject to detailed substantive and
procedural requirements, similar to those for anti-dumping investigations. It’s worth
noting that the substantive and procedural rules for the imposition and maintenance of
countervailing measures are comparable to the rules for anti-dumping measures, albeit

somewhat less detailed.

(@) Financial contribution

In order to qualify as a subsidy under Article 1.1 of the SCM Agreement, a measure
must either be a “financial contribution” or take the form of income or price support,
as outlined in Article XVI1 of the GATT 1994. Article 1.1 provides a comprehensive
list of financial contributions, which includes: (1) direct transfers of funds such as
grants, loans, and equity infusions;* (2) potential direct transfers of funds or liabilities,
such as loan guarantees;*” (3) government revenue that is foregone or not collected;®
(4) the provision of goods or services by a government, other than general

infrastructure;*® (5) the purchase of goods by a government;*® (6) government

36 SCM Agreement, Article 1.1(a)(1)(i)
37 ibid

38 SCM Agreement, Article 1.1(a)(1)(ii)
39 SCM Agreement, Article 1.1(a)(1)(iii)
4 ibid
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payments to a funding mechanism; or (7) a financial contribution made through

entrusting or directing a private body. 4

AB in US — Softwood Lumber IV (2004) mentioned that: “a wide range of transactions
falls within the meaning of financial contribution’ in Article 1.1(a) (1) ... [and] this
range of government measures capable of providing subsidies is broadened still further

by the concept of ‘income or price support”in paragraph (2) of Article 1.1(a)”.*?

Moreover, although the list of financial contributions in Article 1.1 is comprehensive,
the definition of “financial contribution” is expansive. As pointed out by AB in Canada
- Renewable Energy (2013), a transaction can fit into multiple types of financial

contributions.*3

(i)  Direct transfer of funds

According to AB in Japan - DRAMs (Korea) (2007), the use of the abbreviation
"e.g." before “grants, loans, and equity infusion” in Article 1.1(a)(1)(i) implies that
these are just examples of transactions that qualify as a financial contribution.*
Hence, other transactions that resemble those specifically mentioned, such as debt
forgiveness, an interest rate reduction, or a loan extension, also fall under this

provision.

AB further noted in Japan — DRAMs (Korea) (2007) that: “[t]he term ‘funds’
encompasses not only ‘money’ but also financial resources and other financial claims

more generally. Thus direct transfers of funds are not confined to situations where

41 SCM Agreement, Article 1.1(a)(1)(iv)

42 Appellate Body, United States — Final Countervailing Duty Determination with Respect to Certain Softwood Lumber
from Canada, WT/DS257/AB/R (adopted 17 August 2004), para 52

4 Appellate Body, Canada — Certain Measures Affecting the Renewable Energy Generation Sector, WT/DS412/AB/R
(adopted 24 May 2013), para 5.120

4 Appellate Body, Japan — Measures Affecting the Importation of Drams and Certain Other Products,
WT/DS336/AB/R (adopted 23 January 2007), para 251; Panel Report, Korea — Measures Affecting the Sale of
Commercial Vessels, WT/DS273/R (adopted 26 July 2005), para 7.31
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there is an incremental flow of funds to the recipient that enhances the net worth of the

recipient”.®

Furthermore, the provision of funding can be considered a donation or may entail
mutual rights and responsibilities. The scope of direct transfer of funds extends to a
limited number of cases. Hence, a financial contribution exists not only when a direct
transfer of funds or a potential direct transfer of funds has actually been effectuated.
Pursuant to Article 1.1(a)(1)(i), it is sufficient that there is a “government practice”

involving the transfer of funds.*

(i)  Government Revenue, Otherwise Due, That Is Foregone

Acrticle 1.1(a)(1)(ii) states that government revenue that is not collected or foregone is
also considered a financial contribution under Article 1.1. The term “otherwise due” is
determined based on the tax regulations of the relevant member state. In US - FSC
(2000), Panel explained that “otherwise due” refers to the situation that would exist
without the measure under scrutiny.*” AB reached the same conclusion while
addressing the issue of whether the reduction in the business-and-occupation tax rate
for commercial aircraft and component manufacturers in Washington State qualifies as

a foregone revenue under Article 1.1(a)(1)(ii).*®

(iti)  Provision or purchase by the government

Article 1.1(a) (1) (i11) covers financial contributions where “a government provides

goods or services other than general infrastructure, or purchases goods”.

Regarding the contrast between the first and second subclauses of Article 1.1(a)(1)(iii),

AB made the following observations:*® (1) the second subclause uses the term

4 Appellate Body Report, Japan — Measures Affecting the Importation of Drams and Certain Other Products,
WT/DS336/AB/R (adopted 23 January 2007), para 250

46 Panel Report, Brazil — Measures Affecting Aircraft, WT/DS46/R (adopted 19 January 1999), para 7.13

47 Panel Report, United States — Tax Treatment for "Foreign Sales Corporations”, WT/DS108/R (adopted 20 November
2000), para 7.45

4 Appellate Body Report, United States — Measures Affecting Trade in Large Civil Aircraft (2nd complaint),
WT/DS353/AB/R (adopted 23 March 2012), paras 801-831

49 Appellate Body Report, United States — Measures Affecting Trade in Large Civil Aircraft (2nd complaint),
WT/DS353/AB/R (adopted 23 March 2012), para 619
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“purchase”, which typically implies that the supplier of goods will receive something
in exchange; (2) unlike the first subclause that deals with the provision of goods and
services, the second subclause solely pertains to the purchase of “goods” and not

“services”.

(iv) Payments to a funding mechanism or financial contributions

through a private body

Article 1.1(a)(1)(iv) pertains to financial contributions made by a government to a
funding mechanism or the direction of a private entity to carry out the functions
specified in subparagraphs (i)-(iii), which would typically be performed by the
government. Such practices are consistent with those commonly adopted by
governments. AB in US - Countervailing Duty Investigation on DRAMs (2005),
emphasized that defining government payments in a funding mechanism or the
entrustment or direction of a private body under subparagraph (iv) of Article 1.1(a)(1)
requires a careful balance between the Members who sought to impose greater
constraints on subsidy usage and those who sought greater constraints on the

application of countervailing measures.>

(v)  Income and price support

Article 1.1(a) (2) covers any type of income or price support that is defined in Article
XVI of GATT 1994 and may be considered a subsidy if it benefits a particular industry
or enterprise. In the Panel Report of China — GOES (2012), Panel examined the
meaning of “any form of ... price support” and determined that it only encompasses
government measures that set or target a specific price, rather than any measure that
incidentally affects the price in the market.>! This interpretation is appropriate because
the four types of financial contribution under Article 1.1(a) (1) (i)-(iv) are based on the

actions of the government, not the effects of the measure on the market.

50 Appellate Body Report, United States — Countervailing Duty Investigation on Dynamic Random Access Memory
Semiconductors from Korea, WT/DS296/AB/R (adopted 17 June 2005), para 115

51 panel Report, China — Measures Related to the Exportation of Rare Earths, Tungsten, and Molybdenum,
WT/DS431/R (adopted 26 July 2014), para 7.84
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(b)  Public body
To qualify as a subsidy under Article 1.1 of the SCM Agreement, a financial

contribution must be provided by a government, public body, or state-owned company,
including regional and local authorities. The term “public body” in Article 1.1(a)(1)
was interpreted by AB in the US-Anti-Dumping and Countervailing Duties (China).
The Panel’s original interpretation, which defined “public body” as any entity
controlled by a government, was overturned. AB clarified that “public body” in the
context of Article 1.1(a)(1) refers exclusively to entities possessing, exercising, or

vested with governmental authority.5?

AB observed that the term “government” is used twice in the chapeau of Article
1.1(a)(1).5® First, it is used in the phrase “a government or any public body” (referring
to the government in the narrow sense). Second, it is used in a parenthetical phrase,
which clarifies that the word “government” refers collectively to “a government or any
public body” for the purpose of the SCM Agreement (referring to the government in

the collective sense).

Subsequently, AB examined the essential characteristics an entity must share with the
government in the narrow sense to be considered a public body and, thus, a part of the
government in the collective sense. In Canada — Dairy (1999), AB determined that the
fundamental characteristic of a government is its ability to regulate, control, or
supervise individuals or restrict their conduct through the use of lawful authority.>*
This interpretation is derived from the government’s functions, its authority and powers
to carry out these functions.

As per subparagraph (iv), a public body can enforce its authority to direct or control a
private body’s actions (direction) or entrust certain responsibilities to it (entrustment).

To enable a public body to exercise its authority over a private body (direction), it must

52 Appellate Body Report, United States — Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R (adopted 19 March 2012), paras 290, 322

53 Appellate Body Report, United States — Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R (adopted 19 March 2012), paras 285, 286

54 Appellate Body Report, Canada — Measures Affecting the Importation of Milk and the Exportation of Dairy Products,
WT/DS103/AB/R (adopted 17 May 1999), para 97
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possess the power or ability to command or compel. Similarly, to entrust duties to a
private body (entrustment), the public body must have the responsibility vested in it.>®
If the public body lacks the necessary authority or responsibility, it cannot efficiently
govern the actions of a private body or delegate responsibilities to it. Thus, it can be
inferred that the key elements necessary for directing or entrusting a private entity,
namely, authority for direction and responsibility for entrustment, are fundamental

traits of both the government in a limited sense and a public organization.

Moreover, while a public body falling under the ambit of Article 1.1(a)(1) must be an
entity with governmental authority, the exact characteristics and features of a public
body will inevitably vary from entity to entity, state to state, and case to case. As per
opinion of AB, in some cases, identifying a public body may be an uncomplicated task,
particularly when a legal instrument such as a statute expressly confers authority on
the entity concerned.®® However, in other instances, determining whether an entity is a
public body may prove to be a more complicated exercise. The same entity may exhibit
certain traits indicative of it being a public body, while others may point towards it
being a private body. AB stated that the lack of an explicit statutory delegation of
authority does not necessarily rule out a conclusion that a specific entity qualifies as a

public body.>’

Under certain circumstances, proof of a government’s substantial influence over an
entity and its operations may indicate that the entity in question wields governmental
authority and deploys it while carrying out government functions. AB in its ruling on
US - Carbon Steel (India) (2014) mentioned that to ascertain whether an entity is a
public body, it may be useful to examine “whether the functions or behaviour are

typically categorized as governmental in the legal system of the relevant Member”,>®

55 Appellate Body Report, United States — Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R (adopted 19 March 2012), paras 290, 294

% Appellate Body Report, United States — Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R (adopted 19 March 2012), paras 294, 317

57 Appellate Body Report, United States — Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R (adopted 19 March 2012), para 318

58 Appellate Body Report, United States — Anti-Dumping Measures on Certain Hot-Rolled Steel Products from India,
WT/DS436/AB/R (adopted 14 October 2016), para 4.29
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as well as the designation and activities of organizations across WTO Members more

broadly.

Consequently, to determine whether an entity is a public body, it is necessary to
examine its characteristics and functions, its relationship with the government, and the
legal and economic environment in the country where it operates. The absence of an
express delegation of governmental authority does not preclude an entity from being
classified as a public body. The government may vest an entity with governmental
authority in various ways, and different types of evidence may be relevant in each case.
For instance, the government’s policies concerning the entity’s sector may inform the
determination of whether it is a public body. It is also relevant to consider whether the
entity’s functions and conduct are ordinarily classified as governmental in the legal
order of the relevant Member and the classification and functions of entities in other
WTO Members. As each public body is distinct, the features of a public body will vary

from entity to entity, State to State, and case to case.

A prime illustration of this is the AB’s review of the Panel’s ruling in US - Carbon
Steel (India), where it determined that the panel had only taken specific government
control factors, such as shareholding and government participation in director
selection, into account without ascertaining whether the entity in question was
executing governmental duties on behalf of the Indian government.>® Moreover, the
Panel failed to evaluate whether the investigating authority had adequately scrutinized
the connection between the entity and the Indian government within the Indian legal
system or if the government genuinely exerted significant influence over the entity and

its conduct.

(c) Benefit
To fall under the definition of a subsidy in accordance with Article 1.1 of the SCM

Agreement, a financial contribution made by a government, or a public body must

59 Appellate Body Report, United States — Anti-Dumping Measures on Certain Hot-Rolled Steel Products from India,
WT/DS436/AB/R (adopted 14 October 2016), paras 4.42-4.43
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provide a benefit. Although it may be apparent that a financial contribution in the form
of a sum of money provides a benefit to a company, it is not always clear whether a
government loan, purchase of goods, or equity investment in the same company
provides a benefit. In the case of Canada — Aircraft (1999), Canada contended that

“cost to government” is one way to conceptualize the term “benefit”.%°

The notion of a “benefit” cannot stand on its own as it necessitates an actual recipient
who receives and enjoys it. Therefore, a benefit is only said to occur when a person or
group has actually received something. This interpretation suggests that the focus of
the investigation under Article 1.1(b) of the SCM Agreement should be on the recipient
rather than the granting authority. The word “confer” used in the article means to
“give”, “grant”, or “bestow”, indicating that the inquiry should be into what was given
to the recipient.®! The use of the passive form and the word “thereby” further support
this view. Article 14 of the SCM Agreement provides guidelines for determining the
amount of a subsidy in relation to “the benefit to the recipient”, which confirms the
interpretation of the term “benefit” as being tied to the recipient rather than the granting
authority. These guidelines specifically apply to calculating the “benefit to the

recipient” under paragraph 1 of Article 1 of the SCM Agreement.

As to Article 14 of the SCM Agreement, it provides guidelines for calculating the
amount of a subsidy in terms of the benefit to the recipient, as indicated by its title:
“Calculation of the Amount of a Subsidy in Terms of the Benefit to the Recipient”.
This implies that the adequacy of remuneration paid, such as for goods or services
under Article 14(d), should be assessed from the recipient’s perspective rather than the
government’s. The remuneration should be based on prevailing market conditions in
the country of provision. AB in Canada — Aircraft (1999) and US — Carbon Steel
(India) (2014) held that a benefit arises under each of the paragraphs of Article 14 if

the recipient has received a “financial contribution” on terms that are more favorable

80 Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft, WT/DS70/15 (adopted 14
August 1999), para 154
51 Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft, WT/DS70/15 (adopted 14
August 1999), para 155
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than those available in the market.®? In summary, an insufficient government price is
established when the payment made to the government provider is lower than the

market price, resulting in the conferment of a benefit.

Under Article 14(a), a government’s provision of equity capital does not confer a
benefit when it is consistent with usual investment practices of private investors.
According to Article 14(b), governmental loans do not confer a benefit unless there is
a difference between the interest rate of the government loan and a comparable
commercial loan. Article 14(c) applies the same benchmark for loan guarantees. Article
14(d) states that the provision or purchase of goods or services by the government does
not confer a benefit unless it is made for less or more than adequate remuneration. The
adequacy of the compensation should be assessed based on the prevailing market
circumstances in the country where the service is provided or purchased. This includes
aspects such as price, quality, availability, marketability, transportation, and other

terms of purchase or sale.

According to Article 14(a), a government’s provision of equity capital will not be
considered as conferring a benefit unless it deviates from what is commonly practiced
by private investors in that Member’s territory. AB in EC — Large Civil Aircraft (2011)
interpreted the term “usual practice” to refer to the standard conduct of private
investors regarding equity investment. It further noted that Article 14(a) focuses on the
“investment decision”, indicating a forward-looking approach to evaluating equity
investment by comparing the decision based on transaction costs and expected returns

to the usual practice of private investors at the time of the investment decision.®® The

62 Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft, WT/DS70/15 (adopted 14
August 1999), para 157; Appellate Body Report, United States — Measures Affecting Trade in Large Civil Aircraft (2nd
complaint), WT/DS353/AB/R (adopted 23 March 2012), para 662; Appellate Body Report, United States — Anti-
Dumping Measures on Certain Hot-Rolled Steel Products from India, WT/DS436/AB/R (adopted 14 October 2016),
para 4.123

83 Appellate Body Report, European Communities and Certain Member States — Measures Affecting Trade in Large
Civil Aircraft, WT/DS316/AB/R (adopted 18 May 2011), para 999
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emphasis on the “investment decision” in Article 14(a) is crucial in identifying what is

to be compared to a market benchmark and when the comparison should occur.®*

Article 14(b) of the SCM Agreement requires a comparison between the amount paid
by the recipient on a government loan and the amount that would have been paid on a
comparable commercial loan, which the recipient could have obtained at the time of
receiving the government loan. If the amount paid on the government loan is less than
what the recipient would have paid on a comparable commercial loan, then there is a
benefit and thus a subsidy. On the other hand, if the amount paid on the government
loan is equal to or greater than what the recipient would have paid on a comparable
commercial loan, then there is no benefit and no subsidy. The determination of the
amount the recipient would have paid on a commercial loan depends on various factors,

including the loan size, interest rate, duration, and other relevant terms.

In cases where there is no market benchmark available, it may be necessary to create a
substitute benchmark to determine if a benefit exists. The benefit issues that were raised
in the EC - Large Civil Aircraft (2011) appeal focused mainly on the components of a
proxy benefit benchmark. For example, the rates of return that would be required by a
market lender to provide financing to Airbus as launch aid/member State financing.
The United States and the European Communities both attempted to create a proxy that
they believed most accurately reflected the rate of return a market lender would have
demanded. However, the European Union’s appeal of the panel’s findings that launch
aid/member State financing conferred a benefit was based mainly on the project-
specific risk premia, which was one of the components of the proxy.®°

2.2. Specific and non-specific subsidies under SCM Agreement

% Van den Bossche, P. and Zdouc, W., ‘The Law and Policy of the World Trade Organization: Text, Cases, and
Materials’ [2021] 5th edn Oxford University Press 1822-1830

% European Communities and Certain Member States — Measures Affecting Trade in Large Civil Aircraft, Appellate
Body Report, WT/DS316/AB/R (adopted 18 May 2011), paras 856-864
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Not all financial contributions by a government that result in a benefit are subject to
the WTQ’s subsidy regulations. Rather, these regulations are only applicable to certain

types of subsidies and not all of them.

Article 2 of the SCM Agreement outlines different types of specificity for subsidies.
These include:®® (1) enterprise or industry specificity, which occurs when a government
targets a particular company, industry, or group of companies or industries for
subsidization; (2) regional specificity, which occurs when a government targets
producers in specific areas of its territory for subsidization; and (3) the specificity of
prohibited subsidies, which occurs when a government targets export goods or goods
using domestic inputs for subsidization. To be subject to the regulations of the SCM
Agreement, a subsidy must exhibit specificity in one of these ways. Subsidies that are
widely available within an economy are considered not to distort resource allocation

within that economy and, thus, fall outside the scope of the SCM Agreement.

In the US - Anti-Dumping and Countervailing Duties (China) (2011), AB observed that
the primary consideration under Article 2.1 is whether a subsidy is specific to “certain
enterprises”. During this analysis, the “principles” outlined in subparagraphs (a)-(c) of
Article 2.1 must be taken into account. Article 2.1’s introduction establishes that the
phrase “certain enterprises” pertains to “an enterprise or industry or group of
enterprises or industries”. With regards to the nouns qualified by “certain” and “group”,
AB defined “enterprise” as “a business firm or company”, while “industry” denotes “a
particular form or branch of productive labour; a trade, a manufacture”.%” In the case
of US - Anti-Dumping and Countervailing Duties (China) (2011), AB endorsed Panel’s
statement in US - Upland Cotton (2004) that: (1) an industry or group of “industries”
may be identified by the type of products they produce; (2) the term “industry” pertains

6 SCM Agreement, Article 2
67 United States — Anti-Dumping and Countervailing Duties (China), Appellate Body Report, WT/DS379/AB/R
(adopted 19 March 2012), para 366
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to producers of specific products;®® and (3) the extent of this “industry” concept may

vary based on various factors in a particular case.

As per AB’s analysis in US - Anti-Dumping and Countervailing Duties (China) in
2011, the phrase “certain enterprises” implies: (1) a reference to a single enterprise or
industry or a category of enterprises or industries that are identified and specified; and
(2) adegree of uncertainty at the boundaries, meaning that determining whether a group
of enterprises or industries constitute “certain enterprises” can only be done on a case-

by-case basis.”

As previously stated, Article 2.1 of the SCM Agreement outlines “principles” in
subparagraphs (a)-(c) to establish specificity. However, utilizing a single principle may

not be sufficient on its own to conclude whether a particular subsidy is specific or not.

(@)  The first principle of specificity under Article 2.1(a) of the SCM

Agreement

In the case of Article 2.1(a) of the SCM Agreement, as per AB’s opinion in US - Anti-
Dumping and Countervailing Duties (China) (2011),”* it was ruled that this article
states that a subsidy is considered specific if the grantor or the legislation under which
the grantor operates explicitly restricts access to the subsidy to eligible enterprises or

industries.

While the subsidy is the initial point of focus in analysing specificity under Article
2.1(a), the examination must encompass the legislation that the grantor operates under,
or the explicit actions taken by the grantor. As stated in US - Large Civil Aircraft (2nd

complaint) (2012),”2 the legal structure for providing subsidies can be created in

8 panel Report, United States — Subsidies on Upland Cotton, WT/DS267/R (adopted 21 March 2005), para 7.1142
89 United States — Anti-Dumping and Countervailing Duties (China), Appellate Body Report, WT/DS379/AB/R
(adopted 19 March 2012), para 372

0 United States — Anti-Dumping and Countervailing Duties (China), Appellate Body Report, WT/DS379/AB/R
(adopted 19 March 2012), para 373

L United States — Anti-Dumping and Countervailing Duties (China), Appellate Body Report, WT/DS379/AB/R
(adopted 19 March 2012), paras 366, 372

2 Appellate Body Report, United States — Measures Affecting Trade in Large Civil Aircraft (2nd complaint),
WT/DS353/AB/R (adopted 23 March 2012), para 749
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various ways by members, but the respondent’s decision of a legal framework cannot

determine the outcome of the specificity analysis.

According to the SCM Agreement’s Article 2.1, subsidies that are specific to “certain
enterprises” within the jurisdiction of the granting authority are subject to scrutiny. In
the case of US - Countervailing Measures (China) (2015), AB concluded that
determining the “jurisdiction of the granting authority” requires a comprehensive
analysis that considers both the granting authority and its jurisdiction, rather than
focusing solely on the identity of the granting authority.” AB disagreed with China’s
argument that identifying the jurisdiction of the granting authority must precede the
identification of the granting authority itself. It was stated that the notion of jurisdiction
is closely related to the granting authority and should not be viewed independently

from it.

(b)  The second principle of specificity under Article 2.1(b) of the SCM

Agreement

Article 2.1(a) of the SCM Agreement outlines the conditions under which a subsidy
can be considered specific to “certain enterprises” within the jurisdiction of the
granting authority. On the other hand, Article 2.1(b) states that a subsidy will not be
considered specific if the granting authority or the legislation that governs it establishes
objective criteria or conditions regarding the eligibility and amount of the subsidy.
However, this exemption is only valid if the eligibility is automatic, the criteria or
conditions are strictly adhered to, and they are clearly spelled out in an official
document that can be verified. The footnote to Article 2.1(b) defines “objective criteria
and conditions” as those that are neutral, economic in nature, and horizontal in

application, meaning that they do not favour certain enterprises over others.

Although Article 2.1(a) pertains to eligibility limitations that benefit specific

enterprises, Article 2.1(b) pertains to objective criteria or conditions that prevent

73 United States — Anti-Dumping and Countervailing Duties (China), Appellate Body Report, WT/DS379/AB/R
(adopted 19 March 2012), para 4.168
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selective eligibility. Nevertheless, both provisions share the crucial aspect that they
locate the evaluation of eligibility limitations within the specific legal framework or

governmental action that imposes such restrictions.

In the US — Anti-Dumping and Countervailing Duties (China) (2011), AB stated that
if the eligibility requirements of a measure contain elements that could be categorized
as falling under both subparagraph (a) and subparagraph (b) of Article 2.1, then the
assessment of specificity should take into account both principles with equal

consideration.”™

(c)  The third principle of specificity under Article 2.1(c) of the SCM

Agreement

Article 2.1(c) of the SCM Agreement provides a third principle for determining
specificity. Although Article 2.1(a) and (b) outline the eligibility requirements, a
subsidy may still be considered de facto specific, according to the introductory
sentence of Article 2.1(c). This means that the conduct or instruments of a granting
authority may not meet the eligibility requirements but may still result in specificity.
In such cases, the investigating authority must consider other factors listed in Article
2.1(c) to determine if the subsidy is de facto specific. While a de jure analysis examines
explicit limitations on access, a de facto analysis focuses on indicia of the allocation or

use of a subsidy that support a finding of specificity.

Although the specificity analysis should ordinarily proceed in a certain sequence under
each subparagraph of Article 2.1, AB did not rule out the possibility that an
investigating authority could properly conduct the specificity analysis without strictly
following the sequence. As noted in US — Countervailing Measures (China) (2015),
applying the principles of subparagraphs (a) and (b) is not always necessary to consider
the factors listed under subparagraph (c).”™

74 United States — Anti-Dumping and Countervailing Duties (China), Appellate Body Report, WT/DS379/AB/R
(adopted 19 March 2012), para 368

75 United States — Countervailing Measures (China), Appellate Body Report, WT/DS449/AB/R (adopted 28 March
2016), para 4.123
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Article 2.1(c) of the SCM Agreement provides a third principle for determining
specificity. This principle acknowledges that a subsidy may still be considered specific
despite appearing to be non-specific under Article 2.1(a) and (b). In such cases, an
analysis of “other factors” listed in Article 2.1(c) is warranted to determine whether the
subsidy is de facto specific. These factors include: (1) the limited number or
predominant use of a subsidy program by certain enterprises, (2) the granting of
disproportionately large subsidies to certain enterprises, (3) the manner in which
discretion is exercised by the granting authority in awarding a subsidy, and (4) the
frequency and reasons for approval or denial of subsidy applications.”® Additionally,
when determining whether a subsidy is de facto specific, the extent of diversification
of economic activities within the jurisdiction of the granting authority and the length

of time the subsidy program has been in operation must also be taken into account.

2.3. Challenging the nature of subsidies: prohibited and actionable subsidies

The SCM Agreement makes a distinction between three types of subsidies: prohibited
subsidies, actionable subsidies, and non-actionable subsidies. Prohibited subsidies,
also known as “red light” subsidies, refer to export subsidies and import substitution
subsidies. WTO Members are not allowed to grant or maintain these types of subsidies
because they aim to influence trade and are likely to have negative effects on other

Members.

While export subsidies and import substitution subsidies are strictly prohibited, most
subsidies fall under the category of “actionable” subsidies. This means that they can be
challenged if they negatively impact the interests of another WTO Member. However,
if these subsidies do not cause any harm, or if the negative effects are eliminated, they

cannot be successfully challenged.

(i)  Prohibited subsidies

76 panel Report, European Communities — Countervailing Measures on Dynamic Random Access Memory Chips from
Korea, WT/DS299/R (adopted 15 November 2005), para 7.226; Panel Report, United States — Final Countervailing
Duty Determination with Respect to Certain Softwood Lumber from Canada, WT/DS277/R (adopted 17 August 2004),
para 7.123
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As per Article 3.1(a) of the SCM Agreement, export subsidies are defined as subsidies
that are tied to export performance. The Hlustrative List of Export Subsidies in Annex
| of the SCM Agreement provides a non-exhaustive list of 11 types of export subsidies,
including direct export subsidies, export retention schemes, and tax exemptions or

deferrals for exported goods.

According to the SCM Agreement, subsidies that are contingent upon export
performance are strictly prohibited. The term “contingent” in this context refers to the
subsidy’s dependency on something else. In the US - FSC (Article 21.5 - EC) (2002),
AB clarified that for a subsidy to be considered an export subsidy, it must be
conditional or dependent on the export performance of the recipient.”” Article 3.1(a) of
the SCM Agreement prohibits both de jure and de facto subsidies that are tied to export
performance. In Canada - Aircraft (1999), AB explained that the negotiators of the
Uruguay Round aimed to prevent the circumvention of the prohibition against
subsidies that are de jure contingent upon export performance by also prohibiting

subsidies that are de facto tied to export performance.’

While the legal criterion for both de jure and de facto subsidies is the same for the term
“contingent”, there is a substantial distinction in the evidence needed to demonstrate
export contingency.’”® The wording of the relevant legislation, regulation, or other legal

document can be scrutinized to establish de jure export contingency.

AB has ruled that for a subsidy to be de jure export contingent, it is not necessary for
the underlying law, regulation, or other legal instrument to explicitly state that the

subsidy is available only upon meeting the condition of export performance.® The de

" United States — Tax Treatment for "Foreign Sales Corporations" — Recourse to Article 21.5 of the DSU by the
European Communities, Appellate Body Report, WT/DS108/AB/RW (adopted 20 January 2003), para 111

8 Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft, WT/DS70/15 (adopted 14
August 1999), para 167

0 Appellate Body Report, Canada — Certain Measures Affecting the Automotive Industry, WT/DS139/12
WT/DS142/12 (adopted 4 October 2000), para 100; United States — Subsidies on Upland Cotton, Appellate Body
Report, WT/DS267/AB/R (adopted 21 March 2005), para 572

8 Appellate Body Report, Canada — Certain Measures Affecting the Automotive Industry, WT/DS139/12
WT/DS142/12 (adopted 4 October 2000), para 100; United States — Tax Treatment for "Foreign Sales Corporations” —
Recourse to Article 21.5 of the DSU by the European Communities, Appellate Body Report, WT/DS108/AB/RW
(adopted 20 January 2003), para 117
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jure export contingency can also be inferred by implication from the actual wording of

the measure.

Regarding de facto export contingency, footnote 4 to the SCM Agreement stipulates
that the standard of “in fact” contingency is met when the facts show that the subsidy
Is tied to actual or anticipated exportation or export earnings. Proving de facto export
contingency is much more challenging than proving de jure export contingency. AB in
Canada - Aircraft (1999) established that demonstrating de facto export contingency
requires evidence of three distinct substantive elements: (1) the “granting of a subsidy”;

(2) “tied to”; and (3) “actual or anticipated exportation or export earnings”.8!

AB has also noted that de facto export contingency must be inferred from the overall
configuration of the facts surrounding the granting of the subsidy.®? A solitary fact is
improbable to be decisive by itself, but when taken together, they may imply the

existence of de facto export contingency in a particular instance.

Additionally, import substitution subsidies, which are also prohibited, are included to
export subsidies. In accordance with Article 3.1(b) of the SCM Agreement, import
substitution subsidies are subsidies that rely on domestic goods being used instead of
imported ones. AB in Canada - Autos (2000) noted that the phrase “contingent...upon
the use of domestic over imported goods” is ambiguous as to whether Article 3.1(b)
covers both subsidies that are “in law” and those that are “in fact” dependent on the
use of domestic goods.® The absence of the words “in law or in fact” in Article 3.1(b)
distinguishes it from Article 3.1(a), but this does not necessarily mean that Article

3.1(b) is limited to de jure contingency.

In its examination of Canada — Renewable Energy (2013), AB was tasked with

determining whether the challenged measures constituted prohibited subsidies under

81 Canada — Measures Affecting the Export of Civilian Aircraft, Appellate Body Report, WT/DS70/AB/R (adopted 19
December 2000), para 169

82 Canada — Measures Affecting the Export of Civilian Aircraft, Appellate Body Report, WT/DS70/AB/R (adopted 19
December 2000), para 171

8 Appellate Body Report, Canada — Certain Measures Affecting the Automotive Industry, WT/DS139/12
WT/DS142/12 (adopted 4 October 2000), para 139
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Articles 3.1(b) and 3.2 of the SCM Agreement, and whether they conferred a benefit
as defined in Article 1.1(b). AB suggested that a comparison of wind-power contract
prices awarded through a feed-in tariff system with those awarded through competitive
bidding could be used to ascertain the existence of a benefit.8* However, due to a lack
of factual evidence and limited exploration of benefit benchmarks, AB was unable to
complete its analysis, citing concerns about due process.® Ultimately, AB refrained
from making any findings on whether the measures constituted prohibited subsidies

under the aforementioned SCM Agreement articles.

(i)  Actionable subsidies

Article 5 of the GATT 1994 outlines three categories of “adverse effects” that can
impact the interests of other members, as outlined in paragraphs (a) through (c). These
include: (1) injury caused to the domestic industry of another member (Article 5(a));
(2) nullification or impairment of benefits that other members have accrued directly or
indirectly under the GATT 1994 (Article 5(b)); and (3) serious prejudice, including

potential threats to the interests of another member (Article 5(c)).

Part III of the SCM Agreement outlines that subsidies can be considered “actionable”
when they have adverse effects on the interests of other Members under Article 5(a).
This occurs when the subsidized imports result in injury to the domestic industry
producing the same product. In order to demonstrate actionable subsidies, four
concepts must be established: (1) the existence of a “like product”, (2) the definition of
the “domestic industry”, (3) the presence of “injury”, and (4) the demonstration of

“causation”.8®

Most relevant would be to describe the concept of “injury”. In the SCM Agreement,

the definition of “injury” to a domestic industry encompasses three types of harm: (1)

8 Canada — Certain Measures Affecting the Renewable Energy Generation Sector, Appellate Body Report,
WT/DS412/AB/R (adopted 24 May 2013), para 5.223ff

8 Canada — Certain Measures Affecting the Renewable Energy Generation Sector, Appellate Body Report,
WT/DS412/AB/R (adopted 24 May 2013), para 5.246

8 panel Report, European Communities and Certain Member States — Measures Affecting Trade in Large Civil
Aircraft, WT/DS316/R (adopted 30 June 2010, revised 22 March 2011), paras 7.2068, 7.2080
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material injury; (2) a threat of material injury; and (3) material retardation of the
establishment of a domestic industry.®” To determine if “injury” has occurred, Article
15.1 of the SCM Agreement requires a thorough and objective examination of positive
evidence, including the volume of subsidised imports, their impact on prices in the
domestic market for like products, and the resulting consequences for domestic

producers of such products.

Although subsidised imports are often the cause of injury to the domestic industry,
other factors can also be responsible, such as non-subsidised imports, changes in
consumer demand or trade-restrictive practices. Such factors are listed in Article 15.5
of the SCM Agreement, which states that injury caused by them cannot be attributed

to subsidised imports.

To determine the causal relationship between subsidised imports and injury to the
domestic industry, an analysis must be conducted following the procedure outlined in
Articles 15.2 and 15.4, which examines the effects of subsidised imports.2® This
analysis includes assessing whether there has been a significant increase in subsidised
imports, the impact of subsidised imports on prices, and the resulting consequences for

the domestic industry.

According to the SCM Agreement, subsidies are also considered “actionable” and have
negative effects on the interests of other Members under Article 5(b) when subsidized
imports result in nullifying or impairing benefits accruing directly or indirectly to other
Members under the GATT 1994. This is particularly relevant in cases where tariff
concessions have been bound under Article 11:1 of the GATT 1994, as subsidization

may undermine the increased market access that has resulted from such concessions.2®

According to Article 5(c) of the SCM Agreement, subsidies have negative effects on

the interests of other Members and are “actionable” when they result in serious

87 SCM Agreement, footnote 45

8 Appellate Body, Japan — Measures Affecting the Importation of Drams and Certain Other Products,
WT/DS336/AB/R (adopted 23 January 2007), paras 262-277

8 Panel Report, United States — Continued Dumping and Subsidy Offset Act of 2000, WT/DS217/AB/R,
WT/DS234/AB/R (27 January 2003), para 7.119
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prejudice to the trade interests of another Member. It should be noted that the concept
of “serious prejudice” is distinct from the concept of “injury” to a specific domestic
industry. The Korea - Commercial Vessels (2005) Panel clarified that serious prejudice
Is concerned with the negative impact on a Member’s trade interests regarding a
product.®® This could encompass a range of factors such as diminished import or export
volume, decreased market share, unfavorable price impacts, or a blend of these

elements across different product and geographic markets.

2.4. Imposition of countervailing duties

Direct challenges in WTO dispute settlement or unilateral imposition of countervailing
duties are the two options available for prohibited subsidies and actionable subsidies
that cause injury to the domestic industry.®* A Member can choose to challenge the
subsidy through multilateral means under Article 4 or 7 of the SCM Agreement or
impose countervailing duties on the subsidised imports through a domestic

investigation procedure, as outlined in Part V of the SCM Agreement.

The imposition of countervailing duties by WTO Members is governed by Article VI
of the GATT 1994 and Articles 10 and 32.1 of the SCM Agreement. Countervailing
duties may be imposed when three conditions are met, which are: (1) the presence of
subsidised imports, meaning imports of products from producers who have received
specific subsidies under Articles 1, 2, and 14 of the SCM Agreement; (2) injury to the
domestic industry producing like products, as defined in Articles 15 and 16 of the SCM
Agreement; and (3) the existence of a causal relationship between the subsidised
imports and the injury to the domestic industry, and other factors causing injury are not
attributed to the subsidised imports. The concepts previously discussed in this chapter

such as “specific subsidies”, “injury”, and “causal link and non-attribution™ are

relevant mutatis mutandis to the three conditions for imposing countervailing duties.

% panel Report, Korea — Measures Affecting the Sale of Commercial Vessels, WT/DS273/R (adopted 26 July 2005),
para 7.578
%1 SCM Agreement, Article 31
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The SCM Agreement contains detailed procedures for initiating and conducting
countervailing investigations by the competent authorities of the Member imposing the
countervailing duties on the subsidized imports. These requirements are outlined in
Articles 11 to 13 of the SCM Agreement, with the primary objectives of ensuring that
the investigations are transparently conducted, all interested parties have a chance to
defend their interests, and that the investigating authorities adequately explain the basis
for their decisions. Many of the procedural requirements for countervailing
investigations in the SCM Agreement are similar to those for anti-dumping

investigations as set out in the Anti-Dumping Agreement.

Typically, a countervailing investigation commences with the submission of a written
complaint, known as an application, alleging injurious subsidisation. The application
is lodged by or on behalf of the domestic industry purportedly harmed by the subsidised
imports. As per Article 11.2 of the SCM Agreement, the application must provide
sufficient evidence of the following: (1) the existence of a subsidy and, if feasible, its
magnitude; (2) injury to the domestic industry; and (3) a causal relationship between
the subsidised imports and the alleged injury. A mere claim that lacks relevant evidence
is not considered sufficient to meet the requirement of ‘sufficient evidence’ under
Article 11.2.

As per Article 11.3, the investigating authority must determine whether there is
adequate evidence to justify the initiation of an investigation. In making this
determination, the investigating authority must evaluate the accuracy and adequacy of
the evidence provided.®> While conclusive proof of the existence and nature of a
subsidy, injury, and causal link is not necessary for initiating an investigation under

Acrticle 11.3, adequate evidence indicating the presence of these elements is essential.

In order to provide adequate protection for those potentially affected by a

countervailing investigation, investigating authorities must respect several procedural

92 panel Report, China — Measures Related to the Exportation of Rare Earths, Tungsten, and Molybdenum,
WT/DS431/R (adopted 26 July 2014), para 7.55; SCM Agreement, Article 11.1
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obligations after deciding to initiate an investigation, whether at the request of the
domestic industry or on their own accord. First, they must issue a public notice of the
initiation.% Additionally, the application for the initiation of the investigation must be
made available to the known exporters of the subsidised products and the exporting

Member as soon as the investigation is initiated.%

There are three types of countervailing measures that the SCM Agreement allows: (1)
provisional countervailing measures, (2) voluntary undertakings, and (3) definitive
countervailing duties. Once the importing Member has made a preliminary
determination that a subsidy is causing or threatening to cause injury to a domestic
industry, provisional countervailing measures can be imposed on the subsidised
imports to prevent further injury during the investigation.®® These measures may take
the form of provisional countervailing duties, which are guaranteed by cash deposits

or bonds equivalent to the provisionally calculated amount of subsidisation.®

If satisfactory voluntary undertakings are received, investigations can be suspended or
terminated without imposing provisional measures or countervailing duties. These
undertakings can be made in two ways: first, the government of the exporting member
may agree to eliminate or limit the subsidy, or take other measures to address its effects;
second, the exporter may agree to adjust their prices in a way that satisfies the

investigating authorities that the injurious effects of the subsidy have been eliminated.®’

The imposition of definitive countervailing duties by Members is allowed only after
they have made a conclusive determination that: (1) there is an existence of a
countervailable subsidy, and (2) the subsidized imports cause or pose a threat to cause
harm to the domestic industry. In US — Offset Act (Byrd Amendment) (2003), AB held
that this provision requires that the response to a countervailable subsidy must fall

% SCM Agreement, Articles 13.1 and 13.2
% SCM Agreement, Article 12.1.3

% SCM Agreement, Article 17

% SCM Agreement, Article 17.2

% SCM Agreement, Article 18.1
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under one of the four forms stated in the provisions of the GATT 1994 or the SCM

Agreement.%®

2.5. Conclusions

The term “subsidies” refers to any type of financial aid or help provided to an entity.
The SCM Agreement outlines three conditions that must be met for an action to be

considered a subsidy:

1. There must be a financial contribution from the government or a public body

within the member nation’s territory.

2. The action must be consistent with Article XVI of GATT 1994, which includes

forms of income or price support.
3. There must be a benefit resulting from the financial contribution.

To apply this agreement, financial contributions such as loans, financial incentives, and
special grants are considered subsidies if they provide a benefit to the recipient, even

if they are from sub-governments.

Part | of the SCM Agreement discusses the concept of specificity, which means that
only financial assistance given to a particular enterprise, industry or group of industries
will be considered as subsidies. The SCM Agreement recognizes different types of

specificity in Article 2, which are as follows:

1. Enterprise: This type of specificity applies when the financial assistance is

targeted at a specific company or a set of companies.

2. Industry: This type of specificity applies when the government or public body
provides financial assistance to a particular sector of the industry.

% Panel Report, United States — Continued Dumping and Subsidy Offset Act of 2000, WT/DS217/AB/R,
WT/DS234/AB/R (27 January 2003), para 239
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3. Regional: This type of specificity applies when the government provides
financial assistance to an industry or company located in a specific geographical

area.

4. Prohibited: This type of specificity applies when the government provides

subsidies to goods that are exported to other countries.

There are two types of subsidies: prohibited and actionable. Prohibited subsidies are
those that the SCM Agreement prohibits any government from providing. These
include subsidies that are contingent upon export performance or protectionism of
domestic goods over imported goods, also known as export subsidies and local content
subsidies, respectively. Developed nations have largely adopted these prohibitions, but
they can be challenging for developing or LDC countries. The SCM Agreement not
only outlines what is allowed and prohibited, but also includes sanctions for violations
that are dealt with by the DSB of WTO.

In contrast, actionable subsidies are not prohibited under the SCM Agreement, but they
can be challenged by other nations through the DSB or through countervailing duties.

Actionable subsidies have three adverse effects on the member nation.
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CHAPTER 3. CROSS-BORDER SUBSIDISATION: DEFINING THE
PROBLEM

As China expands its global influence through OBOR, there are concerns about the
fairness of foreign direct investment. Some worry that Chinese companies operating in
other countries receive an unfair advantage through financing from China’s
expansionist strategy. This financing creates a situation where a government subsidizes
a company outside of its territory, which has long been considered unrealistic. As
certain emerging economies, including China, increasingly use cross-border subsidies,

developed economies have become increasingly concerned.

To address this issue, the European Commission recently published a White Paper to
level the playing field in the EU internal market regarding “foreign subsidies”.*® The
Commission examines how the EU can respond to non-EU governments’ subsidization
of companies operating within the EU. The White Paper notes that such subsidies seem
to have facilitated the acquisition of EU businesses, influenced investment decisions,

or distorted the market behaviour of beneficiaries.1®

This raises interesting questions about the WTQO’s laws. The Commission believes that
current international trade rules do not adequately address foreign subsidies,
particularly those related to services and establishing and operating businesses in the

EU that receive foreign subsidies and do not involve goods trade.

These observations bring up an important matter that needs to be addressed when
considering subsidies. In order for a government program to be considered a “subsidy”,
should it encourage an increase in output by the recipient? If not, then it would not “tilt
the playing field” in a way that harms competing producers. However, if the answer to

this question is yes, then it is necessary to investigate whether the government program

% European Commission, ‘White Paper on Levelling the Playing Field as Regards Foreign Subsidies’ [2020]
COM(2020) 253 final, <https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf>,
page 1

100 Eyropean Commission, ‘White Paper on Levelling the Playing Field as Regards Foreign Subsidies’ [2020]
COM(2020) 253 final, <https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf>,
pages 4, 42
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impacts short-term marginal costs or has a sufficient effect on long-term marginal cost
to keep production capacity in place that would otherwise exit, or to bring it in when it

otherwise would not. These issues are often not easily resolved.

3.1. Which subsidies have cross-border nature

In the past, subsidies were seen as a means for states to drive industrialization and
cultivate economic growth in specific domestic sectors. Consequently, when it came
to subsidies for the production of goods, SCM Agreement was created to address
instances where a WTO member country subsidized the production or sale of its own
goods. X Similarly, during the negotiations of the GATS, subsidies for the provision
of services that raised concerns mainly pertained to subsidized companies located
within the subsidizing country’s territory, such as firms in the tourism or construction
industries.’®? The objective of these subsidies was to generate employment, foster
innovation, or lower prices for domestic consumers. As a result, situations where a
government subsidizes a firm outside of its territory were considered “unrealistic” or,

at the very least, difficult to envision beyond the context of foreign aid.%

Although such subsidies were being given, they were not seen as problematic as long
as Western countries were investing in developing nations.!% State-owned enterprises
in the West have long expanded globally with government support. In the 1980s, the
EU even permitted the subsidization of EU foreign direct investment, provided it didn’t
distort the EU’s internal market.1% However, as emerging economies now invest in

developed countries, this situation is becoming a concern for the latter.

101 WTO, Expert Group Meeting on Trade Financing — Note by the Secretariat, 16 March 2004, WT/GC/W/527, page 5
102 WTO, Subsidies for Services Sectors: Information Contained in WTO Trade Policy Review, 12 December 2000,
S/IWPGR/W/25/Add.2, page 9

103 Horlick, ‘An Annotated Explanation of Articles 1 and 2 of the WTO Agreement on Subsidies and Countervailing
Measures’ [2013] 8 Global Trade and Customs Journal 278, page 297

104 M Stothard, 'France: The politics of state ownership' (The Big Read, 13th November)
<https://www.ft.com/content/9be75d5c-a72e-11e6-8898-79a99e2a4de6> accessed 10 May 2023; P. Toral, ‘The Foreign
Direct Investments of Spanish Multinational Enterprises in Latin America, 1989-2005’ [2008] 40 Journal of Latin
American Studies 513

105 Commission Decision of 5 June 1996 concerning guarantees of the Land Brandenburg (Germany) for investment
projects in Poland [1996] OJ 2 102/01; Commission Decision of 5 June 1996 concerning aid that the Republic of
Austria intends to grant under the ERP internationalization scheme [1997] OJ 2 96/15; Commission Decision of 5 June
1996 concerning aid that the Republic of Austria intends to grant pursuant to the ERP Eastern Europe programme
[1997] OJ 2 96/23
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As the world becomes more interconnected through globalization, subsidies have
become less focused on domestic markets. The use of subsidies with transnational
elements has become increasingly common, as seen in the case of export buyer
insurance and export buyer credit, where the government of the exporting producer
provides subsidies to foreign purchasers of their goods. For instance, in the Brazil-
Aircraft dispute, Canada accused a Brazilian export financing program of supporting
foreign buyers of a Brazilian aircraft manufacturer.!® The growth of large European
corporations has also resulted in subsidies provided by one European Member State to
companies situated in other EU Member States. This has been observed in several of

the challenged subsidy programs in the EC-Large Civil Aircraft dispute at the WTO.

The rise of China as a global power is contributing to concerns regarding the expansion
of Chinese firms and State-owned enterprises overseas. There are growing fears that
these companies may have an unfair advantage over competitors in the countries where
they establish themselves due to the support they receive from the Chinese

government.%’

Additionally, there are worries that the United Kingdom or the United States might
provide subsidies to their own outward foreign investors to other developed
countries,'® and that countries are employing their State-owned enterprises to acquire
strategic targets. Thus, subsidies are no longer simply tools used to encourage
economic growth domestically, but rather instruments employed by States to pursue
strategic goals and expand their economic influence abroad. The growth of global value
chains has created various situations where subsidies have a transnational element. For
instance, a government may subsidize a company within its own borders, and that
company may use the subsidy to produce goods in multiple countries. This situation

arose in a US investigation involving a French steel company with production

16 panel Report, Brazil — Export Financing Programme for Aircraft, WT/DS46/R (adopted 20 August 1999)

107 Eric Ng, 'More Chinese industrial firms are building their factories in Europe, says regional head of Germany’s
Exyte' (Business, 11th March) <https://www.scmp.com/business/article/2189414/more-chinese-industrial-firms-are-
building-their-factories-europe-says-head> accessed 10 May 2023

108 Sauvé, Pierre, Marta Soprana, 'Learning by Not Doing: Subsidy Disciplines in Services Trade' [2015] E15Initiative.
Geneva: International Centre for Trade and Sustainable Development (ICTSD) and World Economic Forum
<www.el5initiative.org/> accessed 10 May 2023
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operations in multiple countries, which sought to allocate the subsidies it received from
the French government to its worldwide production.® Additionally, subsidies may be
granted to an input supplier by its home government, but that supplier may export the
input for production in another country, which then exports the final product to its

destination country.

Consequently, the primary concern about subsidies is no longer that they may result in
trade based on “competitive subsidization” rather than market forces,*° but rather that
they are increasingly used by governments to “buy their way” into other countries’

markets, undermining fair competition in the process.

3.2.  Whether cross-border subsidies are really “subsidies”

As it is demonstrated above, it remains uncertain whether the existing international
trade regulations are adequately equipped to deal with these new scenarios. It is
uncertain whether the SCM Agreement, which does not explicitly cover foreign
subsidies, is applicable when the subsidizing entity is located outside the territory of
the Member country whose goods are suspected to be subsidised.!** Additionally, the
SCM Agreement only covers subsidies granted for the production of goods. The GATS
recognises the challenges associated with service subsidies and urges WTO Members
to negotiate similar regulations to those included in the SCM Agreement.*'?2 However,
this has yet to happen. As a result, it is unclear to what extent the WTO can address the

issues mentioned above.

China’s OBOR and “going out” policy is changing the nature of transnational
subsidies. The Chinese government aims to reduce China’s industrial overcapacity by
assisting Chinese companies to expand overseas. While the Silk Road Fund is one

investment vehicle created for financing, most funding comes from Chinese state-

109 Usinor Sacilor v. United States, 991 F. Supp. 665 (the US CIT 1997)

10 TP, Stewart, 'The GATT Uruguay Round — A Negotiating History (1986-1992)' [1993] la Commentary, page 817
11 Crochet and Gustafson, page 14

112 General Agreement on Trade in Services, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex 1B, 1869 U.N.T.S. 183, 33 I.L.M. 1167 (1994) (“GATS”), Article XVI
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owned or commercial banks.!® Financing covers infrastructure projects and also assists
Chinese companies relocating to third countries. China’s Premier has encouraged
competitive producers of iron and steel, cement, and plate to relocate to ASEAN
countries to achieve mutual benefit. In addition, China’s “polluter-pays” mechanism
has reduced profits in polluting industries, providing an incentive for Chinese
producers to move production abroad.''* Consequently, Chinese state-owned banks,
such as China EXIM Bank, the Agricultural Development Bank of China, the Bank of
China, and SINOSURE, are financing Chinese companies establishing themselves

outside China, providing loans, export guarantees, and insurance.

Chinese development firms are also establishing special economic zones modelled
after the successful Shenzhen Special Economic Zone in China.'*® These zones have
become China’s preferred method of economic expansion, attracting a significant
amount of foreign investment. They are designed to provide infrastructure, utility
services, and assistance with local authorities for Chinese firms looking to establish a
presence abroad. In addition, these zones often bring Chinese workers with them, and

they are becoming increasingly important for China’s overseas investment strategy.

All of the above demonstrate that there is still an outstanding unresolved problem
which is arguably addressed by existing WTO rules, especially with regards to OBOR
and the political decisions of the Chinese government. The reasons for such inability

to address the issue are presented below.

(@  The problem with criteria of financial contribution

According to Article 1.1 of the SCM Agreement, a subsidy is considered to exist if

three elements are present: (i) a financial contribution, (ii) made by a government, (iii)

113 OECD, 'China’s Belt and Road Initiative in the global trade, investment and finance landscape' (OECD BUSINESS
AND FINANCE OUTLOOK , February) <https://www.oecd.org/finance/Chinas-Belt-and-Road-Initiative-in-the-
global-trade-investment-and-finance-landscape.pdf> accessed 9 May 2023

114 Nay Pyi Taw, 'Remarks by Chinese Premier Li Kegiang at the 17th ASEAN-China Summit' (China-ASEAN
Business Council, 10 July 2015) <http://www.china-
aseanbusiness.org.cn/index.php?m=content&c=index&a=show&catid=37&id=16457> accessed 10 May 2023;
VanderKIley Dirk, 'China shifts polluting cement to Tajikistan' (China Dialogue, 8 August 2016)
<https://chinadialogue.net/en/pollution/9174-china-shifts-polluting-cement-to-tajikistan/> accessed 10 May 2023

115 The Economist, 'South-East Asia is sprouting Chinese enclaves' (Viva Laos Vegas, 39th January)
<https://www.economist.com/asia/2020/01/30/south-east-asia-is-sprouting-chinese-enclaves> accessed 10 May 2023
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that confers a benefit. When each of these elements is analysed individually, it can be
concluded that foreign production subsidies are covered by the SCM Agreement’s
definition of subsidies. Specifically, Article 1.1(a)(1) of the SCM Agreement clarifies
that "there is a financial contribution by a government or any public body within the

territory of a Member (referred to in this Agreement as (“government”).

This provision appears to limit the location of the subsidizing government but not the
location of the financial contribution. On the other hand, Article 1.1(a)(1)(iv) of the
SCM Agreement allows for indirect subsidies through private bodies if they are
entrusted or directed by a government, and does not impose any territorial restrictions

on the location of the private body.

The term “within the territory of a Member” in Article 1.1(a)(1) of the SCM Agreement
only applies to ‘a government or a public body,” and not to the term “financial
contribution’”. This means that it does not specify the location of the recipient of the
financial contribution.!'® The reason for this is that the qualifier immediately follows
the term “a government or any public body” and the term “by a government or any
public body” is not separated by commas. Moreover, the definition of “government”
in brackets immediately following this clause also confirms that it refers to ‘a
government or any public body within the territory of a Member. Therefore, financial
contributions granted to recipients in a different Member than the subsidizing Member
are not excluded under Article 1.1(a)(1) of the SCM Agreement.

The Panel in the US-FSC (Article 21.5 DSU) raised the question of whether a subsidy
can be granted for the production of a good outside the territory of the Member
providing the measure under Article 1 of the SCM Agreement.**” While the Panel did
not rule on this issue, the US clarified in response that the location of the recipient of
the financial contribution is not limited to within the territory of the Member. This

interpretation was also shared by the parties in the Brazil-Aircraft dispute where export

116 panel Report, US — Anti-Dumping and Countervailing Duties (China), WT/DS379/R (adopted 22 October 2010),
para 8.67

117 panel Report, United States — Tax Treatment for "Foreign Sales Corporations”, WT/DS108/R (adopted 20 November
2000), Annex F-1 in question 43 and Annex F-3 in question 43
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financing payments were considered a financial contribution by the Brazilian

government to foreign aircraft buyers.!®

Therefore, Article 1.1(a)(1) of the SCM Agreement requires the government or public
body granting the financial contribution to be located within a WTO Member’s
territory, but it does not impose any restrictions on the location of the entrusted or

directed private body or the recipient of the financial contribution.

(b)  The problem with the criteria of benefit

Article 1.1(b) of the SCM Agreement requires that “a benefit is thereby conferred”.
However, the agreement does not specifically define the “recipient” of a “benefit”. The
benefit must be granted to “the manufacture, production or export of any merchandise”,
so it is not defined in terms of subsidizing imported products, but rather in terms of
subsidizing goods production. Therefore, it is important to determine who the
beneficiary of the financial contribution is in terms of production. Based on this, Article
1.1(b) does not exclude subsidies given to a beneficiary outside the territory of the

subsidizing Member as long as the recipient of the benefit is a producer of goods.

According to AB, the SCM Agreement lacks a specific definition for the “recipient” of
a “benefit”.!® However, the recipient of the benefit must be the producer of the
exported goods under the countervailing investigation. It is worth noting that the
recipient of the financial contribution may differ from the recipient of the benefit as the
financial contribution and benefit are separate legal elements in Article 1.1 of the SCM
Agreement.'?? It is necessary to determine which producer receives the benefit from
the financial contribution, as this defines the recipient of the subsidy. The financial
contribution may benefit one or more individuals, and the benefit may not necessarily

flow directly from the financial contribution.

118 panel Report, Brazil — Export Financing Programme for Aircraft, WT/DS46/R (adopted 20 August 1999) paras 2.1-
2.6 and 4.19-4.20

119 Appellate Body Report, United States — Countervailing Measures Concerning Certain Products from the European
Communities, WT/DS212/AB/R, adopted on 1 August 2002, para 112

120 panel Report, Brazil — Export Financing Programme for Aircraft, WT/DS46/R (adopted 20 August 1999), para 157
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For instance, when it comes to buyer export credits, the benefit does not refer to the
buyers but to the exporting producers that sold to them. In Brazil-Aircraft, the Brazilian
and Canadian governments agreed that export financing payments constituted a direct
transfer of funds to foreign aircraft buyers but that the benefit needed to be evaluated
based on the situation of the Brazilian aircraft producer.?! This interpretation was also
confirmed in Brazil-Aircraft (Article 21.5 DSU-Canada Il) where Canada had to
demonstrate that the “payments confer a benefit on the producers of that product”, and
the panel had to determine whether the export credit support benefited the Brazilian

exporter.1??

Therefore, while Article 1.1(b) of the SCM Agreement does not impose territorial
limits on the recipient of the benefit, it is still essential to identify the recipient of the

benefit because it determines the recipient of a subsidy under the SCM Agreement.

3.3.  How cross-border subsidies may be challenged

Although the SCM Agreement’s Article 1.1 does not provide any explicit conditions
for the subsidy recipient’s location, it seems that specificity’s definition and the
guidelines for calculating the subsidization amount limit the subsidy recipient’s
location, at least with respect to non-prohibited subsidies under Article 3 of the SCM
Agreement.'?® As previously stated, the definition of specificity for subsidies is found
in Article 1.2 of the SCM Agreement, which refers to Article 2. Article 2 stipulates that
a subsidy is considered specific if it is granted to an enterprise, industry or group of
enterprises or industries “within the jurisdiction of the granting authority”, except for
prohibited subsidies under Article 3. This means that, unless the subsidy falls under the

scope of Article 3, it must be awarded to entities within the authority’s jurisdiction.'?*

121 panel Report, Brazil — Export Financing Programme for Aircraft, WT/DS46/R (adopted 20 August 1999), paras
4.40-4.48

122 panel Report, Brazil - Export Financing Programme for Aircraft - Second Recourse by Canada to Article 21.5 of the
DSU, WT/DS46/AB/RW?2 (adopted on 26 July 2001), footnote 42

123 Crochet and Hegde, pages 10-12

124 Crochet and Gustafson, pages 5-8
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AB has stated that the determination of the “jurisdiction” and “granting authority”
requires a comprehensive examination and should be conducted in an interconnected
manner. Additionally, the AB clarified that the identification of the jurisdiction of the
granting authority is influenced by whether the financial contribution was given by the
“government”, by “any public body within the territory of a Member”, or by a “private

body” that has been entrusted or directed by the government.*?®

To determine the granting authority for the purpose of Article 2 of the SCM Agreement
when a body without regulatory powers grants a subsidy, it is necessary to assess which
governmental authority is behind that body. If a private body is entrusted or directed,
it will generally be the government that gives responsibility to or exercises its authority
over this private body, whereas for a public body, this will be the governmental
authority that vested this public body with governmental authority. Such subsidies are
often granted under “subsidy programmes”. In the US — Anti-Dumping and
Countervailing Duties (China), it was confirmed that preferential lending by Chinese
state-owned banks was granted pursuant to a “number of central, provincial, and
municipal laws, plans and policies such as the “11th Five-Year Plan (2006-2010)”.1%
Thus, it is the jurisdiction of the authority in charge of the subsidy program, instead of
the body performing the financial contribution itself, that needs to be assessed as this
governmental authority is behind the granting body. As a result, the “authority” whose
relationship with the public or private body performing the financial contribution gives
rise to regulatory attribution will be the granting authority for the purpose of Article 2
of the SCM Agreement.

When financing is provided by Chinese state-owned banks and when infrastructure or
public services are provided by Chinese special economic zones to Chinese companies
established in a third country, the granting authority is determined by the authority that
gives rise to regulatory attribution to these bodies. The central government of China is

125 United States — Definitive Anti-Dumping and Countervailing Duties on Certain Products from China, Appellate
Body Report, WT/DS379/AB/R (adopted 11 March 2011), paras 4.167, 4.168

126 Appellate Body Report, United States — Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R (adopted 19 March 2012), paras 381, 385
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considered the granting authority in the case of state-owned banks. As for the economic
zones, in the Hot Rolled Stainless Steel Sheets and Coils (China, Indonesia) complaint
submitted to the Commission, the complainants assert that this support is granted under
the “going out” of the Chinese stainless steel and hot-rolled coil industry and the OBOR
initiative, both of which are policies adopted by the central government of China,

making it the granting authority in this scenario.

3.4. Conclusions

The effectiveness of current international trade regulations in addressing foreign
subsidies is unclear. Therefore, this section aims to evaluate whether the WTO
Agreements offer sufficient options for members to contest foreign subsidies granted
by other members. The Commission’s White Paper recognizes that the SCM
Agreement does not extend to service producers or their provision. While Article XV:1
of the GATS does cover subsidies that affect trade in services, Article XV:2 does not
provide a basis for challenging these subsidies at the WTO. Therefore, the GATS does
not offer multilateral remedies for foreign subsidies granted for service delivery. This
section focuses on the availability of multilateral remedies for foreign production

subsidies for goods, which are covered under the SCM Agreement.

The question is whether foreign production subsidies meet the definition of a subsidy
under Article 1.1 of the SCM Agreement and whether the SCM Agreement provides
members with the means to challenge these subsidies multilaterally. Although Article
1.1 of the SCM Agreement does not impose any clear restrictions on the location of
the subsidy recipient, foreign production subsidies may only qualify as subsidies under
the SCM Agreement if they constitute prohibited subsidies under Article 3. However,
foreign production subsidies are unlikely to qualify as prohibited subsidies under this

provision.
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CHAPTER 4. POTENTIAL RESOLUTIONS TO THE INEFFECTIVE
REGULATION OF CROSS-BORDER SUBSIDIES

Despite having been negotiated three decades ago, the subsidy regulations of WTO
seem mostly inadequate and insufficient. Various inadequacies have been exposed at
nearly every level, despite some clarifications made by jurisprudence. However, many
questions remain unanswered, and a few interpretations by AB have been debatable.
Since there has been no legislative action, such interpretations remain the official
interpretation of the regulations.?” The legal benchmarks for prohibited or actionable
subsidies still lack clarity or are overly demanding, making the remedies feeble and
applicable only prospectively. The governance aspect of the WTO has also left much
to be desired, with minimal transparency achieved. As a result, the Committee on
Subsidies has not performed optimally, and there has been minimal progress in
understanding subsidy measures’ policy objectives and their impact.*?® This lack of
transparency is essential for appropriately applying the regulations and for any

conversation concerning legal reform.

Recent proposals for reform of cross-border subsidies regulations have emerged from
non-WTO initiatives and discussions. After carefully analysing the general subsidy
rules and China-specific regulations, the author further states that the current
regulations pose a certain obstacle to addressing the significant technology subsidies
in China, although not absolute. Any perceived shortcomings are not unique to China
and can only be remedied through negotiations among WTO members. If negotiations
are necessary, governments should capitalize on the pandemic’s effects and the global

misuse of subsidies to create the required political will.

The author in this Chapter proposes some general principles and strategies for future
negotiations based on existing proposals for reforming WTO subsidy rules. The author

emphasises the need to focus on curbing trade-distorting subsidies rather than singling

271, S and L Rubini (2021), ‘About Knowledge and Rulemaking: Reforming WTO Rules on Subsidies’, in B
Hoekman, X Tu, and D Wang (eds), Rebooting Multilateral Trade Cooperation: Perspectives from China and Europe,
CEPR Press, London, pages 129-130

128 Crochet and Gustafson, page 9
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out China, strike a balance between strengthening subsidy rules and maintaining policy
flexibility, use economic guidance and data while accommodating political
considerations, and most importantly, the transition from a “one-size-fits-all” approach

to a country-specific approach.

4.1. Interpretation under the rules of Art. 31.1 VCLT

The principles that govern the interpretation of WTO Covered Agreements are the
same as those used for interpreting other treaties. These principles are based on
customary international law. According to Article 3.2 DSU, panels and AB can clarify
the provisions of WTO agreements based on customary international law. The principle
of jura novit curia confirms that the panels and AB have the authority to interpret the
agreements as long as they respect customary principles.'?® Since not all WTO
members ratified the VCLT, the DSU refers to customary international law on treaty
interpretation. It is assumed that Article 3.2 refers to customary international law on
treaty interpretation that existed and evolved after the covered agreements entered into

force on January 1, 1995.

AB has confirmed that Articles 31 and 32 of the VCLT are customary rules of
interpretation of public international law.'% It later confirmed that the same applies to
Article 33 of the VCLT.®3! It can be argued that even without the explicit reference to
customary principles of interpretation in Article 3.2, the panels and AB would still use

these principles to interpret the language of the WTO treaties.

Thus, the essential principles of interpreting treaties are contained in Articles 31 to 33
of the VCLT, which respectively address the general principle of interpretation,

supplementary methods of interpretation, and the interpretation of multilingual treaties.

129 Appellate Body Report, European Communities — Conditions for the Granting of Tariff Preferences to Developing
Countries (EC — Tariff Preferences), WT/DS246/AB/R (adopted 20 April 2004), para 105

130 Appellate Body, United States — Standards for Reformulated and Conventional Gasoline (US — Gasoline),
WT/DS2/AB/R (adopted 20 May 1996), pages 16-17; Appellate Body, Japan — Taxes on Alcoholic Beverages (Japan —
Alcoholic Beverages I1), WT/DS8/AB/RW (adopted 17 March 2010), page 104

131 Appellate Body, United States — Final Countervailing Duty Determination with Respect to Certain Softwood
Lumber from Canada, WT/DS257/AB/R (adopted 17 August 2004), para 59; Appellate Body, Chile — Price Band
System and Safeguard Measures Relating to Certain Agricultural Products (Chile — Price Band System),
WT/DS207/AB/R (adopted 23 September 2002), para 271
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These provisions are a non-exhaustive compilation of principles. It is widely accepted
that treaty interpretation is not restricted to the application of these three provisions.*2
The principles outlined in Articles 31 to 33 of the VCLT are customary international
law on treaty interpretation, according to the ILC. These principles are binding on all
nations as customary international law. They are a part of the binding language of the
VCLT signatories. The VCLT was created when there were few international courts
and tribunals that continuously interpreted the same multilateral treaty language.
Interpretation of treaties was mostly done ad hoc for bilateral treaties. Since then, the
context and subject of treaty interpretation have evolved, raising concerns about the

relevance of the VCLT principles.

While it is commonly believed that the ILC favoured the textual approach, the wording
of Article 31(1) does not support this assertion. Article 31(1) does not state that
interpretation must rely solely on strict grammatical or textual analysis, without
considering other factors. Instead, Article 31(1) affirms that the actual terms of the text
must be the starting point, but not the only one. The inclusion of the object and purpose
and context of the treaty in the interpretive process acknowledges that other elements

are also important.

According to the ILC, the order of the interpretive elements in Article 31 did not
establish a mandatory legal hierarchy.'® However, there is a limited hierarchy between
the general principle in Article 31 and the supplementary means of interpretation in
Article 32. In practice, certain interpretive elements, such as preparatory work that is
often incomplete or unavailable, have been given less weight due to practical

reasons.3

132 Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad) [1994] ICJ Rep 6, page 21, para 41;
Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Jurisdiction and Admissibility) [1995] ICJ
Rep 6, page 18, para 33

133 International Law Commission, ‘Draft Articles on the Law of Treaties with commentaries 1966, [1966] Doc.
A/6309/Rev.1 Yrbk Int’l Law Commission Il, as part of Report of the International Law Commission on the work of its
eighteenth session, pages 177, 220

134 |sabelle Van damme, ‘Treaty Interpretation by the WTO Appellate Body' [2010] 21(3) European Journal of
International Law <https://doi.org/10.1093/ejil/chq049> accessed 10 May 2023, pages 616-620
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4.2.  Arguments in favour of applying SCM Agreement to cross-border

subsidies

Both Art.1 and 2 SCM Agreement establish territorial restrictions on application of the
provisions.®® Art.1 SCM Agreement states that a subsidy exists if it is provided “within
the territory of a Member”, meaning a territory of the public body granting such a
subsidy. This is because the interpretation of the wording of Art.1 SCM Agreement -
“within the territory of a Member” is not followed by “a government” or any other
restriction. Despite the fact that WTO panel has not explicitly ruled on such a meaning,
it didn’t object to similar positions of parties in Brazil — Aircraft'*® and US — FSC

cases,®” thus confirming it.

Unlike Art. 1 SCM Agreement, Art. 2 stipulates that a recipient of the subsidy has to
be “within the jurisdiction of the granting authority”.*3® Such a wording is directed at
the recipient of the subsidy as there is a clarification followed by the jurisdictional
restriction. While defining the jurisdiction within the analysis of prohibited subsidies,
the Panel in US — FSC confirmed it to be the power of the state extended to certain
territory.13® Therefore, SCM Agreement provisions may be applicable to the OBOR

initiative special development zones.

Hence, the term “jurisdiction” may include cross-border subsidies within its “ordinary

meaning” under Art. 31.1 VCLT by application of evolutionary approach.

The interpretation of “the jurisdiction of the granting authority” in Art.2.1 SCM
Agreement under the rules established in VCLT Art. 31.1 requires assessment of the

notion of the term “jurisdiction” in light of the object and purpose of SCM Agreement.

135 SCM Agreement, Articles 1.1, 2

136 panel Report, Brazil — Measures Affecting Aircraft, WT/DS46/R (adopted 19 January 1999), paras 2.1-2.6 and 4.19-
4.20

187 United States — Tax Treatment for "Foreign Sales Corporations" — Recourse to Article 21.5 of the DSU by the
European Communities, Appellate Body Report, WT/DS108/AB/RW (adopted 20 January 2003), Annex F-1 in
question 43 and Annex F-3 in question 43, WT/DS108/RW (2001)

138 SCM Agreement, Article 2

139 panel Report, United States — Tax Treatment for "Foreign Sales Corporations" — Recourse to Article 21.5 of the
DSU, WT/DS108/RW/USA/3 (adopted on 30 September 2005), Annex F-3, para 108
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Similar approach was applied in China — Publications case, where AB used the same

criteria to make a decision on the vague term applying evolutionary approach.4

The jurisdiction over Chinese zones can be established through such an understanding
of jurisdiction, which encompasses effective control of the state over territory
established by China because of the object and purpose of SCM Agreement. As
mentioned in the US — Softwood Lumber IV case by AB, SCM Agreement is designed
"to impose multilateral disciplines on subsidies which distort international trade™.}#
There is no indication of precise territorial restriction but just the aim to regulate those

subsidies which are harmful to the international trade as a whole.

Therefore, cross-border subsidies may fall into the ambit of SCM Agreement
regulation because if they are provided by the state to its own enterprises, but just
situated in the special development zone controlled by that state, such subsidies still
should be analysed as being prohibited or actionable. This indicates that the notion of
“jurisdiction” in Art.2.1 SCM Agreement should be understood as including not only

territory, but effective control of states over Chinese zones.

Secondly, as resolved in Korea — Commercial Vessels, the interpretation should lead
to the conclusion that measures involving a suspension of WTO concessions or other
obligations are excluded from its scope.*? The inclusion of cross-border subsidies into
the scope of SCM Agreement regulations by non-territorial understanding of
jurisdiction does not deprive of certain concessions made as WTO Member, but instead
targets the vagueness of situation and possible derogation from the SCM Agreement

rules.

140 panel Report, China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, WT/DS363/R (adopted on 19 January 2009), para 398

141 Appellate Body, United States — Final Countervailing Duty Determination with Respect to Certain Softwood
Lumber from Canada, WT/DS257/AB/R (adopted 17 August 2004), para 64; Panel Report, Brazil — Measures Affecting
Aircraft, WT/DS46/R (adopted 19 January 1999), para 7.26; Panel Report, United States — Tax Treatment for "Foreign
Sales Corporations" — Recourse to Article 21.5 of the DSU, WT/DS108/RW/USA/3 (adopted on 30 September 2005),
para 8.39

142 panel Report, Korea — Measures Affecting the Sale of Commercial Vessels, WT/DS273/R (adopted 26 July 2005),
para 7.205
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Consequently, “jurisdiction” in Art.2.1 SCM Agreement can be interpreted
evolutionary in light of the object and purpose of SCM as to include cross-border

subsidies under the effective control criteria.

Given that the wording of SCM Agreement doesn’t clearly indicate the rules for the
establishment of jurisdiction of the granting authority, the analysis under Art.31.1
VCLT isn’t comprehensive enough. Instead, the recourse should be made to
Art.31.3(c) VCLT, meaning the relevant rules of the international law applicable to the

situation at hand.

To enable the applicability of provisions of Art. 2 SCM Agreement, the application of
ILC Articles should be relevant, in particular Art.9. First, in the US — Anti-Dumping
and Countervailing Duties (China), the application of ILC Articles to the interpretation
of SCM Agreement for the subsidization relations was justified as ILC Articles reflect
customary international law. Therefore, ILC Articles are part of international law being
relevant to the relations under SCM Agreement. Second, they are applicable to the
present relations between the parties as the assessment of the meaning of jurisdiction
has to be made through the assessment of the conduct “...in the absence or default of
the official authorities”. Therefore, Art.9 ILC Articles is applicable to the case
establishment of the jurisdiction being part of international law relevant to the situation
at hand.

4.3.  Arguments against applying SCM Agreement to cross-border subsidies

The analysis of SCM Agreement may indicate that it applies only to subsidies granted
within the territory of the subsidizing Member. The WTO law cannot be read in
clinical isolation from general international law.**® Art. 3.2 DSU states that WTO

Agreements are to be interpreted according to the customary rules of interpretation of

143 Appellate Body, United States — Standards for Reformulated and Conventional Gasoline (US — Gasoline),
WT/DS2/AB/R (adopted 20 May 1996), page 17
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public international law. Since Arts. 31 and 32 VCLT comprise these rules,** they

should be used for the interpretation of SCM Agreement.

Art. 31(1) VCLT stipulates that interpretation must be based on the text of the
treaty.!* Textual analysis of SCMA shows that Art. 2.1, Art. 25.2, Art. 28.1,
footnote 63 to para 2 of Annex IV refer to territorial limits of its application. There

are no notes of cross-border application of SCMA, either explicit or implicit.14

Art. 25.2 SCM Agreement, reads as follows: “Members shall notify any subsidy as
defined in para 1 of Art. 1, which is specific within the meaning of Art. 2, granted or
maintained within their territories”'*” Thus, Members bear obligation to notify only

those subsidies which are granted or maintained within their territory.

Footnote 63 to para 2 of Annex IV SCM Agreement, concerning the calculation of an
overall rate of subsidization, reads: “the recipient firm is a firm in the territory of the
subsidizing Member>>.18 It implies that the recipient of a subsidy must be located

within the territory of the subsidizing Member.

Under Art. 2.1 SCM Agreement, subsidy has to be granted “within the jurisdiction of
the granting authority’**® Jurisdiction is normally territorial, **° since Members are able
enact its legislation and perform sufficient control within a country’s territorial

boundaries.’! Accordingly, only domestic subsidies are specific.

Bearing in mind such a contextual interpretation, SCM Agreement may regulate only

subsidies provided within the territory of the granting Member.

144 Appellate Body, Japan — Taxes on Alcoholic Beverages (Japan — Alcoholic Beverages I1), WT/DS8/AB/RW (17
March 2010), para 104

145 jbid, para 11

146 SCM Agreement, Article 25.6, Article 28.1, Annex IV, para 6

147 SCM Agreement, Article 25.2

148 SCM Agreement, footnote 63 to para 2 of Annex IV

149 SCM Agreement, Article 2.1

1088, ‘Lotus’, France v Turkey, Judgment, (1927), pages 18-19, PCIJ Series A no 10, ICGJ 248 (PCIJ 1927), 7th
September 1927, paras 18-19

151 Crochet and Hegde, pages 11-12
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Under Art. 31(3)(b) VCLT, subsequent practice in the application of the treaty should
also be taken into account alongside with its context. Similarly to the "concordant,
common and consistent" sequence of acts,'®? notifications submitted by Members can
be the basis for the establishment of subsequent practice. There are no notifications
made by WTO Members regarding cross-border transactions.'®® In any case, there are
no requirements in SCM Agreement to notify cross-border transactions, as mentioned
above. Hence, cross-border transactions can fall outside of SCM Agreement

disciplines.

Having exhausted available means of interpretation under Art. 31 VCLT, and should
the issue of territorial application of SCM Agreement remain ambiguous, the resort
should be made to supplementary means of interpretation, including the preparatory
work of the treaty.’> In para 3 of the Note by the Secretariat after the Meeting of 6
November 1990 on Subsidies and Countervailing Measures, it is stated that
Participants “proposed to clarify that specificity may exist only within the territory of
a signatory” **° Thus, the drafters indicated that subsidies granted to recipients outside

the subsidising country should not be covered.

The same approach is also confirmed by the drafting history of Art. 2 SCM Agreement.
Final drafting documents indicate that drafters intended to leave the phrase “within the
territory of the subsidising country” instead of “within the jurisdiction of the granting
authority”.'*® The final amendment “within the jurisdiction of the granting authority”

was made in order to avoid SCM Agreement regulating subsidies offered by one

152 Appellate Body, Japan — Taxes on Alcoholic Beverages (Japan — Alcoholic Beverages I1), WT/DS8/AB/RW (17
March 2010), paras 12-13

153 General documents of the Committee on Subsidies and Countervailing Measures, Notifications by individual
members, <https://www.wto.org/english/tratop_e/scm_e/scm_e.htm#dol> accessed 10 May 2023

154 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol. 1155,
p. 331, <https://www.refworld.org/docid/3ae6b3al0.html> accessed 10 May 2023 (“\VVCLT”), Art. 32

155 Meeting of 6 November 1990, Note by the Secretariat, Negotiating Group on Subsidies and Countervailing
Measures, para 3, MTN/GNG/NG10/24 (29 November 1990), para 3

1%6 Draft Final Act Embodying the results of the Uruguay Round of Multilateral Trade Negotiations, Trade Negotiations
Committee, 1.2, MTN.TNC/W/FA (20 December 1991), 1.2
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provincial government in Canada to another.’®” Hence, it was not amended with the

purpose of extending SCM Agreement coverage to cross-border transactions.

Therefore, the scope of SCM Agreement may be limited to domestic subsidies.
Relevant context of the treaty, coupled with preparatory work, may indicate that
SCM Agreement was intended to regulate domestic subsidies granted within the
territory of the subsidizing Member. The WTO Panels and AB may not extend the
applicability of SCM Agreement beyond the territory of the Members unless they

haven’t agreed to do so during negotiations.
4.4. Application of Art. 31.3 (c) VCLT: the position of ICJ on the jurisdiction

From time to time, GATT panels have utilized general principles of law to support their
reasoning, as have WTO panels and AB. The principle that an exception to a general
rule should be narrowly interpreted has been used several times. However, AB has
rejected this principle and reasonably concluded that one portion of the text of an
agreement is not superior or inferior to another, unless the text itself indicates so0.%8 In
United States-Measures Affecting Imports of Softwood Lumber from Canada, the Panel
effectively invoked the equitable principle of estoppel in a proceeding involving
subsidies and countervailing measures.’®® The interpretive principle that readings
resulting in reducing whole clauses or paragraphs of a text to “redundancy or inutility”

must be avoided has been recognized several times by AB.

Articles 22.4 and 22.6 of DSU define the level of suspension of concessions to the level
of the nullification and impairment, which are more than just principles; they are the
law of the Agreement itself. It is worth noting, however, that these provisions conform

to the principle of proportionality recognized by 1CJ.16°

157 Trade Negotiations Committee: Thirty-Third Meeting, Trade Negotiations Committee, para 25, MTN.TNC/37 (29
November 1993), para 25

1% Appellate Body Report, European Communities — Measures Concerning Meat and Meat Products (Hormones),
WT/DS26/AB/R (adopted 13 February 1998), para 104

159 panel Report, United States — Final Countervailing Duty Determination with Respect to Certain Softwood Lumber
from Canada, WT/DS277/R (adopted 17 August 2004), paras 308-325

160 Gabukovo-Nagymaros Project, 1997 ICJ REP. 92, para 85
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Although there has been limited discourse in WTO case law concerning the phrase
“within the jurisdiction”, “jurisdiction” is defined as “the area over which legal or
administrative authority extends; the extent or scope of the power”.2%* As outlined in
the Lotus case, the established understanding of State jurisdiction is “incontestably
territorial, and it cannot be implemented by a State beyond its boundaries” 162
Although this interpretation may not entirely reflect current circumstances, construing
the term ‘jurisdiction’ in Article 2.1 of the SCM Agreement to imply ‘territory’ seems

to be the most fitting interpretation.

4.5. Position of EU on the cross-border subsidies provided by China’s state

initiatives

In 2019, a number of complaints were filed before the Commission due such new
subsidy developments of China. In April of that year, the Commission received a
complaint requesting an anti-subsidy investigation against the import of glass fibre
fabrics from China and Egypt. The complainants argued that producers in Egypt, which
are located in a special economic zone established under an agreement between the
Chinese and Egyptian governments, are controlled by a Chinese government agency to

promote China’s global expansion.1%3

The complainants further claimed that these producers receive financial support
through Chinese government-owned or controlled banks or entities (either directly or
through Egyptian entities) to encourage foreign investment in the special economic
zones, in accordance with the agreements between the Chinese and Egyptian

governments.1®* Shortly after receiving this first complaint, the Commission received

161 Catherine Soanes and Angus Stevenson (eds.), Concise Oxford English Dictionary, 11th edn, Oxford University
Press, 2004, at 730, Jurisdiction

162.5.S. ‘Lotus’, France v Turkey, Judgment, (1927), pages 18-19, PCIJ Series A no 10, ICGJ 248 (PCIJ 1927), 7th
September 1927, para 45

163 COMMISSION IMPLEMENTING REGULATION (EU) 2020/776 of 12 June 2020 imposing definitive
countervailing duties on imports of certain woven and/or stitched glass fibre fabrics originating in the People's Republic
of China and Egypt and amending Commission Implementing Regulation (EU) 2020/492 imposing definitive anti-
dumping duties on imports of certain woven and/or stitched glass fibre fabrics originating in the People's Republic of
China and Egypt [2020] OJ 2 189/1, paras 685-708

164 COMMISSION IMPLEMENTING REGULATION (EU) 2020/776 of 12 June 2020 imposing definitive
countervailing duties on imports of certain woven and/or stitched glass fibre fabrics originating in the People's Republic
of China and Egypt and amending Commission Implementing Regulation (EU) 2020/492 imposing definitive anti-
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another complaint with similar allegations, but this time focused solely on glass fibre

products imported from Egypt.

In October 2019, the Commission received a third complaint regarding imports. The
complainants claimed that the Government of Indonesia provided preferential
treatment for the establishment of Indonesian subsidiaries of Chinese stainless steel

hot-rolled flat product producers by supplementing financing provided by China.

They further alleged that the Government of China subsidized the offshoring of the
Chinese stainless steel hot-rolled flat product industry under the joint perspective of
offshoring domestic excess capacity and seizing opportunities along the OBOR
initiative.'®® These complaints led the Commission to initiate three anti-subsidy
investigations. Such complaints against this type of financing are common in anti-
subsidy investigations because it is often considered a subsidy provided by the
Government of China to its domestic producers. The key question is whether the
geographical location of the recipient of the subsidy affects the conclusion that this

financing and assistance is considered a subsidy under the SCM Agreement.1%®

Subsequently, the EU’s General Court issued a ruling on March 1, 2023, in Case T-
540/20, Jushi Egypt for Fiberglass Industry v Commission, stating that the EU’s anti-
subsidy Regulation doesn’t prevent countervailing of subsidies provided by a foreign
state to companies in a third country, which can be attributed to the government of the

country of origin or export of the products concerned.*®” The Court confirmed the

dumping duties on imports of certain woven and/or stitched glass fibre fabrics originating in the People's Republic of
China and Egypt [2020] OJ 2 189/1, paras 5-53

165 Request for the Initiation of an Anti-Subsidy Investigation Concerning Imports of Hot Rolled Stainless

Steel Sheets and Coils Originating in Indonesia and the People’s Republic of China, Executive

Summary of the Complaint, 2019/C 342/09 <https://trade.ec.europa.eu/tdi/case_details.cfm?id=2420&publicat
ion=2772&action=readfile> accessed 10 May 2023

166 Notice of Initiation of an Anti-Subsidy Proceeding Concerning Imports of Certain Woven and/or Stitched

Glass Fibre Fabrics Originating in the People’s Republic of China and Egypt, OJ 2019 C 167/11; Notice of

initiation of an Anti-Subsidy Proceeding Concerning Imports of Continuous Filament Glass Fibre Products
Originating in Egypt, OJ 2019 C 192/30; Notice of Initiation of an Anti-Subsidy Proceeding Concerning

Imports of Certain Hot Rolled Stainless Steel Sheets and Coils Originating in the People’s Republic of China

and Indonesia, OJ 2019 C 342/18

167 Jushi Egypt for Fiberglass Industry v Commission, Case T-540/20, EU:T:2022:81,
<https://curia.europa.eu/juris/document/document.jsf?text=&docid=270782&pagelndex=0&doclang=en&mode=Ist&dir
=&occ=first&part=1&cid=6150208> accessed 10 May 2023
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Commission’s interpretation in Implementing Regulation (EU) 2020/870, which
imposed a definitive countervailing duty on imports of continuous filament glass fibre

products originating in Egypt.1®®

The plaintiff in the case was an Egyptian producer and exporter of GFR, whose
shareholders are Chinese entities, and which is located in the China-Egypt Suez
Economic and Trade Cooperation Zone (SETC-Zone) within Egypt. The SETC-Zone
was established by the governments of Egypt and China and was subject to close

cooperation between the two countries during the relevant period.

The subsidies under investigation by the Commission were allegedly granted to the
applicant by Chinese public bodies. However, the Commission considered that these
subsidies could be attributed to the government of Egypt, as it had acknowledged and
adopted them as its own in the context of close cooperation with China in the SETC-
Zone. To arrive at this conclusion, the Commission relied on an interpretation of the
basic Regulation in the context of the corresponding provisions of WTO law,
specifically SCM Agreement and Article 11 of ILC Articles.*®°

The Court analysed the basic anti-subsidy Regulation and concluded that the
Commission’s interpretation of it was correct. The Court clarified that a financial
contribution may be attributed to the country of origin or export, even if it does not
come directly from its government, and that the definition of “government” in the
Regulation only includes public bodies of the country of origin or export. The Court
emphasized that excluding the subsidies in question would undermine the effectiveness
of the Regulation, given the significance of the SETC-Zone and the close cooperation
between China and Egypt in setting it up. The Court also disagreed with the applicant’s
argument that the basic Regulation should not be interpreted in light of Article 1 of the

SCM Agreement, noting that the two provisions are largely identical. Thus, the

1688 Anna Dias, 'The European Commission countervails transnational subsidies in Egypt China Glass fibre fabric case'
(News & Insights, 15th June) <https://www.gide.com/en/news/the-european-commission-countervails-transnational-
subsidies-in-egypt-china-glass-fibre-fabric> accessed 10 May 2023

189 Antonini Renato, 'The EU’s Foreign Subsidies Regulation Gets Adopted' (GLOBAL TRADE POLICY BLOG, 5th
January ) <https://www.steptoe.com/en/news-publications/global-trade-policy-blog/the-eus-foreign-subsidies-
regulation-gets-adopted.html> accessed 9 May 2023
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Commission’s interpretation of the basic Regulation was upheld, and the Court

considered the Commission’s reliance on the ILC Articles to be irrelevant.
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CONCLUSIONS

The definition of “subsidies” in Article 1.1 of the SCM Agreement raises the question
of whether cross-border subsidies fall within its scope. According to Article 1.1, a
subsidy exists if a government or public body within a Member’s territory provides a
financial contribution that confers a benefit. This leads to the question of whether a
financial contribution by a government to an entity outside the subsidizing Member’s

territory qualifies as a subsidy under this provision.

The qualifier “within the territory of a Member” in Article 1.1(a)(1) refers to the
government or public body, without discussing whether it could also refer to the
financial contribution. It can also be argued that Article 1.1(a)(1) of the SCM
Agreement does not specify the location of the recipient of a financial contribution,
according to some interpretations. This was also the position taken by Brazil and
Canada in the Brazil — Aircraft, where they agreed that export financing payments
made by Brazil to foreign aircraft buyers constituted a financial contribution that
benefited Brazilian aircraft producers. Therefore, it could be contended that a financial
contribution by a government to an entity outside the subsidizing Member’s territory

still falls within the definition of a subsidy under Article 1.1 of the SCM Agreement.

Several other provisions of the SCM Agreement may be used to argue that cross-border
subsidies are not considered “a subsidy” under Article 1.1 of the SCM Agreement.
Such arguments could be supported by the relevant context within the meaning of
Article 31 of the VCLT. For instance, Article 2.1 defines a specific subsidy as a subsidy
granted to “an enterprise or industry or group of enterprises or [...] within the
jurisdiction of the granting authority”. Additionally, footnote 63 to paragraph 2 of
Annex IV to the SCM Agreement specifies that “the recipient firm is a firm in the
territory of the subsidizing Member” with regard to the calculation of the amount of

the subsidy to the recipient for actionable subsidies.

Moreover, under Article 25.2, WTO Members are only required to notify subsidies that

are specific and “granted or maintained within their territories”. Lastly, in Part V of
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the SCM Agreement, which concerns countervailing measures, procedural rights are
exclusively granted to the government of the exporting country. Therefore, the
subsidizing government would not be entitled to any procedural rights if it were not
the same as the exporting government. Nonetheless, students must keep in mind that
the principal means of treaty interpretation are set out in Article 31 VCLT, including
ordinary meaning, context of the provision, and object/purpose of the treaty.
Preparatory work is only a supplementary means of interpretation under Article 32
VCLT.

The issue of whether cross-border subsidies can be considered specific under Article
1.2 of the SCM Agreement is another question to be examined in this case, particularly
in relation to the second measure being challenged. In order for a subsidy to be subject
to a WTO challenge, it must meet the specificity requirement under Articles 2.1 and
2.2 of the SCM Agreement or be a prohibited subsidy under Article 3.7.

Article 2.1 states that a subsidy is specific to an enterprise or industry within the
jurisdiction of the granting authority, while Article 2.2 provides that a subsidy limited
to certain enterprises within a designated geographical region within the jurisdiction of
the granting authority shall be specific. The term “jurisdiction of the granting
authority” must be analyzed conjunctively, which requires an examination of both the

“granting authority” and its “jurisdiction”.

It is worth noting that Article 2 uses the term “granting authority” instead of
“government” as defined in Article 1, which suggests that it may differ from the central
government of the subsidizing Member. The term “authority” is defined as “a person
or body having political or administrative power and control in a particular sphere; the
body or bodies held responsible for enforcing law and order, providing public services,
etc., in a country or region”. However, not all financial contributions are made by

bodies with the power to regulate.

According to the Lotus case, the traditional interpretation of State jurisdiction is limited

to its territory. This reading is consistent with the AB practice, where specificity under
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Article 2.1 of the SCM Agreement can only exist within the territory of a Member. It
was also noted that the scope of jurisdiction would differ depending on whether the
granting authority is the central government or a regional/local government. This

interpretation is consistent with the drafters’ intention.

However, there is also another potential interpretation of “jurisdiction” under Article 2
of the SCM Agreement, which considers the limit to the granting authority’s power in
light of the financial contribution granted. A holistic analysis of the granting authority’s
jurisdiction and power must be done in conjunction with the determination of the
financial contribution. This interpretation is consistent with Article 2.1°s aim to
determine whether access to the subsidy is limited to a particular class of eligible
recipients. Thus, it could be argued that the concept of jurisdiction would depend on

the limits of the granting authority’s ability to provide the financial contribution.
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