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IOPUAVYHI TAPAHTITMAPU YKNAOEHHI
TPYJOBOIO JOFOBOPY

Y HayKOBIN HOPUAWMYHIN NiTepaTypi HeoAHOPa30BO MOPYLUYBANOCA MUTAHHS
nNpo peanisayito ocobolo npaBa Ha nNpau. Hayka TpyaoBOro npasa BUBYAE CYCMNI/IbHI
BIAHOCMHW HaWMaHOT npali, KOAW npaBO Ha npauto peani3yeTbCsd 4vepes yKageHHS
TPYAOBOro [A0OroBOopy AK MPaBO4YMHY, 3 YUYMHEHHAM $HKOro CTOPOHM HabyBalTb
NnpaBoOBOro cratycy poborogasua abo npauiBHUKa.

AK Bigomo, Yy CT. 43 KOHCTUTYUIT YKpaiHXM 3aKPIN/eHO MnpaBo KOXHOro Ha
npauto, Lo BK/OYAE MOXAUBICTb 3ap00aATN cOBI Ha XXUTTA npauero, 9Ky BiH BIIbHO
obupae abo Ha sky BIILHO MOromkyetbca [1]. 3 meTolo 3abe3neyeHHA peaniszayll
npaBa Ha npaulo 3akoHodaBeub nepeadbavymMB HWU3KY HOPM 3abesnevyyBasibHOIO
XapakTepy, 3a 4ONOMOrol AKUX rapaHTyeTbCA NpaBo Ha npawo. [ak, KOHCTUTYLUIED
nepenbayeHoO CTBOPEHHS [OepPXXaBOK YMOB A1 MOBHOr0 3A4IMCHEHHA TrpoMagsHamMu
npaBa Ha npauto, To06TO MAeTbCA MPO opraHi3auinHI rapaHTii peani3auii npaBa Ha
npawuto, a TaKoXX rapaHTye PIBHI MOX/MUBOCTI Yy BMOOPI npoecii Ta poay TPyaoBOT
niA1bHOCTI, TOOTO HOPUANYHI TapaHTIT peani3auli npaBa Ha npauto.

OfaHak, opuanydHI TpyaoBl rapaHTIT ra rapaHTIl npaBa Ha npawut - NOHATTA He
TOTOXHI. Tak, TrapaHTIil npaBa Ha nNpawo- uUe «CYKYMNHICTb MOMITUYHUX,
eKOHOMIYHUX, coulabHUX | NpaBoOBUX 3acobiB, CNOCO6GIB | YMOB, 32 IONOMOT0K AKUX
3abe3neyvyeTbca 6e3nepewikogHe, peanbHe 3AINCHEHHA rpoMaadHamMmy CBOro npasa Ha
npauto.» [2. c¢. 158]. Toal AK HOPUAWYHI TPyAOBI rapaHTii BK/AK4YalTb Yy cebe He
NLLIe rapaHTio npaBa Ha npau AK OCHOBOMOMOXHY rapaHTito, a we W Winy HU3Ky
IHLWMX TrapaHTIin HK CKNagoBUX CUCTEMMU OPUANYHUX TapaHTIn WoA0 npaLid,
BIAMOUYMHKY, TMPUUHATTI Ha pPoOOTY, 3BiIfIbHEHHI 3 poboTu, couiaibHOrO
3abe3neyeHHsa, CTaB/leHHA A0 npauiBHMKaA, 3aXUCT Ta caMO3axWUCT npaB npauiBHUKA
TOLLO.

[TpaBOBI rapaHTIT pPIBHOCTI Yy peanisayll npaesa Ha npaulo 4epes yKnaaeHHS
TPYAOBOro [AOroBOpy TICHO MOB'A3aHl 3 NPUHUKUNOM 3ab0pPOHU AUCKPUMIHALIT B
TPYAOBUX BIAHOCUHAX, AKUN KOHKPETU3YETLCH Y BIANOBIAHUX HOPMaxX-rapaHTIaX fAK
HalloOHanbHOIro 3aKOHOAaBCTBa, TaK | MI>)XKHApPOAHO-NPaBOBUX aKTIB.

Y npaBoBIN HayLil po3p0o6aeHO PI3HI Knacugikauii OPUANYHUX rapaHTIn. Tak,
aBToOpu MoOHorpagil «lapaHTii B TpyaoBOMY npaBl YKpalHW» TMPOMOHYHTH
KnacugpikyBaTn HPUAWYHI TapaHTIl 3a ABOMa KPUTepiaMKu- 3aralbHUM Ta
cneuianbHUMm [3, ¢. 51-52].

CTpYKTypa HOpUANYHNX rapaHTIin BKAOYaE B cebe, no-neplue, OPUANYHI aKTH,
TOOTO 3aKOHW, NiA3aKOHHI Ta IHWI HOPMATUBHI aKTu, AKI MICTATb HOPMW MPO Mnpasa |
CBOOOAM NOAWHW, MO-Apyre, opraHi3auinHO-NPaBoBY AIANbHICTL CY6'EKTIB MpaBa,
No-TPeTe, cneulanbHi rapaHTyt4i MeToan BMNAMBY Ha CyCnifibHI BIAHOCUHWU, TOBTO
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NnpaBoOTBOPYI, NMpaBopeani3ytoydi Ta KOHTPONIbHO-HArnNa40BI Npouecu, cnpAMOBaHI Ha
3abe3neyvyeHHs npas 1 cBo6oa n0aANHK (4.

BITUM3HAHI HayKOBL PO3POOUAN TaKOX Knacudgikauito lpuagnYHUX rapaHTiu,
nepeabavyeHUX OCHOBHUM [)Xepenom TPyaoBoro npasa- KoAgeKCcOM 3aKOHIB MNpo
npauo YkpalHu. Tak, HO. A. [b)kena po3rnagae wpuandHi rapaHTIil B TPpyAOBOMY
npaBl fAK CKnagHy cucTteMy | MPOMNOHYe Knacugikauito HPUANYHUX TapaHTIun,
nepeabaveHnx Ka3iii | YKpaiHn, 9K nigcuctemy B 3arajibHil CUCTEMI TPYAOBUX
IOPUANYHUX TapaHTin [5, c. 127), eneMeHTOM $HKOT € HPUAWYHI TrapaHTii npw
yKnazleHl TpyaoBOro ooroBopy.

Kogekcom 3aKOHIB Npo npau YKpalHW BCTAHOB/EHO rapaHTIi nig 4ac
YKNageHHsa, 3MIHM Ta NPUNUHEHHA TPYyAOBOro A0roBopy, 30Kpema, 3abOPOHAETHLCA
HeoOGrpyHToBaHa BigMOBa Yy NMPUUHATTI Ha POOOTY; He AOMYCKAETLCA OY/b-AKe MpaAMe
ab0 Henpame OOMeXXeHHS NnpaB YM BCTAHOB/IEHHA NpPAMUX abo HenpaAMUX nepesar nig
yac YyK/aageHHd, 3MIHM Ta MNPUNWUHEHHA TpyaoBOro AO0roBopy 3a/ieXXHo BifA
NOXOMXKEHHSA, couiasibHOro W MaWHOBOro CTaHy, pacoBOi Ta HaulOHaNbHOI,
NPUHAaNEeXHoCTi, CcTaTi, MOBW, MNOAITUYHUX NOrNAAIB, PeniriMHNX nepeKoHaHs.,
YyfeHcTBa Yy npodecivnHin cninyi 4YM  iHWomMy o06'eAgHaHHI rpomMmagsaH, poay U
XapakTepy 3aHATb, MIcUA MPOXXWMBaAHHA, BUMOIM UWOAO0 BIKY, PIBHA OCBITWU, CTaHy
3/10POB'A NpauIBHUKA moxyTs YCTAHOB/KOBATUCA 3aKOHOAAaBCTBOM YKpalHu (CT. 22)
[6].

Ba)xnMBOK  rapaHTielo  peanis3aull npaea Ha npau € 3abopoHa
HeOOrpyHTOBaHOT BIAMOBM Y NPUWUHATTI Ha poO6OTY, WO MNpsaAMO nepeagbdbayveHo 4. 1
CT. 22 K3ril'l. 3 ypaXxyBaHHAM MNPakTUKM HeOobrpyHTOBAHOK BIAMOBOI C/if BBaXaTw:
no-neplle, He3aKOHHY BIAMOBY, TMPUYMHK HAKOT Hanexatb [0 3ab0OPOHEHUX
3aKOHOAAaBCTBOM; MO-Apyre, Ty, L0 He Ha/leXWUTb A0 MNPOMECINHUX Ta AIN0BUX
AKOCTEN ocobu, fKa npuinmaerbcd Ha pooOOTY'; MO-TPETE, HEeMOTMBOBAHY BIAMOBY,
TOOTO BIAMOBY 6e3 nocuaaHHA Ha Oyab-AKi MOTUBW (B TOMY YWUCANI | 3aKOHHI).
Hanpuknaa, He3aKOHHOKW Cnia BBaXxaTu BIAMOBY, MOB'A3aHYy 3 MOPYLIEHHAM
NPUHUKUNY PIBHOCTI /1I0AeN, HarosoWeHOoro 3arasbHOK AeKaapauiero npas NHOANHU
Ta 3akpinneHoro y cT. 21 KOHCTUTYUIT YKpaiHW, abo noB'dA3aHy 3 AOCATHEHHAM
neHcinHoro BIKYy (cT. 11 3akoHy YkpaiHu Big 16 rpygHs 1993 p. «[1po OCHOBHI
3acan coulasibHOro 3axMcTy BeTepaHIB npauil Ta IHWNX rpomMaaaH rnoxunoro BiKYy' B
YKpalHI»),

Ha »>anb, CbOrogHI YWHHe 3aKOHOAABCTBO He TMOBHOK MIPOKD peryskoe
NMUTAaHHA HeOoOrpyHTOBaHOl BIAMOBW B YKNageHHI TPyAoOBOro [Aorosopy. Ak
npaBUNbHO nigKkpecnwBas M . bapy, came MOHATTA HeOOGrpyHTOBaHOI BIAMOBU VY
MPUNUHATTI Ha pobOTY € OUiHHKUM [7, c. 63]. A TOMY Ha npakKTuLl | B Teopil TPyA0BOro
npaBa € HeOAHO3Hau4HI Nigxoan N0 MOHATTA HEOOrpPyHTOBAHOT BIAMOBU Y MPUNHATTI
na poboty. B HayKoBIN niTepaTypl nNIiAKPECNOETbCA, WO HEOOrpyHTOBAHOK
BBa)KAeETbCAd HEBMOTMBOBaAHa BiAMOBa Yy MPUMHATTI nMpauiBHUKa Ha poboTy 3a
HasAsBHOCTI BaKaHTHUX pPo60YMX MICLUb, a TakKOoX 3 MOTUBIB, AKI He CTOCYHTbCH
0i10BUX AKOCTen npauiBHUKa [8, c. 272].

Ha aymky B. C. BeHeagnKTOBa, HEOOrpyHTOBaHOW BIAMOBOK € BigMOBa VY
NPUUHATTI Ha poOOTY 3a MOTMBaAMMK BariTHOCTI, HaABHOCTI Manol [AUTWUHMN,
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3aCyKeHHA poandiB, cyauMIcTb Y MUHYynomy [9, c. 29]. IHWI BYeHI BBaXakTb, U0
BUUYEPNMHUA nepenik Bunaakis HeobrpyHToBaHO! BIAMOBU B MPUUHATTI Ha pobOOTY
nepeadavynTn  HEMOX/IMBO, OCKINbKM MNpakKTUKa 3aBXAau wupwa T1a  6iabL
PI3HOMaHITHa MOPIBHAHO 3 NMOJIOXXEHHAMWM 3aKOHOAABCTBa, a TOMY OI/ibll AOUINBHUM
oyne BM3HAUYUTK 3aKOHHI NiAcTaBM BIAMOBW B YKnadeHHI TpyaoBoro aorosopy [10,
c. 69J.

Y UYMHHOMY 3aKOHOAAaBCTBI CbOroAHI BIACYTHIN €AWMHUN Nepenik 0cib, SAKUm
3a00POHAETLCHA BIAMOBAATM Y NPUNOMI Ha poboTy. Hanbinblwl NOBHO UeW Mepenik
npefcTaB/ieHNUN y noctaHoBi NMneHymy BepxoBHoro Cyay YkpaiHu «I1po npakTuky
po3rnany cyaamu TPyAaoOBWUX CMOPIB», N0 AKOro BHECEHO: MpauiBHUKIB, 3aNpPOLUeHUX
na poboTy B NOpPAAKY MNepeBefieHHA 3 IHWOro nNignpuemMcTBa, YCTaHOBWU, opraHisauli;
mMonoauMx  crneuianicTiB, HKI  3aKIHYMNM  BUWWW  HaBYa/ibHUWA  3aKniag |1 B
YCTaHOB/IEHOMY™* MOpPAAKY HanpasneHl Ha poboTy' Ha AgaHe NiIANPUEMCTBO, B YCTaHOBY,
opraHisauito: BariTHUX XXIHOK, XIHOK, AKi MalTb AiTen BIKOM A0 TPbOX POKIB abo
OANTUHY-IHBaNniga, a OAMHOKUX MaTepiB - 3a HaABHOCTI AUTUHU BIKOM A0 14 poOKIB:
BUOOPHUX NpauIiBHUKIB MIcAa 3aKIHYeHHA CTPOKY MOBHOBaXXeHb; MpauiBHUKIB, AKUM
HafJaHO nMpaBO MOBOPOTHOrO MPUUHATTA Ha pPo6OTY’; IHWUX 0CI6, 3 AKUMU
poboToaaBelb BIAMNOBIAHO [O0 UYMHHOIO 3akKoHOAABCTBA 3000B'A3aHUN  YKNacTw
TPYAOBUW OOToBip (Hanpwuknag, Konu y Bunagkax, nepenbayeHnUx 3aKOHOAaBCTBOM,
poboToaaBelb 30060B'A3aHUN NPUAMaTK B MOPSAAKY' MpaueBnaliTyBaHHS IHBaNifgiB i
HEMOBHONMITHIX, HanpaBfeHNX na PoboTy B paxyHOK OPOHI; 0OCiO, AKI GYNu 3BINIbHEHI
B 3B'A3KY 3 HamnpaB/ieHHAM Ha po60TYy 3a KOPAOH, NPU3OBOM Ha CTPOKOBY 4u
a/ilbTEPHATUBHY BINCbKOBY C/y )KOY | MOBEPHYNUCL MiCAA 3aKiIHYEHHSA Uiel poboTn 4un
cnyxoéu) [11].

BBa)kaemMo AO0LINBLHOK MPONO3UL IO, BUC/OB/EHY' B HayKOBIW niTepatypi, Mpo
3akpinneHHA 060B'A3Ky pob6oToaaBUsA NOBIAOMANATM MNP0 NPUYUHW  BIAMOBU Y
NPUUHATTI Ha POo6OTY B NMUCbLMOBIN hopMi yCIM 6e3 BUHATKY KaTeropisim npawiBHUKIB
[12, ¢ 19]. Ha paHuM 4yac Takun 06O0B'A30K 3aKpinaeHUnW BIAHOCHO MNPUUHATTHA Ha
POOOTY BariTHUX XXIHOK Ta XIHOK, WO MaloTb agiten (4. 2 ct. 184 K3nl1).

BooHoyac, 4YMHHWUM 3aKOHOAABCTBOM MNPO npaut nependbavyeHo  HU3SKY’
BUMaKiB, KoM pobotopaBelb 3000B'A3aHWW  BIAMOBUTU B YKAaleHI TPYAOBOH
norosopy, amke Koaekcom 3aKOHIB Mpo npauto 3ab0pPOHeHO yKnagatu TPyaoBUN
norosip 3 ocobamu, AKMM 3a Megn4YHUM BUCHOBKOM LS pobOTa NpoTMNoKasaHa 3a
CTaHOM 340poB'A (4 6 cT. 24), 3a6OPOHEHO 3aCTOCOBYBATW TipaLlo HEMOBHOMITHIX Ha
BaXKKUX 1 WKIgNMBuUx pobotax (ct. 190 K3nrll).

[ToKpalleHHIO rapaHTyBaHHA npaBa Ha npauto, Moro peanisauii crnpusano 6
3aKOHOAaB4Ye 3aKpIN/IeHHA MOX/MBOCTI BUNAATM BUMYLUEHOr0o MPOIyny Yy 3B'A3KYy 3
HEeOOGrpyHTOBaHO BIAMOBOK B YK/aleHHI TPyAOBOro Aorosopy. [1poTe UYMHHUN
K3nl YkpalHn nepeabavae nopsaaok I po3mMip oniat BUMYLLEHOTro nporyny' TibKu
B pasl He3aKOHHOro 3BiJIbHEHHA abo nepeBeAeHHA | MOHOBMEHHA NpauiBHWUKa Ha
nonepeaHin po6oTi. lMoaibHe NONOXeHHA pPo3'acHUB lneHym BepxosBHoro Cyay
YKpalHu B N. 6 [lloctaHoBu BIg 6 nuctonaga 1992 p., 3 HacTynmHUMU 3MIHAMWU |
NOMNOBHEHHAMU. «[1po NpakKTUKy po3rndagy cygamm TPYyAOBUX CMNOPIB». «AKLLO
BHacNiAOK BIAMOBM Y MNPUUHATTI Ha poboTy abo HecBOEYACHOr0 YKAadeHHS
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TPY/AOBOIr0o AOroBOpy npauiBHUK MaB BUMYLIEHUW NPOry/a, NOro onsata NpoBaAnTbCH
3nAHO 3 npaBunamm 4. 2 cT. 235 K3nll YKpaiHu npo onsaty BUMYLLUEHOro nporyny
He3aKOHHO 3BIJIbHEHOMY MnpauiBHUKOBI» [11].

AK BBaXkae [l. M. XyTOop4H, BapTO nependavynTu XMarteplanbHy
BiANOBiAa/bHICTb POOOTOAABUSA 3a HE3aKOHHY BiAMOBY B MPUWUHATTI Ha poboTy B
NOBHOMY po3mipl [13, c. 222-223]. 3 NpakKTUYHOT TOYKK 30py Oyno 6 AOUINBHUM
OOMEXUTU MOX/IUBUWN CTPOK BUMYLLUEHOrO MPOryny y 3B’A3KYy 3 HEOOrpyHTOBAHOH
BIAMOBOK Y NPUUHATTI Ha PoOOTY, Hanpuknad, A0 PaKTUYHOro npaueBnawTyBaHHA,
afne He MeHLUe, HDK TpWU micaul, 1 He GInblle, HDK OOWH PIK.

Takum 4YMHOM, HPWUAWMYHI TapaHTIi Npu YyKnageHHl TPyAOBOro A0roBopy
CNPUADTL Oinbll MNOBHIWM peani3ayil KOHCTUTYUINHOrNO npaBa 0COOM Ha npaur Ta
cnpsiMOBaHI Ha HOPMaTUBHO-MPaBoOBe 3abe3neyeHHsA Moro peanidauii. YMHHe TpyaoBe
3aKOHOA4AaBCTBO He MICTUTb Y3roAXXeHoro Ta CWUCTeMaTWU30BAHOIro Mepeniky
IOPUANYHNX TPYOO-NMPaBOBUX TrapaHTIin peani3auii npaBa Ha npauto. OCHOBHUM
TaKMMUWU TrapaHTigsMKU € 3abopoHa [AUCKpUMIHALIT Ta 3abopoHa HeOOrpyHTOBAHOI
BIAMOBW B YK/NaAeHHI TPYAO0BOIK AOroBOPY AK OCHOBHOT hopMu peanisauli @Ii3NYHOO
0co6010 npaBa Ha npaduto.
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