IpakTMka €BponelicbKOro cyay 3 npas NOANHU

[MiNOTHI pilleHHA €BPONencbLKoro
cyay 3 npas NHOANHW MO cTaTTi 3
€BPONemncbKOl KOHBEHLIT:
MOPIBHANBHUIA acrnekT

Y cTaTTi NnpoaHanizoBaHo gBa
NiNoTHI piweHHs EBponelicbKoro
cyay 3 npas IOAUHU «in strict
sense» W0A0 NOPYLWeHHA cTaTTi 3
€BponeicbKoi KOHBEHLI Npo
3axucT npas IOAWHN Ta OCHOBOMNO-
NoXHUx ceobopa npotu Pociita
npotu Itanii. 3po6/1€HO0 BUCHOBKMU
wopno susisneHnx Cyaom CTpyKTyp-
HUX Ta CUCTEMHUX Npob6em,
3anponoHOBaHNX HUM 3acobis
npaBoOBOro 3axucTy Ta Hacnigkis
NPUAHATTA LUX NiINOTHUX pilleHb

The article deals with pilotjudg-
ments of the European Court of
Human Rights (hereinafter -
ECtHR) in the strict sense on viola-
tion of article 3 of the European
Convention on Human Rights
(hereinafter - ECHR) in which in
accordance with rule 61 § 3 of the
Rules of the Court it is identified in
the operative provisions of the
judgment both the nature of the
structural or systemic problem or
other dysfunction and the type of

remedial measures that the state
concerned must adopt at the
domestic level.

onsa nofgibHux cnpas, WO 3HaxXo-
AATbCA Ha po3rnagi Cyay.

MinoTHi piweHHA €Bponelicbkoro cyay 3 npas NaAnHW (Hagani - ECMM) ak meTof igeHTUdikauii Ta BUpiWweH-
HA CTPYKTYPHWX npo6nem WoAo NopylweHb MNpaB NWOAWHWU Yy cnpaBax, fAKi NOBTOPIWTHLCA NPoTM GaraTbox KpaiH -
cTopiH €BponelicbKoi KOHBEHLil NMPo 3aXWCT NpaB NIOAUHWN Ta OCHOBOMONOXHUX cBo6oa (Hagani - €EKMJ), nepepba-
YyeHi B PernameHTi €ECMJ1 [1]. X0y nepwe ninoTHe piweHHs no cnpagi Broniowski v. Poland 6yno npuiiHate we 2004
POKY WOAO0 NOPYyWeHHA npaBa BNacHOCTI Ha 3eMNi, AKe Topkanocb noHapg 80000 niwopgeid [2], ui piweHHA npoao-
BXYIOTb 3anmwatunucb y LWeHTpi yBarum gocnigHukis npasa €KMJ1 Ta topucTiB-npakTnMkKiB. 3 ogHoro 60Ky, npoTu fges-
KMUX KpaiH - cTopiH E€KIMJ BXe NPUNHATO NO AeKinbka NiNOTHUX pilleHb 3a pPi3HUMKU cTaTTaAMu EKMJ, 3 iHWoro 60Ky,
no Aekinbka NiNOTHWUX pilWleHb NPURHATO NO okKpeMux ctatTax E€KMJ1 npoTu pi3HMX KpaiH. MOPiIBHANbLHWI aHanis
NiNOTHMX pilWleHb WOAO0 OKpeMWx KpailH 6yB nmpeagmMeToM AeKinbkKox fgocnigxeHb [3; 4], ogHak uikaBum 6yae npose-
AEeHHSA NOPIBHANbLHONO AOCNIAXEHHA NiNOTHUX piweHb E€CMNJ1 no okpemux crtatrax €KMJ/, 3okpema, no cTaTTi 3, Aka
BXOAWUTb B 4YMCNO cTaTel, WOAO0 NOPYLWEHHA AKUX HaAaXoAUTb HaWbinbwe 3BepHeHb o E€CMII.

MeTow paHOT cTaTTi € aHani3 NinoTHMx piweHb €CMJA no ctaTtTi 3 EKMJ/1 wopfo Henwpacbkoro abo Ttakoro, wo
NPUHWNXYE TiAHICTb, MOBOAXEHHA 3 YB'A3HeHWMMM. 30KpemMa, NOPIBHIOBATUMYTbCA CTPYKTYpPHiI npo6nemwn; 3axoawu,
AKi 6ynn 3anponoHoBaHi €ECMJ1 y unmx NiNOTHUX pilleHHAX ypajaM gepxaB Ansa ix iMnnemeHTayil; Ta Hacnigku uux
NiNOTHMX PpilWleHb ANA CXO0XMUX CKapr, nojaHux go €CMI.

BignosigHo po npaBuna 61 «Mpouyeagypa nNiNOTHUX piweHb» PernameHTy €CIMNJ1, AKMM 6yno AONOBHEHO
PernameHT B 2011 p., «the Court may initiate a pilot-judgment procedure and adopt a pilot judgment where the facts
of an application reveal in the Contracting party concerned the existence of a structural or a systemic problem or other
similar dysfunction which has given rise or may give rise to similar applications”. 3rigHo 3 § 3 npasuna 61, «the Court
shall in the pilot judgment identify both the nature of the structural or systemic problem or other dysfunction as well
as the type of remedial measures which the Contracting Party concerned is required to take at the domestic level by
virtue of the operative provisions of the judgment» [1]. Taky npouefypy NiNOTHUX pilleHb NOPIBHIOWTbL 3i cnpaBa-
MW, WO CTAaHOBNATb 3HAYHWW cycninbHUi iHTepec - «class actions», OCKiNbKW MNiNOTHI piWeHHsA € 3aco060M BUPilleH-
HA BENNMKOT rpynun igeHTUUYHUX cnpaB, AKi BUHMUKAOTb 3 OAHiel cuctemHoi npo6nemun [5].

€ECMNJ/N NnpuNHAB fBa NMNiINOTHUX pilleHHS WOALO MOPYWeHHA «in strict sense» cTaTTi 3 €EKMJI, y aKux BignoBifgHO
fo § 3 npasuna 61 B pe3onTUBHIA 4YacTuMHiIi piweHHs (in the operative provisions - the conclusion) BKa3yeTbcA Ha

npupoagy cuctemHol npo6nemun i Ha Bug 3axofiB npasoBoro saxmcty (the type of remedial measures), Aki mawTb 6yTn

YOK 341.231.14:342,7](4) AHTOHOBWY Mupocnasa MuxalinigHa,
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YKkpaiHCbKUn yaconuc MixHapogHoro npasa 2013
Cneusunyck: lMpaBa nwoguHu

BXWUTi BignoBigHOW pepxaBotkw. B uinomy, 6yno 6inbwe cnpaB, Yy AKUX BKa3lyBaNocb Ha CUCTeMHY npo6nemy 3rigHo
3i ctatTeto 3 EKIMJT i Ha HeOOGXiAHICTbL BXWUTTHA BiAMNOBIAHWUX 3ax0fiB, OfHaK Yy MOTMUBYBaNbHIiA YacTuUHi piweHHa (in
Court's reasoning).

€CIMNN npuiiHaB ABa NiNOTHI piwWeHHsa «in strict sense» y cnpaBax Ananyev and Others v. Russia y ciuHi 2012 p. Ta
Torreggianni and Others v. Italy y ciyHi 2013 p. B 060X pilleHHAX BKa3yBanoCb Ha CUCTEMHEe MNOPYyWeHHA cTaTTi 3
€KMA, acame, yMOB YTPUMaHHA Yy MiCUAX [OCYAOBOro yB'S3HEHHSA. BMU3HaOUYM HEMMUHYYICTb [0 NeBHOT Mipu cTpax-
[AaHb | MPUHUXEHb B KOHTEKCTi 6yAab-akoro nos6aBneHHa Boni, €ECMJ1 po3'acHMB, Wo BignoBigHO fo cTaTtTi 3 EKMA,
fnepxaeBun 3060B'A3aHi 3abe3neynmTn, W06 ocoba yTpuMmyBanacb B ymoBax, fiki 6ynn 6 CymMiCHMMW 3 noBarow [0 NOAChL-
KoT rigHocTi, wo6 cnoci6 i meToj 3acTocyBaHHS LbOro 3axoAy He niggasanu ii cTpecoBi Takoro piBHA, AKUN 6u nepe-
BULLYBAaB HEMWHYYUI piBeHb CcTpaXpAaHb B YMOBax YTPUMaHHSA, i Wo6 3 BpaxyBaHHAM MNPakKTUUYHWUX BUMOT
yB'A3HeHHSA i1 3gq0poB'A Ta 6narononyyuys 6ynm apgekBaTHO 3ab6e3neyveHi. O6GroBopliYM Npob6NeMy MNepenoBHEHHSA
MicUub yTpumaHHsA, €CIJ1 3a3HayuMB, WO HajaHHSA MeHLW HIX TPbOX KBajpaTHWX MeTpiB nNAowi ANS YyB'A3HEHOro 3aBs-
Xan posrnaganoce CyaoM SiK NOpPyWweHHs cTaTTi 3 €EKMI.

W opno Pocii, BKka3yBanocb Ha rocTpy HecTadyy 0co6WUCTOro NMpPoCTOPYy B Kamepax NoOMNepeaHbLOro yB'A3HeHHA, 6pak
cnanbHUX Micub, o6MeXeHW fOCTyn [0 cBiTna Ta cBiXOro nosiTps Towo [6]. €ECIMJ1 BKaszaB Ha TPWU KAYOBUX ene-
MEeHTW B NOpyweHHi npaB AHaHbeBa | bawipoBa WOAO0 YMOB YyTPUMaHHSA 3rigHo 3i cTaTTew 3: a) KOXHOMY
YB'S3HEHOMY MNOBUHHO 6YyTM HajaHO OKpeme cnanbHe Micue y Kamepi; 6) KOXeH YB'A3HeHWW NOBWUHEH MaTu B CBOe-
My pPO3NOpPAAXeHHI NMPUHaAWMHI Tpu KBagpaTHi MeTpu naowi; B) Kamepa Mae OYyTW AOCTaTHbLO BEeNMKOW, WO6 yTpu-
MyBaHi MOrnuM BiNbHO pyxaTucb MiX npegmetramm me6nis. Kpim Toro, €CIMJ1 BKka3zaB Ha 6pak HaNeXHWUX MNPOTYNAHOK
(outdoor exercises), Wo po3rnAaganocb AK 06TAXYydya o6CTaBMHA B YMOBaxX, KONM 3aABHUKU CKapXWUNUCb Ha BifcyT-
HicTb cBo6oAM nNepecyBaHHA B KamepaX. byno Takox 3a3HayeHO, WO Heob6xifHO 3abe3neymMTW B Kamepax npupogHe
CBiTNO i AOCTYn CBIXOFo MOBiTPA, a TakK0X HajAaTW YTpUMaHWUM HanexHi caHiTapHi surogn [6].

B ninoTHoMy pilWeHHi 3a3Havyanochb, Wo nopyweHHA Pocieto cTtatTi 3 i ctatTi 13 (NpaBo Ha edeKTMBHUIA 3aci6 npa-
BOBOro 3axucty) €E€KMJ/N 6yno suasneHo Cypaom y 6inbw Ak 80-Tv piweHHAX npoTu Pocii, noymHatouunm 3 2002 p., i we
noHap 250 aHanoriyHux cnpae npoTu Pocii 3Haxogunuce Ha pos3rnsaai €CMJ1 Ha 4Yac NPUWHATTA JaHOro MiNOTHOrO
piweHHs. Ha ocHoBi uboro €CIJ1 nocTaHOBUB, WO HeajekKBaTHi YMOBW NonepefHbLOro YyTpUMaHHSA 6GynuM CUCTEMHO
npo6nemot B Pocii [6].

Y ninoTHoMy piweHHi wopgo ITanii 3a3Havyanocb, WO YMOBWU YTPUMaHHSA B 6aratbox iTaniicbkKux B'S3HMUAX 6ynn
HecyMicHMMM 3i cTaTtTeto 3 €EKMJI, a came nNepenoBHEHICTb B'A3HULbL Mana CTPYKTYPHY i CUCTEMHY NPUPOAY, OCKiNb-
KW cTana pe3ynbTatoM nNpuiiHAaTTA MNpem'ep MiHicTpom ITanii peknapayii npo Hapg3BuyaHuii ctanH y 2010 poui [7).
B uinomy, Agekinbka cOTeHb 3BepHeHb NpoTK ITanii sHaxoAamMAnucb Ha po3rnagi €CMJ1 Ha Yyac NPUUAHATTA UbLOroO MNiNOT-
HOTro pilleHHs WoOAO0 NopyweHb cTaTTi 3 EKIMA.

Xou B 060X MiNOTHUX pPilleHHAX KOHCTaTyBa/NoCb MOpPYyWeHHA gepxaBamu ctaTTi 3 €EKMJ/1 wopo HeBiANOBIiAHUX
YMOB YTPMUMaHHSA B Micuax no3b6aBneHHs BONi, OfHaK 3ax0AM NPaBOBOro 3axucty Ta TepMmiHu, aki €CMJ1 Bupiwue
HapjaTu ANns iXx BNpoBafXeHHSA, ANs 060X KpaiH BUABUAUCL Pi3HUMK. Pocilicbki opraHu Bnagu y cnisnpaui 3
KomiTeTom MiHicTpiB Pagun €BponuM NOBUHHI O6YyNM NPOTATOM WeCTU MicALIiB 3 AHA, KOAW NiNOTHEe pilleHHA cTano
OCTaTOYHWUM, BMNPOBAaAUTN NMPEBEHTUBHI Ta KOMMNEHCATOPHI 3axo4W WOAO 3BUMHYBaYeHb Yy NOPYyWeHHAX cTaTtTi 3 €K,
BKa3aHMX y faHOMY pilWleHHi. ITanilicbkoMy ypagy HapjaBaBcs pik Big fgaTu, KONM NiNOTHe pilWleHHA Habyno YUHHO-
CTi, ANA BXUTTA ePeKTMBHUX HaLiOHaNbHWUX 3aX0AiB MPaBOBOro 3axucTy abo Takux 3axofiB, AKi Hajganu 6 ageksar-
He i focTaTHE BifWKOAYBAaHHSA LWKOAM Yy BUNajKax MepenoBHEHHS B'S3HULb.

3acTocoBylUYM npouefypy NiNnoTHoro piweHHA, €CMNJ1 nepep6auyms y fgeTanax, AKUM 4YuMHOM Pocilicbknii ypsg
NoOBMHEH BUKOHYBaTW pPilleHHSA i BUNPaBNATU CUCTEMHiI NMOpyWeHHA npaB NWAWMHW B 3a3HauyeHilh cdepi. 3okpema,
Pocito 6yno 3060B'Si3aHO BXWTW TaKUX 3ax0fiB: NMOKPawWMUTW YMOBWU YTPUMAHHA WNAXOM 3HATTA TOBCTUX PELiTOK 3
BiKOH Kamep, 36inbWeHHA KinbKOCTi AywoBux KabiH, BiJOKpPeMNeHHA TyaneTiB y KamMepax TOLWO; 3MiHUTW MpaBoBy
6a3y wWopfo nonepeAHbOro yTpMMaHHSA, a TaKoX BiANOBiAHI BiAHOCMHW | NPaKTUKY;, BM3HAUYNTU MaKCUMaNbHY MicT-
KiCTb KOXHOT B'A3HMLI AN nonepejXeHHA NepenoBHeHHA; 3a6e3ne4ymTun XepTBam MpaBo Ha MOAaHHA cKapr Ta oTpu-
MaHHA KOMMeHcaLlii 3a HeHaNexHi YyMOBW YTPWMaHHA B CNifjymx izonAatopax.

B 060X NiNOTHMUX piweHHAX €CMNJ1 igeHTUdikyBaB NepwWONPUYMHY MNEePenoBHEHHSA Yy MicusX MonepefHbLOro
YB'A3HEHHSA AK HaAMipHe BUKOPWUCTAHHSA i TpUBaNicTb [OCYAOBOro yTpMMaHHA nifg BapTtot 6e3 AocTaTHiX Ha Te nig-
cTtaB. €CIMJ1 3a3HayumB, Wo nosb6aBNeHHA BOMi A0 CYAOBOro PoO3rnAAay MOBUHHO O6YTM BUHSATKOM, a He MpPaBU/IOM.

Hacnigkn npuviAHATTA NiNOTHUX pilleHb Woao NoAi6bHMX cnpaB, AKi 3Haxoaunucb Ha posrnaai €CMJ, agna 06ox
KpaiH TakoX BUSABUAWUCL Pi3HUMWU. Y NinoTHoMy piweHHi wopao Pocii ECMJ1 Bupiwmne He BigKNajgaTu Ppo3rnaj aHa-
NOriYHWMX cKapr, fKi BXe 6ynn BU3HaHi NPUUAHATHUMMK 3a cTaTTeto 3 EKIMJ, a came, €CIMJI y NiNOTHOMY pilleHHi
Ananyev and Others v. Russia 3060B'a3aB Pocito 3a6e3neynTn aKHaWwWBMaWe BperynteaHHa 250 cnpaB, AKi 3Haxou-
nucbL Ha po3rnaai B €ECIMJ1, BNpojoBX ABaHafuaTu micauis. OTxe, Ha BigMiHY Bif 6araTtb0ox CBOIX MiNOTHUX pilleHb,
€CIM/N He Bigknas po3rnag nopibHmx cnpas npoTu Pocii, wo BXe 6ynn BM3HAHI NMPURHATHUMU, «3anullalym ix B

aKTUBHIW cTafii Ak HeBurigHe HarapgysaHHS Pocii npo Heo6XifHiICTb BMKOHaHHSA MNIiNOTHOro piweHHa» [5].



MpakTuka €BpPoONeiicbKOro cyay 3 npas JOANHK

Wo x go Itanii, ECMNMA y ninoTHomy piweHHi Torreggiani and Others v. Italy Bupiwmne, wo po3rnag ckapr, aki Top-

Kanncb BUKNIOYHO NepenoBHEHHS B iTaniicbknx B'A3HMUAX, 6yfe NPU3YNUHEHO Ha OAMH Pik, NPOTATOM SKOro

ITanilicbka Bnaja NOBUHHA BXWTW BIANOBIAHI 3aXO0AM Ha HaLiOHaNbHOMY PiBHI.

OTxe, 3actocyBaHHAs E€CMJ1 npouyeaypwn NiNOTHUX pilleHb WOAO CKapr, fKi TOPKawTbCA MNOPYLWEHb, WO MakwTb

CUCTEMHWI xapaKkTep, CNPSAMOBAHO Ha NiABULWEHHA ePeKTUBHOCTI

po6oTn Cypay i, AK cBifjJUNTb NpaKTuMKa, B 6inbwo-

CTi BUNaAKiB fAepXaBu afjekBaTHO pearywTb Ha Taki piweHHA. MpoBefeHW NOPiIBHANbHUI aHanisa ABOX NiNOTHUX

piweHb €CMJ no ctaTti 3 EKMJA npotm Pocii i npoTun ITanii, B pe3oNOTUBHIA YacTUHI AKMX 6yno BKazaHO Ha CUCTEM-

He MOPYLWEHHA YMOB YyTPMMaHHSA B'A3HIB B MicuAaXx [OCYAOBOro no36aBneHHSA BONi, CBiAYMTbL MPO Te, WO He3Baxato-

YN Ha NOPYLWEHHA OAHOrO i TOro X maTtepianbHoro npasa €KMJ, iCHYWTb Pi3Hi HawioHanbHi 0C06NMBOCTI 34ilicHEeH-

HA Ta 3axuMcTy uux npas. €CIMJI y cBOIX MiNOTHUX PilleHHAX BKa3aB Ha HeO6GXiAHICTb BXWUTTA Pi3HUX 3axofiB NpaBo-

BOro 3axumcty B Pocii Ta B ITanii i HagaB Ppi3Hi TepMiHW AN BUKOHAHHSA LWUX NiNOTHUX piweHb. €CMJ1 TakoX no pi3-

HOMY nNigiiwoB A0 aHanNoriYyHMx ckapr npotwm Pocii Ta ITanii, aki 3Haxogunucb Ha po3rnagi Cyay. Bigknaswwu Ha pik

po3rnag cnpae no ctatti 3 EKMNJ1 npotun lItanii, ECMNJ BUpiWNB NPOROBXUTN po3rnag nogibHMx ckapr npotu Pocil.

LikaBuM NUTaHHAM 3anMwaeTbca peakuia AepXxas Ha NiNOTHI piweHHa €CMJ, wo noTtpebye OoKpemMoro gocnipf-

XXeHHA. AfXe Ha OCHOBI TOro, AK AepXaBW BUKOHYWTb MNiNOTHI PilleHHA, MOXHa FOBOPUTU NPO ePeKTUBHICTL Liel

npoueaypu. Ak HewopaBHO 3as3Hauyume E€CTJ1, Takoi X npouefgypu NiNOTHWUX piweHb 6yae AOTPMMAHO NPWU PoO3rns-

Ai noHapg 8000 ckapr Wwojo NOPYLWEHHSA NpaBa Ha MNeHCiiHe 3a6e3nevyeHHSs B YTrOoOpWWHI Ta B iHWMKUX cnpaBax WoAo0

CUCTEMHUX MNOPYLIEeHb npoueaypu

npas NWANHN.
ecnn.
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Summary
The article deals with pilot judgments of the European Court of Hu man Rights (hereinafter - ECtHR) in the strict
sense on violation of article 3 of the European Convention on Hu man Rights (hereinafter - ECHR) in which in accor-
dance with rule 61 § 3 of the Rules of the Court it is identified in the operative provisions of the judgment both the
nature of the structural

or systemic problem or other dysfunction and the type of remedial measures that the state

(2012) and
Torreggiani and Others v. Italy (2013) the ECtHR decided that there was a recurring structural problem of inadequate

concerned must adopt at the domestic level. In these two judgments: Ananyev and Others v. Russia

conditions of detention with dysfunction in the prison system at the root.

The author compares measures which were required by the ECtHR in these two cases.

The Russian authorities
were to create in cooperation with the Committee of Ministers within six months from the date on which the judg-
ment became final a binding time frame for implementing preventive and compensatory measures in respect of vio-
lations of article 3 of the ECHR. The Italian authorities are to bring about the creation of an effective remedy capa-
ble of affording adequate and sufficient redress in cases of overcrowding in prison within one year from the date on
which the judgment became final.

The follow-up in these two cases also turned out to be different. While in the pilot judgment against Russia the
ECtHR has decided not to adjourn the examination of similar applications pending before it, in case against Italy the
ECtHR ruled that examination of applications dealing solely with overcrowding in Italian prisons would be adjourned
during that period pending the adoption by the domestic authorities of measures at national level.

The author comes to the conclusion that though a pilot-judgment procedure of the ECtHR in most cases turned
out to be successful, for determining the efficiency of this procedure the thorough research is needed of the imple-
mentation of both

long- term initiatives and short-term measures adopted by states after pilot judgments of the

ECtHR against them.
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