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BCTYII

HenoropkaHHICTh IPUBATHOTO KUTTS € IPUHIIUIIOM HE TUTBKH KPUMIHAIBHO
MpOIECyaIbHOTO TMpaBa, a W TaKUX Tally3eil, K KpUMiHalbHE, IUBLIbHE,
aAMIHICTpAaTHUBHE, MIXKHAPOJHE MPaBO. AKMYAlbHICMb MAd 3HAYUMICIMbG HAYKOBOIL
npobaemu MOJISITA€ B TOMY, 10 MPUBATHE Ta CIMEHHE KUTTS JIOJIUHU HE MOXKe OyTH
MOBHICTIO BpEryJibOBaHE HOpMaMH ITIpaBa, a TOMY 3 ACyBaHHsS MIJICTaB Ta MEX
HEBTPYYaHHS B OCOOMCTE 1 CIMEHHE XHUTTS Yy KpPUMIHAIBHOMY IpPOLIECYaTIbHOMY
MpaBi € aKTyaJIbHUM, 3BAKAIOYM HA TMEBHI MPOTAJIMHU Ta KOMI31i y BpEryJItOBaHHI
Hopmamu KIIK 3anms cTBOpeHHS € IMHOTO IPAKTUKU Y 11 cdepi.

Baromuii BHECOK cepe HAyKOBLIB Y JOCHIIKEHHsSI TPOOJIeMH BHECIU TaKi
BueHi: O. A. bimuak, [. B. Berepa-Ixescobka, I. B. 'anaran, B. O. I'mymikos, JI. FO.
I'pexoBa, JI. B. €muyk, B. A. Konecuuk, O. Komapuunpka, C. 1. KpaBueHko,
10. B. Jlucrok, JI. M. Jlo6oiiko, B. B. JIyuuk, B. B. Hazapos, 1. C. [lepenunuus,
I JI. ITerpyxin, I'. B. PubikoBa, A. B. Camonin, B. C. CuByxin, A. B. CokypeHko,
O. B. Croroaa, O. B. Tkau, B. I'. ¥YBapos, K. B. Y1oBenko ta iniii.

06’exmom AOCHIJKEHHSI € MPUBATHE Ta CIMEHHE KUTTSA JIIOJUHU, MPABO
JIOJUHU HAa HEJOTOPKAHICTh MPUBATHOTO JKHUTTS Ta OOOB’SI30K JIEpKaBU
rapaHTyBaTH 1€ MPaBO.

IlpeOmemom NOCHIIKEHHSI € TPABOBE pETryJIIOBaHHSA MIACTaB Ta MEX
HEBTPYYaHHSI B OCOOMCTE 1 CIMEIHE KUTTSA, TEOPETUYHI Ta MPAKTUYHI MPOOIIEMH,
MOB’SI3aHI 3 BHUJUICHHSM MEX1 HEBTpPy4YaHHS B OCOOHMCTE 1 CIMEHHE JKUTTA,
TAyMa4yeHHs IUX MeX HamioHanbHumu cygamu Ta €CILI, a Takox. mpobieMu
3a0€3MEeUEHHS] OXOPOHU TAEMHHUIII MPUBATHOTO KUTTA HaA CTafli JOCYIOBOIO
PO3CIIyBaHHS Ta IUISAXHU iX BUPIIICHHS.

Hocnionuyvke numanns naHoi poOOTU: «SIKk BperyiboBaHO 3a0€3MEeUeHHS
OXOPOHU TAEMHHUIIl NPHUBATHOTO XHUTTS HA CTaJli JOCYJOBOIO PO3CIIAyBaHHS Y

HalllOHAJILHOMY 3aKOHOJIaBCTB1 Y KpaiHU?»



Memoto Oocnioxcenuss € 3’SICyBaHHS IJCTaB Ta MEX HEBTPYYaHHS B
0ocoOHUCTe Ta CIMEHHE KUTTS, SIK Ha HAI[IOHAIbHOMY PIBHI1, TaK 1 HA MI)KHApOJAHOMY,
a TaKOX aHasi3 mpo0JieM 3a0e3MeUeHHsI OXOPOHU TAEMHHMII TPUBATHOTO SKUTTS 1T
4yac MPOBEJEHHS OKPEMHUX HEINIACHUX CIIAYMX (PO3LIYKOBUX) Jil Ta BUPOOJIEHHS
MPOTIO3HIIIT IIOA0 YAOCKOHAIEHHS 3aKOHOIaBCTB1 Y L1 YaCTHHI.

BianoBigHo 10 3aBAaHOoi MeTH KBamidiKaliiHOi poOOTH BU3HAYEHO HACTYIIHI
3a680aHHs OOCTIOHNCEHH!

1) mpoaHanizyBaT HayKOBY JITEpaTypy, HalllOHAaJbHE 3aKOHOJABCTBA Ta
npaktuky €CIJI mo/10 MOHITTS 0COOUCTOrO 1 CIMEMHOTO KUTTS Ta IIpaBa JIOIUHU
Ha HEJIOTOPKAHICTh MPUBATHOIO KUTTSI, HOTO TIIyMaueHHS;

2) 3’siCcyBaTH MOHSATTS «BTPYUYaHHS» B OCOOUCTE 1 CiMEHHE KUTTS Ta MiACTaBU
BTPyYaHHS B OCOOMCTE 1 CIMEHHE KHUTTS BIANOBIAHO JO HAI[IOHAIBHOIO
3aKOHOJIaBCTBA;

3) AOCHIIUTH TOJOKEHHS HAalllOHAJBbHOTO 3aKOHOJABCTBA Ta CYIOBY
npakTuKy, a Takox mnpaktuky €CIIJI mono TiaymadyeHHS MeEX HEBTPYYaHHS Y
MIPUBATHE Ta CIMEUHE KUTTS;

4) 3’sscyBaTu ipoOJieMu 3a0e3MeYeHHs OXOPOHH TAEMHUII TPUBATHOTO YKUTTS
M1J1 Yac MPOBEJEHHS OKPEMUX HETJIACHUX CIITUUX (PO3IIYKOBUX) JIiif;

5) nmocmiauTu TpoOieMu 3a0e3MedYeHHsT OXOPOHU TAEMHHUIll MPUBATHOTO
AKUTTA M1J] 4ac MTPOBEACHHS OKPEMUX CIIIIUUX (PO3LIYKOBUX) AiH, [0 0OMEXKYIOTh
MPaBO Ha HEJIOTOPKAHHICTH KUTJIA.

[lin vac wHamucanHs KkBamidikamiifHOi poOOTH  3aCTOCOBaHI  TaKl
3arajJlbHOHAYKOBI METOIH MIPaBOBUX JOCJIIIKE€HB: aKC10JIOTTYHUH,
AHTPOMOJIOTTYHUHN, CHCTEMHUN Ta MOPIBHSAIBLHO-1CTOPUYHUN. AKCiON02iUHULL MEMOO
3aCTOCOBAHO JUISl JIOCHIKEHHSI OCOOMCTOrO Ta CIMEHHOrO JKUTTA OCOOM SIK
LUIHHOCTI. Aumponono2iynuti memooO 3aCTOCOBAaHUM IJs1 3’SICYyBaHHSA CYTHOCTI

MIPABOBOT'0 PETYJIIOBaHHS MIJICTAB Ta MEX HEBTPYYaHHS B OCOOUCTE Ta CiMelHE



KUTTS], BUXOASIYM 3 MPUPOJN JIKOJUHU TA 1i OCHOBOIOJOXHUX mnpaB. Cucmemuut
Memo0 TOTIOMara€e po3rJISIHYTH HEJOTOPKAHHICTh MPUBATHOTO KUTTS JIIOJAUHU HE
TUIBKM $K TPUHLIUN KPUMIHAIBHOTO MPOIECYyalbHOTO IIpaBa, a TaKOX SK
KOHCTUTYIIHHY 3acaJy Ta IPUHIIUII IHIIUX Taly3el MpaBa, sIk-0T: KPUMIHAJIBHOTO,
IUBIIBHOTO, aJMIHICTPaTHBHOTO Ta MIKHApOAHOTO TipaBa. [lopisHsnbHo-
icmopuynuii. mMemooO Na€ 3MOTy BCTAaHOBUTH BIJIMIHHICTH MDK pETryJIIOBaHHSIM
M1JICTaB Ta MEX HEBTPYUYaHHS HA PI3HUX €Tanax pO3BUTKY CYCILIbCTBA.

Takoxk 3acTOCOBaHI TaKi CleH1AIbHO-HAYKOB1 METOAM TPABOBUX AOCIIKEHb,
AK-OT: METOJI MOPIBHSUILHOTO MPaBO3HABCTBA, METOJI TPABOBOTO MOJICJIIOBAHHS Ta
MIPaBOBOIO €KCIIEPUMEHTY. Memoo NOPIBHANILHO20 npaso3Hascmeda
BUKOPHUCTOBYETHCS JIJIsl 31ICTABJICHHS] CYMDKHUX MPABOBUX MOHSTH, BIAMEKYBaHHS
OCOOUCTOr0 JKHUTTS BiJ CIMEHHOro, TMOPIBHSHHSA 3aKOHOJABUOrO PETYJIIOBAHHS
bOr0 MWUTAHHS y PI3HUX JIep)KaBaxX Ta 3ICTaBJICHHS CYJIOBOi MPAKTHKU PI3HUX
IepaB Ta MDKHApPOJHHMX 1HCTaHIIA. Memoo npasosoco MoOeno8aHHs.
3aCTOCOBaHUMU JJIA aHaJi3y MDKHApOJHOI B3a€MOJIli Ta B3a€EMOJONOMOTH y cdepi
KPUMIHAJBLHOTO TMPOIECYyalbHOTO TIpaBa, IO CTOCYETHCS HEIOTOPKAHHOCTI
MPUBATHOTO XKUTTA, Ta BUPOOJICHHS MPOMNO3ULiil y 1K cepl. Memoo npasogoco
eKkcnepumenmy, SIKMM TICHO TOB’S3aHUM 13 METOJIOM MPaBOBOrO MO/ICTIOBAHHS,
MOJISITAa€ Y JOCIIJKEHHI €EKTUBHOCTI TaK 3BAHUX «EKCHEPUMEHTAIbHUX» HOPM
mpaBa, SIKI HE 3aKpilUIeHI HAa 3aKOHOJABYOMY PiBHI, Ta iXHBOTO IMO3UTHUBHOIO

BILINBY.



PO3LI 1
OCHOBH ITPABOBOI'O PET'YJIIOBAHHSI OXOPOHHU TAEMHMUIII
IMPUBATHOTI'O ) KUTTA OCIB Y KPUMIHAJIBHOMY ITPOBAJI)KEHHI
YKPAIHH

1.1 TIoHATTS NPUBATHOIO KUTTSH BIANOBIAHO [0 HAWIOHAJHLHOIO
3akoHoAaBCcTBA Ta npakTuku €CILJI

Ak BiAOMO, OJHIEI0 3 OCHOBHHMX 3acaj] KPUMIHAJIBHOTO MPOILIECYaATbHOTO
3aKOHOJABCTBa, sika nepeadaudena ct. 15 KIIK Ykpainu, € 3acana HeBTpydaHHsS B
npuBatHe (ocobucrte 1 cimeiine) xutT4 [1]. Tak, BIAMOBIAHO 10 11€1 HOPMHU MiJ Yac
KPUMIHAJIBHOTO MPOBAHKEHHSI KOKHOMY TapaHTYEThCS HEBTPYUAHHS Y MPHUBATHE
(ocobucre i cimeitne) xkuTTsa. HixTo HE MOke 30upatu, 30epiraTi, BAKOPUCTOBYBATH
Ta MOMIMpPIOBaTH 1H(OpMALI0 PO MPUBATHE XKUTTSA ocoOu 0e3 ii 3roau, KpiMm
BUMAJIKIB, nependaueHnx uum Kogexcom.

Ak 6auuMo, CKIIaJOBUMHU MOHSTTS MPUBATHOIO XKUTTSA € IOHATTS 0COOUCTOTO
Ta CIMEMHOTO >XUTTA. L[ikaBUM NMHUTAaHHAM € TOHSATTS OCOOMCTOrO Ta CIMEMHOTO
KUTTA Ta YU € 11 MOHATTS TOTOXHUMH Ta B3aeMo3aMiHHMMU. [y mpuknany, y
HayKOBIN JITEpaTypi MOAO LBOTO MUTAHHS MPUCYTHI KapAMHAIBLHO MPOTHUIIEKHI
nornsgu. Hampuknan, O.B.CroroBa y cBoiii po0OOTI HaBOAUTH JYMKY
[. JI. [lerpyxina, sikuil 3a3Hadae, MO0 OCOOMCTE >KUTTS BKIOUae HedopMmanbHe
CIIJIKYBaHHS MDX JIFOAbMHU, chepy CIMEHHOTO KUTTS, POAUHHI Ta IPY>KH1 3B’ A3KH,
IHTUMHI B3aEMUHU TOHIO [2, . 8]. Ajle HE MOXKEMO MOBHICTIO MOTOAUTHUCA 3 IIIEI0
MO3UINIEI0, OCKUTBKM, SIK BiIydyHO 3a3Haudae K. B. YaoBeHko, ocoOuCTe KUTTH
CTOCYETBHCS TUIbKM O€3M0CEPENHbO 1HAMUBIAA, TOAl K CIMEMHE >KUTTSI CTOCYETHCSA
1HTEpECIB K MIHIMYM JIEKLJIbKOX 0C10, Kl CTBOPUIIU CiM 10, 1 BIIHOCUHU M1 SIKUMU
miananaote mig perymoBanHs CK Vkpainu [3, c. 108]. ToOto, sk 6Gauumo,
HE3Ba)Kal4M Ha T€, 110 MOHSITTS OCOOUCTOTO KUTTS, HAa MEPIIUM MOTIISA, € IUPIIUM
MOHSATTS, SIKE BKIIIOYA€ y ce0e MOHATTS CIMEIMHOro XKUTTS, aje, Ha Hally JyMKY, L1

MOHSATTS HE € MTOBHICTIO TOTOKHUMHU, OCKUIBKU chepa CIMEMHOTO KUTTSI, HA BIIMIHY



BiJ1 0COOMCTOr0, MOKE CTOCYBATUCA HE TIILKU CaMOT0 1HJMBIAA, @ TAKOXK 0Ci0, sIKi
3 HUM TOB’s13aH1 CiIMEHHUMU BiAHOCMHAMU. TakoX Ciij 3a3HAYUTH, 1[0 CYMIKHUM
€ TIOHATTS «IIPUBATHOTO» XKUTTS, aj€ HAa IbOMY HE OyJeMO 3yHNUHATUCS, OCKUIbKU
ct. 15 KIIK npsmo nepenbayeHo, 1110 TpUBaTHE KUTTS 11€ HANIIUPILIE MOHATTSI, SIKE
BKJIIOYAE 1 0COOMCTE, 1 CIMEHHE KUTTS 0COOH.

3po3ymino, 110 3’SCyBaTU TOYHO, L0 TaKe OCOOMCTE 1 CIMEWHE >KUTTS s
KOKHOI JIIOJIMHU HE BUMNJE, TaK CaMo, K 1 HE BUIJIE OKPECIUTH TOUYHHI MEepernik
TISIBHOCTEM, AK1 OyayTh MiANANaTH M1J BU3HAYEHHS OCOOMCTOrO 1 CIMEMHOIO
xuTTa. L{ikaBum € pimenns Konctutyniiinoro Cyny VYkpainu y chpasi 3a
KOHCTUTYIIHHUM mnojaHHsaM JKamikiBCchbkoi paiioHHOiI pagu Yepkacbkoi o0JacTi
1110710 OIIHOTO TAyMaYeHHs MOJ0XKeHb 4. 1, 2 ¢1. 32, u. 2, 3 cr. 34 KoHcTuTy1ii
Vkpainu. ¥V miit cnpasi Koncruryuiiinnii Cyq BAIy4YHO 3a3HAa4yuB, 110 BUJAETHCSA
HEMOXXJIMBUM BU3HAUYUTH BUUEPIHUMN MEPEIiK BU/IB MOBEAIHKU (HI3UYHOT 0COOU Y
chepax 0coOHCTOro 1 CIMEHHOTO »XWUTH, OCKUIBKM OCOOHMCTI Ta CIMEHHI IpaBa €
YaCTUHOIO NPUPOJHUX MPaB JIIOJUHU, SIKI HE € BUUEPIHUMH, 1 PEaNi3yroThCs B
PI3HOMAaHITHUX 1 TUHAMIYHUX BIJTHOCMHAX MAaliHOBOTO Ta HEMAaHOBOTO XapaKTepy,
CTOCYHKax, NMEBHUX sIBUIAX Ta moAisx [4]. He MoxeMO He MOroAMTHCS 3 IIEI0
TYMKOIO CYJZly, OCKUIbKH, 3Ba)Kal0UM Ha OCOOJIMBICTh Ta HEMOBTOPHICTh MCUXIKH
KO>KHOI JIFDAWHU, a TAKOXK CTPIMKUN IPOrPeC y CYCMUIbCTBI, BpaxXyBaTH Ta i MOTOTIB
BperytoBat cdepi 0cCOOUCTOro Ta CIMEMHOTO KUTTSI BUJIA€THCS HEMOXKITUBUM.

He3Bakaroun Ha Te, 10 MISUIBHICTD, SKa MHIANAIA€E i OCOOMCTE 1 CIMEHHE
KUTTS 0COOM, HE MOKE OYyTH TOUHO BU3HAUYEHA, Y HAYKOBIH JIITEpaTypl BUCIOBIEHO
OaraTo mo3uIii 1moa0 cep KUTTA JOAUHU Ta TpaBa, sKi 3a3BUYAl BITHOCITH 10
O0COOUCTOr0 1 CIMEHHOro JKHUTTA. Y OUIBIIOCTI HAyKOBUX 3400yTKax MpaBO Ha
HEJIOTOPKAHICTh OCOOMCTOTO 1 CIMEMHOTO JKHUTTS CKJIQJA€ThCS 3 TMEBHOI Tpiaau
ONM3BKHX 32 3MICTOM TIPaB: HEAOTOPKAHHICTD KHUTJIA, TAEMHHIISI KOPECTIOHSHIIIT Ta
noBara J1o yecri 1 rigHocTl. LikaBy nymky Bucnosmoe B. C. CuByxiH npo te, 1o
TaKy Tpiaay LMX IpaB MOSICHIOOTH ICTOPUYHI TPaJuilii, KOJIU Yepe3 BIJICYTHICTb

MPSIMOr0 HOPMATHUBHOTO 3aKpPIIUIEHHS MPaBO Ha HEJOTOPKAHICTb OCOOUCTOrO 1
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CIMEMHOT0 UTTS BUBOJIUIIOCH 3 111€1 TpiaJu MpaB, OCKIILKH HEJJOTOPKAHICTD XKUTIIA,
TaeEMHUIISL KOPECTIOHJICHIII1, TToBara 0 4ecTl ¥ TIAHOCTI € OKPEMUMH IPOSIBAMU
0COOUCTOrO KUTTS 1 CIMEHHOIO XKUTTS, & TOMY MPaBO JIOJUHU 1 TPOMAJSTHUHA Ha
HEBTPYYaHHS B X OCOOMCTE 1 CIMEMHE KUTTA € 3arajibHUM OO 1€l Tpiaau MpaB
[5, c. 10]. TloBHICTIO OTOKYEMOCS 3 TYMKOIO aBTOpa Ipo Te, 110 Xo4a U 111 IpaBa
y HayKOBIH JITEpaTypi JOBOJI1 YACTO PO3TISAJAIOTHCS SIK OKPEMI, MU BBAXKA€EMO, 110
0e3 BKJIIOUCHHS IUX IpaB J0 IIpaBa Ha HEJOTOPKAHICTh OCOOMCTOTO 1 CIMEHHOIO
KUTTSA HEMOXJIMBO YSBHUTH, IO > TOJl BXOAUTH JO TMOHATTS CIMEHHOrO 1
0COOHUCTOrO KHUTTS.

Cr. 30 KoHctutynii YKpaiHu rapanTye KO>KHOMY MPaBO Ha HEJOTOPKAHICTh
AKUTJIA Ta HEMOXKJIMBICTh MIPOHUKHEHHS JI0 KUTJIA YU JO 1HIIOTO BOJOAIHHS 0CO0H,
MIPOBEJICHHS B HUX OTJISITy YU OOIIYKY 1HAKIIIE K 38 BMOTUBOBAHUM PIIIICHHSAM CYIy
[6]. Cxoxe nonoxenns 3yctpiyaeMo 1 B KIIK Ykpainu y ct. 13 [1]. lo Toro x, 11e
nojoxkeHHs: 3yctpiyaeMo HaBiTh y LK Vkpainu, cr.311 skoro mporosomrye
HEJIOTOPKaHICTh kuTia (i3uyHoi ocodbu [7]. LlikaBuUM € TiIiyMauyeHHsS TMOHSTTS
«kutiay. Tak, 3rigHo 3 4. 2 c1. 233 KIIK Ykpainu i )KUTioM 0coOu po3yMieThCs
2. Ilix xUATIOM 0COOM pPO3YMI€ThCsS Oyb-sIKE€ MPUMILLEHHS, AK€ 3HAXOAMUTHCS Y
MOCTIMHOMY Y¥ TUMYAaCOBOMY BOJIOJIHHI OCOOM, HE3aJI€KHO Bl MOT0 MpU3HAYEHHS
1 MpaBOBOrO CTaTyCy, Ta MPUCTOCOBaHE [JIsi MOCTIMHOTO ab0 TUMYacoBOTO
MPOXKUBAaHHS B HbOMY (DI3UYHUX 0CiO, a TaKOXK BCl CKJIQJOBI YACTUHH TaKOTO
npuMiilieHHs. He € ®UTI0M IpUMIILEHHS], CHIEIaIbHO MPU3HAYEH] JJIsl yTPUMaHHS
oci0, mpaBa SAKUX OOMEXeHI 3a 3akOoHOM. Ilig 1HIIMUM BOJIOJIHHSAM OCOOHU
PO3YMIIOTBCSI TPAHCIIOPTHUM 3aci0, 3eMeNbHA AUISTHKA, Tapaxk, 1HII OyAiBIl 4H
NpUMILIEHHS! TOOYTOBOTO, CIyK00BOT0, FOCIOIapCHKOr0, BAPOOHUYOTO Ta 1HIIOTO
MPU3HAYEHHSI TOIO, SIKI 3HAXOAAThCS y BOOMIHHI ocoOu.[1]. ToOTo, sixk Gaunmo,
MpaBO Ha HEJOTOPKAHICTh XHUTJA Ta 1HIIOTO BOJIOJIHHS OCOOM TapaHTY€eThCS HE
TUIbKM BJIACHHUKaM, a ¥ (aKTUYHUM BOJOJAUIBISM MaiiHa, MEpPelaHoro iM Ha

HiI[CTaBaX, BCTAaHOBJICHHX 3aKOHOM.
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[IpaBo Ha TaEMHUIIO JTUCTYBAHHS TAKOXK € KOHCTUTYIIHHUM MTPABOM JIFOJJUHU
i rpomangauHa. Tak, cT. 31 Konctutyiii Ykpainu BcTaHOBIIEHA rapaHTisl TAEMHUIII
JUCTYBaHHS, Tele()OHHUX PO3MOB, TejerpadHoi Ta I1HIIOI KOpeclmoHJeHIii. 3a
aHAJIOTIEI0 3 MPaBOM Ha HEJOTOPKAHICTh KUTJIA, BUHATKH 3 IPaBa Ha TAEMHUIIO
JUCTYBaHHS MOXYTh OyTH BCTAHOBJIEHI TUIBKH CyJIOM Yy BUIAAKaX, NependadyeHux
3aKOHOM, 3 METOI 3amoOIrTH 3J0YMHOBI YW 3'ACyBaTH ICTHHY IIJ 4Yac
pO3CIiyBaHHS KPUMIHAJIBHOI CHOpPaBH, SAKIIO I1HIIMMHU CHOCO0AMH OJAEpKATH
iHpopMallito HeMOXIUBO [6]. BuilyuyeHHs TEXHIUHMX MPUCTPOIB, SK 3a3HAYAE
I. C. [lepenunuiisi, He Hala€ MpaBa MPaBOOXOPOHHUM OpraHam Ha Oe3IepenIKoHUM
JOCTYIl IO IPHUBATHOrO JHUCTYBaHHS ocoOu Oe3 BIAMOBIIAHOTO PIIIEHHS Cyay, L0
MOXEMO CIIOCTEpIraTd B JOKTPUHI KPUMIHAJIBHOTO MPOLIECYabHOIO MpaBa Ta B
CYJOBIM TpakTHIll 3apyOixkHUX Kpaid [8, c. 74]. ABTOp HaBOJAUTH MO3UIIIIO, IO
TEKCTOBI 1 TOJIOCOBI MOBIAOMIICHHS, U(PPOBI 300pakeHH, sIKI MEpeaaroThCs 3a
JIOTIOMOTOI0 MeceHJKepiB, Hampukian, Skype, IMessage, WhatsApp, Viber,
Telegram, Signal, Takoxx € O00’€KTOM 3aXHCTy, OCKUIbKM 1H(pOpMalis, sKa
NepeaeThcsl 3a JTONOMOIOK 3raJaHuX BHUIIE JOJATKIB, 3aXHIIEHA HACKpPI3HUM
mudpyBanaaM [8, ¢. 74]. Takox MIAKPIMIIIOE TyMKY Mpo Te, 1o 1HdopMallis, sika
mepenaHa 3a  JONMOMOIOI0  MECEH/DKEPIB, MiANazae Ml  BU3HAYCHHS
«kopecnonaeHmii» y cr.31 Koncrutyuii Ykpainu e nonoxxenns Ilomituku
KOH(MIICHIIIMHOCTI 3TrajaHux MeceHKkepiB [9, c¢. 25]. Hampuxknan, 3rigHo 3
MOJIOKEHHSIMU ~ TMOJITUKH KOH(DiAEHLIIHOCTI Jonatky «Viber» MOKIUBICTb
nepeaadl iHpopmMallii Mpo JUCTYBAHHS OCI0 BCTAHOBJIEHA Y BUUEPITHOMY IEPEITIKY
mijictaB: 1) 3riIHO 13 HOpMaMU 3aKOHY a00 y pa3si 3[1MCHEHHS CyJ0BOTO IPOIIECY
MPOTH KOMIAaHIi; 2) miJ yac BUKOHAHHS MIAMUCAHUX YroJ (3 METOI0 3aXHCTY CBOEI
BJIACHOCTI Ta JOTPUMAHHS CBOiX MpaB); 3) HAABHICTb KpaillHLO1 MOTpeOH, 3 METOIO
3a0e3MeueHHs] O€3MeKn KOPUCTYBadiB, IPOMAJCHKOCTI UM CIIyXKOU MECEHIKepa
[9, c. 25]. ToOTO came 111 0COOJIMBOCTI TUCTYBAHHS B MECEHXKEPAX AAOTh M1JCTABU

BBaXXaTu OCO6aM, 10 KOPHUCTYIOYNCHh IAHUMHU JOJATKAMU, 1XHE I[IpaBO HA TAEMHHUIIIO
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JTUCTyBaHHS Oyjie 3a0e3rnedeHo 3 OOKy IHIIUX 0Ci0, a TaKoXK OpraHiB JIepaBHOL
BJIA]IH.

Ille ogHuM mpaBOM JIIOJMHU 1 TPOMAJIIHUHA, 1110 € CKJIAJIOBOIO MpaBa Ha
HEJOTOPKAHICTh OCOOMCTOTO 1 CIMEHHOrO JKUTTA, € MPAaBO Ha MOBary 0 4YeCTI 1
TIAHOCTI JroauHU. Tak, 1€ TakoX € KOHCTUTYUIMHUM WIpaBOM JIOJIUHH 1
IrPOMAJISTHUHA, OCKIIBKHU BIAMOBIAHO 110 cT. 28 KoHcTuTymii YkpaiHu KoxXeH Mae
MpaBO Ha MoOBary A0 HOro rigHocTi [6]. Cxoxe MOoJIoXKEHHS 3HaXoaumo y cT. 11
KIIK, sika mporosoiiye 3arajibHy 3a00pOHY MiJ] YaC KPUMIHAJIBHOTO MPOBAKEHHS
MiIaBaTH 0co0y KaTyBaHHIO, >KOPCTOKOMY, HEIIOJICbKOMY a00 TakoMmy, IO
MPUHIKYE 11 TIAHICTh, TMOBO/IKEHHIO YU TIOKapaHHIO, BJAaBaTHUCS N0 MOTPO3
3aCTOCYBaHHSI TaKOr'0 IMOBOJKEHHS, YTPUMYBATU 0CO0Y y MPUHU3IUBUX YMOBaX,
NPUMYIIYBaTU 10 J1d, 10 IPUHMKYIOTH 11 T1AHICTH [1]. TyT BapTO B1A3HAYUTH, 110
TaKl MOHATTS SIK YeCTh 1 TIHICTb OCOOU PErIAMEHTYIOThCS SIK MOpPaJIbHUMH, TaK 1
MPaBOBUMHU HOpMaMH, a TOMYy HE MOXKHA HAJaTH BUYEPHHUN MEpertiK AiH, sKi
OyIlyTh BBaXKATHCS BTPYUYaHHSIM Yy IIpaBO Ha IMOBAry Ji0 4ecTi 1 T1AHOCTI 0COOH 1
MOBHICTIO BPETYJIIOBATHU 1€ MUTaHHA y TpaBoBoMy ko [ 10, c. 18]. He3Baxkarouu Ha
1€, MO’KHA BU3HAYUTHU KPUTEPIi LIOTO BTPYUYAHHS, IO JOCUTHh I'PYHTOBAHO 3pOOUB
€CIJI, mo Oyae po3risiHyTO B HACTYITHOMY PO3ILIi.

Takox y HayKOBIH JIiTepaTypi, OKPIM 3rajjaHol BUIIE TpiaJau, MOKHA 3HAUTH
1HIII1 TIpaBa, sIKi OJIM3bKO MOB’s3aH1 3 TPAaBOM Ha HEBTPYYAHHS B 0COOUCTE 1 ciMeliHe
KUTTA. 30KpeMa, IpaBo Ha CBOOOY Ta OCOOUCTY HEJOTOPKAHICTh € OJIM3BKUM 0
MpaBa Ha HEJOTOPKAHICTb OCOOMCTOrO ciMeHHOro xutTa. Lle mpaBoM Takox €
KOHCTUTYIIHHUM, OCKUIbKU cT.29 KoncTutyiii YkpaiHu mnporosoirye MpaBo
KOKHOT'0 Ha 0COOUCTY CBOOO Yy Ta OCOOMCTY HEIOTOPKAHICTh, & TAKOXK 3a00pOHY Ha
aperlt abo TPUMAaHHS I1J1 BapTOIO 1HAKIIE SIK 32 BMOTUBOBAHUM DIIICHHSIM CYAy 1
Ha TiJICTaBaX Ta B MOPAJIKY, BCTAHOBJIEHUX 3akoHOM [6]. BapTo 3a3HauuTu, 110
3rifiHo 3 4. 5 c1. 12 KIIK VYkpainu 3aTpumanHs ocoOu, B3ATTS ii miJ BapTy ado
oOMeXXeHHsT B TpaBl Ha BUIbHE TMEpecyBaHHsA B IHINUWKA CHOCIO miJ yac

KpPUMIHAJBLHOTO TPOBAPKEHHS, 3JIIIICHEHE 3a BIJCYTHOCTI miAcTaB abo 3



13

nopyueHHsM nopsanky, nepenbadeHomy KIIK VYkpainu, Tarse 3a coboro
BIJIIOBIJIAJIbHICTh, YCTAHOBJIEHY 3aKOHOM, TOOTO 3a HENpPAaBOMIPHE BTPYYaHHS Y
MpaBO Ha OCOOMCTY HEJOTOPKAHICTh IependadyeHa, 30KpeMa, 1 KpHUMiHaJIbHa
BiAMOBIAaNBHICTh, 1m0 nependadeHa ct. 371 KK Vkpainu [11]. Takox Bmy4HO
Bu3Havae B. 1. MipkoBelib, 1110 TOHATTS 0COOMCTOI HEAOTOPKAHOCTI BKIIOUYAE Y ceOe
TaKl MpaBa JIIOJUHU, K MPABO HA 1l TIIECHY, CTATEBY 1 IICUXOJIOTTYHY 3aXUIIEHICTh
BiJ1 Oy/Ib-SIKOTO HEMPABOMIPHOTO MOCSTaHHSA Ha ii CBOOOAY, KUTTS, 3/I0POB’sl, UECTh
1 TIOHICTh, 30KpeMa MpaBO HE OyTH CBAaBUIBHO MO30aBJIEHHM BOJ1 y LIJIOMY WU
IUIIXOM HE3aKOHHOI'O 3aTpUMaHHS 4YM apeliTy 30KpeMa; IpaBO Ha OCOOHUCTY
0e3MeKy JI0IUHU, IO MOJISITaE B HEJOMYIIEHH], TPUITMHEHH] Ta KapaHOCT1 MOCATaHb
3 OOKy IHIIMX YIEHIB CYCHUIbCTBA a0 MOCagOBUX OCIO Jep:KaBU Ha >KUTTS,
3I0pOB’Sl, TUIECHY  HEIOTOPKaHHICTh 1 cTareBy cBoboxy  ((izuuHa
HEJIOTOPKAHHICTh);  4Y€CThb, TIAHICTb, MOpaJdbHy  CBOOOMYy  (MOpajbHa
HEJOTOPKAHHICTH); IPaBO Ha NICUXIYHY HEAOTOPKAHHICTh; IPAaBO HA 1HAWBIIyalbHY
CBOOOJY JIIOAWHM, 110 BUPAKAETHCA B HAJaHIA i MOMKIMBOCTI MAaTH Y CBOEMY
po3nopsiHKeHH1 cebe, PO3MOPSKATUCS CBOIM BIIBHHUM YacoM, BIIBHO OOMpaTH
CBO€i Micle mepeOyBaHHSI Ta MPOKUBAHHS, MPaBO Ha BIJICYTHICTb HE3aKOHHOIO
HarjIsiy Ta OXOpoHU (IHIMBIAyallbHa HENOTOpKaHHICTh) [12]. Ha Hamy mymky,
paBo Ha CBOOOAY Ta 0COOUCTY HEAOTOPKAHICTh € CKJIaJJOBOK YACTHHOIO MPAaBO HA
HEJOTOPKAHICTb OCOOMCTOTO 1 CIMEMHOrO0 MHUTTS, OCKUIBKM 3a BIJCYTHOCTI
3a0€3IeueHHsI MpaBa Ha OCOOMCTY HEJAOTOPKAHICTh BAXKO YSIBUTH, 11O MPaBO Ha
HEJIOTOPKAHICTh OCOOMCTOTO KUTTS MOKE BBaXKaTUCS €()EKTUBHO 3a0€3MEUCHHM.
Takos cimij 3ragaty, e oJgHe MPaBo, SKe CIpsIMOBaHE Ha peasi3alliio 3acaau
HEBTPYYaHHS B OCOOMCTE 1 CIMEWHE KHUTTS OCOOM— TMpaBO BBaXKaTUCSA
HEBUHYBATUM, JOKH BUHY OCOOM He OyJie JI0BEICHO Yy MOPSAKY, MepeadoaueHoMy
3aKOHOM 1 BCTAHOBJIEHO OOBUHYBaJIbHUM BUPOKOM CY/y, III0 HAOpaB 3aKOHHOT CHIIH
[13, c. 9]. Takox 3rigHo 3 4.2 cT. 17 KIIK VYkpainum HiIXTO HE 3000B’s3aHUM
JOBOJIUTHU CBOXO HEBUHYBATICTh Y BUMHEHH]1 KpUMIHAJILHOTO IPAaBONIOPYIIEHHS 1 Ma€

OyTH BUIIPABIAHUM, SIKIIIO CTOPOHA OOBMHYBAUCHHS HE JIOBEJIC€ BUHYBATICTh OCOOU
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no3a po3yMHuM cyMHiBoM [l]. Tak, He MoOxHa cKazaTv, 0[O0 MPE3yMIIs
HEBUHYBATOCTI HE MOXXHA CKa3aTH, 110 MPE3yMIII[isi HEBUHYBATOCTI € BUKIIOYHO
CKJIaJIOBOIO YACTUHOIO MpaBa Ha HEJOTOPKAHICTh OCOOMCTOrO 1 CIMEHHOIO JKUTTS,
ane 0e3 Hel BaXXKKO YSIBUTH MEXaHI3M peali3allii Ha MPaKTHIll 3arajJbHoil 3acajii Ha
HEBTpPYYaHHS B ocoOuCTe 1 cimelHe )utTs, nependauenoi KIIK Ykpainu. .

[ToHATTS 0COOMCTOrO 1 CIMEHHOTO JKUTTS OCOOM I'PYHTOBHO BPETYJbOBAHO
MDKHApOJHUMH JJOKYMEHTaMu, a Takox npaktukoro €CIIJIL. Tak, ct. 8 KonBeniii
rapaHTye KOXKHOMY MPaBO Ha MOBAry J0 MPUBATHOIO 1 CIMEHHOIO XKHUTTA, a TaKOX
BCTAHOBJIIOE 3a00pOHY BTpyYaHHS Yy 3AIMCHEHHS IbOrO TpaBa, 3a BHUHSITKOM
BUMAJKIB, KOJIM BTPYYAaHHS 3M1MCHIOETHCS 3T1JTHO 13 3aKOHOM 1 € HEOOXITHUM Y
JIEMOKPAaTUYHOMY CYCIIUJIBCTBI B IHTEpecaxX HaI[lOHAJIBHOI Ta TPOMAJICbKO1 Oe3MeKH
Yl E€KOHOMIYHOTrO J00poOyTy KpaiHu, Jyisi 3amnoO0iraHHs 3aBOPYIICHHSIM YU
3JI0YMHAM, IS 3aXUCTY 3J0POB’sl UM MOpasli ad0 I 3aXKUCTY MpaB 1 CBOOO/ 1HIIINX
oci6 [14]. Cxoxe, ane HE 1IEHTUYHE, MOJIOKEHHS 3yCTPIYa€MO B TEKCTI 3araibHOi
nexnapanii npas moauHd Bix 10 rpynns 1948 poky, cT. 12 sSK0i BCTaHOBIIOE
3a00pOHY BTpy4YaHHsI O€3MiJCTABHOTO BTPYYaHHS OCOOMCTE 1 CIMEWHE >XUTTH,
0€3M1CTaBHOIO TMOCSTaHHS HAa HEJOTOPKAHHICTh HOro KUTJA, TalHy MWOro
KOpEeCIMOoH/JIeHIi1 a0o Ha #oro dyecth 1 penytamito [15]. Takox anamoriune
MOJIOKEHHS 3HaXOAuMO B MDKHApOJHOMY MaKTi MPO T'POMAJSHCHKI 1 MOJITUYHI
npaBa, sikuil ¢pakTuyHo ayomtoe cr. 12 Jlexnapanii [16]. Moxxna nobauutu, 110 3
[UX OCHOBHHMX MIXHApOJHUX akTiB TUIbkM KOHBEHIIISI BCTaHOBIIOE KpHUTEPIi
BUIIAJIKIB, KOJIM BTPYYaHHS y IPaBO HA HETOTOPKAHICTH OCOOMCTOrO 1 CIMEMHOIO
KUTTS MOKE OyTH OOMEXKEHE.

VY MKHapoAHUX TOKYMEHTaX, 3HOBY X TakH, 3yCTPIYA€EMO BHUILE3TAIAHY
Tplagy TMpaB, sSKa MOXE BBaXaTUCS CKIJIAJOBOIO IpaBa HAa HEJIOTOPKAHICTh
0COOMCTOroO 1 CIMEHHOTO JKUTTH, aJie caMe ITOHATTS «OCOOHCTOro» 1 «CIMEHHOT0»
KUTTS Ta HOT0 €JIEMEHTIB y OLIbII MPOAHAII30BAHOMY BUIJISI/II MOKHA 3HANTH caMe
y npaktuui €CIIJI, sxa, Ha HanLy QyMKy, Y L1l cepi € Habarato OuIbII 00’ €MHOIO

Ta IPYHTOBHOK, HI)K MPAKTHKa BHIIMX CyAOBHUX I1HcTaHUli Yxkpainu. €CII
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PO3pOOUB MEBHI MEX1 MPUBATHOTO KUTTS 3 METOIO 3acTOCyBaHHs cT. 8 KoHBeHIlii.
Tak, €CIIJI 3a3Hayae, 10 MOHATTS MPUBATHOTO KUTTS CTOCYETHCS HE TUIbKU
MEBHOTO «BHYTPIIIHBOT0» KOJa OCOOM, CTBOPIOIOYHU SIK€, JIIOAMHA BUKIIIOYAE
3oBHIIHIN cBiT. HaTomicte €ECIUI miaTprMy€e KOHILIENITIF0 TaK 3BAHOTO MPUBATHOTO
COLIIAJIBHOTO JKUTTA, SIKE 3ycTpiyaemMo y cmopasl bapOynecky mnporu PymyHii,
3a3Havaryy, 110 MPaBO Ha MOBAry J0 MPUBATHOIO KUTTS OXOIUTIOE TAKOXK MPAaBO
0CcO0OM Ha BCTAHOBJIIOBATH Ta PO3BUBATH COLIAJIbHI CTOCYHKH 13 30BHILIHIM CBITOM,
T00TO (hakTMyHO 3 1HIIUMH JoabMu ([omatok A). €CIIJI 3a3nauae, mo cT. 8
rapanTye KOXHIH 0co0l, OKpIM 3aXHCTy Tak 3BAHOTO BHYTPIIIHBOTO KOJIA JKUTTA,
TaKOX TpPaBO Ha OCOOWMCTHH PO3BUTOK, TapaHTIEI SKOTO KOHIIEMIS OCOOHMCTOl
aBTOHOMII («personal autonomy») monunu [17, c. 21].

He moxy He nmorogutucs 3 uiero nosuiiiero €CILI, ockinbku, 6€3CyMHIBHO,
IUISL TOTO, 11100 MpaBO HA OCOOMCTHI PO3BUTOK, SIKE, HA HALITY AYMKY, € BIIMIHHUM
BiJI TpaBa Ha OCOOUCTY HEJOTOPKAHICTh, OYJIO peaaizoBaHe Ha MPAKTHUIIl, HEOOX1THO
OKPECIUTHU MEXK1 TaK 3BaHOTO «3ITKHEHHS» 0COOU 31 30BHIIIHIM CBITOM. 3Ta/laEMO
xoua 0 ApicToTens, IKUN 3a3HayaB, 110 JIIOJMHA 1€ COIllajbHE CTBOPIHHSA, a TOMY
BAKKO YSIBUTH PO3BUTOK OCOOMCTI 032 MEKAMM CYCILJIBCTBA Ta KOMYHIKAIll 3
iHmuMu moaeMu [18]. Tak, € meBHI OOMEXKEHHSI Ha MOIIUPEHHS I[bOTO MpaBa Ha
B3a€EMOBIIHOCMHM MiX mroapMu. Y crpasi EBepc mpotu Himewunnu €CILI
3a3Ha4YMB, IO CT. 8 HE rapaHTy€E MpaBa HAa BCTAHOBJIEHHS Ta PO3BUTOK CTOCYHKIB 3
KOHKPETHOIO 0C00010, 1110 BUSABISAETHCS A0BOJI JoriunuM [17, c. 21] (Jonatok b).

SKio 3 BHYTPINIHIM KOJOM OCOOUCTOTO XHUTTA OCOOM MpUOIU3HO BCE
3pO3yMUIO, TO I[IKABUM € MUTAHHS, 110 CaM€ BXOJWUTH JO TMOHSTTS OCOOHMCTOL
aproHoMii. €CIIJI 3a3nadae, Mo KOMIOHEHTAaMH OCOOMCTOI aBTOHOMII OCOOH €:
MPI3BUIIE OCOOU; CEKCyalbHUU CIIOCIO KUTTS JIIOJUHU, OJAT JIIOAUHU; MEIUYHE
JIKyBaHHS  JIIOJUHU; CEKCyallbHa  HEJOTOPKAHHICTh  JIIOJWHHU;  (I3MYHA
HEJIOTOPKAHHICTh JIOJIMHU; TICUXOJIOTIYHA HEJIOTOPKAHHICTh JIIOJAWHU; MOpajbHa
HEIOTOPKaHHICTh JMtoauHu [19, ¢. 9]. OcobnMBO 1IKaBUMH € OCTaHHI TPU KaTeropii.

€CIUI y cnpaBi MimiueBuy npotu YopHoropii 3a3Hauae, mo cT. 8§ KonBeHIii
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MOKJIaJa€ Ha JiepKaBy MO3UTUBHUM OOOB’SI30K 3a0€3MEYUTH CBOIM I'poMajsiHaM
e(heKTUBHY peaiizallito mpaBa Ha MoBary /10 (pi3M4HOi, ICUXOJIOTTYHOI Ta MOPAIIbHOI
HemoTopkaHHOCTI [17, ¢. 26]. YV cmpasi borra npotu Itanii €CIUI 3a3nauus, 1o
MICUXIYHE 3JI0pPOB’Sl OCOOM TaKOXX BapTO PO3MISAATH SIK BaXJIUBY YaCTUHY
MPUBATHOTO KUTTS OCOOM, SIKa € €JIIEMEHTOM MOpPalbHOI HEIOTOPKAHHOCTI.
30epekeHHST TCUXIYHOI CTaOUIBHOCTI € B KOHTEKCTI CT. 8 HEOAMIHHOIO
nepeayMoBoio e(peKTUBHOI pealizallli mpaBa Ha MoBary /10 MPUBATHOTO KUTTA [17,
c. 34]. Hanpuknan, y cnpaBi Axkmani Ta idmni npotu benwrii €CIJI 3a3Ha4yuB, 1110
MEJIMYHE JIIKYBaHHS YU 00CTEXEHHs 0e3 3roau ocoOu, 6€3CyMHIBHO, M/NAIA€ i/
III0 CT. 8 HE3AJEKHO B1Jl CTYNEHIO BTPYYaHHsS B IPHUBATHE KUTTS 0coOM (iHILE
MUTAaHHS — 1€ MPABOMIPHICTh TAaKOro BTPy4YaHHS, ke OyJe pO3[VISTHyTE B
HacTynHoMy po3zauni) [17, c. 29].

Jnst Toro, mo0 3’sCyBaTH MOHATTS «CIMEMHOT0» XKUTTA, NOTPIOHO MOYATH 3
MOHATTS CIM’1 sIK Takoi. BapTo 3a3HaunTH, M0 MOHATTS «ciM’i» y npaktuii €CILI
€ TyXe OJM3BKUM [0 MOHATTA «CiM’1» B Hal[lOHAJIBHOMY 3aKOHOAABCTBI. Tak, y
crpasi [Tapanizo Ta Kamnanemni npotu Itanii €CILI 3a3nauae, o 11 3’ acyBaHHs
NUTaHHSA, Y4 ICHY€ CIM’S B TOMY YM IHIIOMY BHUIAAKYy, IEPUIUM KPUTEPIEM €
HasBHICTh TICHUX OcoOucTuX 3B’s3kiB [17, ¢. 65]. Ha Maio nymKy, came CIUIbHE
MPOKUBAHHS, € BU3HAYAIBHUM, OCKUIBKM HE MOHA BUMIPIOBaTH CIMEIHE KUTTSA
BUKJIIOUHO KaTEropi€l0 TPUBAIOCTI TAaKUX CTOCYHKIB a00 HasIBHICTIO JITEH,
OCKUIIbKH, SIK TOKa3y€ CTATUCTHKA, Y CYYaCHUX YMOBaX BiK IJIAaHYBaHHs AITEH cepent
nap 3HaYyHO BUPIC, BXKE HE KaXydd MPO MOMyJspu3alito Tedii «danadpi». Ane
€JIEMEHTOM CIMEMHMX 3B’513KiB, Ha sikui Cy/] MOBUHEH 3BEPTATH yBary Iepiil 3a Bce,
Ha Hally AYMKY, € BEIAEHHS CIUIbHOro noOyTy. Taka mo3uuis HEOJHOPa30BO
BHCJIOBIIOBanacs BepxoBHum CynoM y TOpakTHili, 0 CTOCYEThCS (PAKTUUHUX
nutroOHUX BiiHOCKH. Tak, y cipasi 25.12.2013 poky Ne6-1351c13 BepxoBuuii Cyn
3a3Hayae, 110 TUIBKM (DAKT CHUIBHOTO MPOXUBaHHSA 0€3 yCTaHOBJIECHHS (DaKTy

BEJICHHS CIUIBHOIO TOCHOJAPCTBA, MOOYTYy Ta OIJKETy HE € IMIJICTaBOK s
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BU3HAHHS TAaKUX  BIAHOCHH  (AKTHYHUMHM  [UIIOOHUMH  BITHOCHMHH 1
po3noBcroxeHHs Ha HuX CK Ykpainu [20].

Hns npuknany, y copaBi Mopertri Tta benenerti mpotru Itamii €CILI
3a3HAYUB, 1110 O10JIOT1YHI 3B’SI3KU HE € BU3HAYAIILHUM KPUTEPIEM, a TOMY 110 chepu
CIMEHHOT0 JKUTTS TaK0X MO>KHA BITHECTH (PaKTHUUHI ITUTIOOH1 BITHOCHHH, TaK camo,
K 1 CTOCYHKHM MIX NPUHOMHUMH OaThbKaMmH, SIKi HaBiTh TUMYAaCOBO BUXOBYIOTH
nutuny [17, c. 65].

Otxe, miaOUBaKOUM MIJCYMKH, MOXKHA 3a3HAYUTH, 110 OCOOUCTE 1 CiMeliHe
KUTTSA 0COOM € CKIAJOBUMHU MOHSTTS «IIPUBATHOTO» KUTT. OCHOBHA PI3HUIIS MIXK
OCOOMCTHUM 1 CIMEWHHUM KUTTSAM IOJSATa€ B TOMY, IO OCOOUCTE JKUTTSA CTOCYETHCS
TUIbKK Oe3MocepeHb0 1HAMBIAA, Y TOM 4Yac SIK CIMEHHE J>XUTTS CTOCYEThCA
JEKUIBKOX 0C10, sIKi TOB’si3aH1 CIMeTHUMHU cTOCyHKaMu. [[paBo Ha HETOTOPKAHICTh
0COOUCTOr0 1 CIMEHHOTO KUTTS TICHO TMOB’s3aHE 3 MpaBaMu Ha HEJOTOPKAHICTH
KUTJA, HA TAEMHHUITIO TUCTYBAHHS, a TAKOXK IMPABOM Ha MOBAry J0 4ecTi 1 T1IHOCTI,
Ha 0COOMCTY HEJOTOPKAHICTh Ta MPEe3yMIILI€I0 HEBUHYBaTOCTI. Ha Hamry gymKy, 11
MpaBa HE MOKHA PO3IJISIIATH TIIBKU SK €JIEMEHTH IpaBa Ha HEJOTOPKAHICTh
0COOUCTOr0 1 CIMEHHOI0 >KUTTS, HATOMICTh iX BapTO PO3IIISLAATH SIK TapaHTii
edexTuBHOI peainizalii 11poro npasa. [1{og0 TIIyMadeHHS MOHATH «IIPUBATHOTOY 1
«cimerinoro» xutts €CILI, To npuBaTHE XUTTS 0COOM HE MOXKE OOMEKyBaTHUCS
TUIbKH, TaK 3BaHUM, «BHYTPIIIHIM» KOJOM, OCKUIBKM KOXXHA 0c00a y KOHTEKCTI
ct. 8 KonBeHiiii Mae mpaBo Ha BUIBHUM PO3BUTOK OCOOMCTOCTI, peasi3allito sIKOro
HaBpsII Y4 MOKHA YSBUTH 11032 30BHIMIHIM CBITOM. TakoX I[IKaBOIO € KOHIIEHIIS
MIPUBATHOTO COLIAJIBHOTO XKUTTS, TOOTO MpaBa 0COOU Ha BCTAHOBJICHHSI T4 PO3BUTOK
CTOCYHKIB 3 1HIIUMHU JoabMu. 1[040 CIMEHHOTO KUTTA BApTO 3a3HAYUTH, IO
OCHOBHUM KPUTEPIEM BIJHECEHHS TUX UM IHIIUX CTOCYHKIB JI0 CIMEHHOIO KUTTS 1€
HasBHICTh TICHHX ocoOucTux 3B’s13ku. €CILJI BU3Hauae kpuTepii HAIBHOCTI TaKUX
3B’SI3KIB, HAIPUKIIAJ, CIJIbHE MPOKUBAHHS, HAsBHICTH niTed Tomo. Ha nHamry
IYMKY, OCHOBHUM KPHUTEPIEM HASIBHOCTI CIMEHHOTO UTTSI TOBUHHO OYTH BEJICHHS

CouIbHOrO 1OOYTY (HAmpHKIaA, HAsIBHICTh CIUIBHOIO OIOKETY, BEIEHHS
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CYMICHOIO TOCHOJapCTBa TOIO), L0 HEOJHOPA30BO Yy CBOIX IIOCTAHOBAX
BUCHOBIOBaB Bepxosuuii Cy.

Ha namy nymky, HOHSTTS «OCOOMCTOTO» 1 «CIMEMHOT0» KUTTS € HACTUIbKU
cy0’€KTUBHUMH, 11O iX J€TalbHE BU3HAYEHHS B 3aKOHO/IABCTBI HE Oy/1€ JOULJIBHUM.
HartoMmicTh TiiymMaueHHsI IUX MOHATH caMe y c(pepi KpUMIHAIBHOTO MPOIleCy Hapasi
B HAI[lIOHAJbHIM CyJOBIN MPaKTHUIl HE € JOCUTh IPYHTOBHHUM, & TOMY Il TOHSTTS
noTpeOyIOTh OUIBII JE€TaTbHOTO BUBYEHHS y BCIX CYJIOBUX 1HCTaHLISAX YKpaiHU 3

BpaxyBaHHSM Ha BHIe3a3HadeHo1 npakTuku €CILIL

1.2 TaeMHMUSA MPUBATHOIO KUTTH 0CI0 SIK 00'€EKT MPaBOBOi 0XOPOHHU B
KPHUMiHAJIbHOMY IPOBA/I’KCHHI Ta 1 eJIeMeHTH.

Po3rnsiHyBIIM TOHSATTS NPUBATHOTO KUTTA OCOOM Yy KPUMIHAIBHOMY
MPOBAPKEHHI MOXXHA 3 BIIEBHEHICTIO BH3HAUMTH, III0 HEBIA €EMHOIO Ta
HaWrOJIOBHIIIOK CKJIAJIOBOI0 Y KPUMIHAIBHOMY IMPOBAKEHHS € CaMe Ta€EMHULIS
MIPUBATHOTO JKUTTA Ta ii 3a0e3meueHHs. 3aKOHOJIaBCTBO HE MICTHUTh BHU3HAYCHHS
Ta€EMHUI[l TMPUBATHOTO JKHUTTS, aje 3 aHalli3y KPUMIHAJIBLHOIO MPOILECYaTbHOTO
3aKOHOJABCTBA, a TAKOXK 1HIIUX HOPMATHUBHO-IIPABOBHUX aKTiB, MOKHA BU3HAUMTH,
10 MOHSITTS TAEMHHUII1 € IIUPOKO 3aCTOCOBYBAHUM Yy BITUU3HSIHOMY 3aKOHOJIaBCTBI.
Tak, BmyyHo Bu3Hauae A.O. XJ0moB, 10 MOCWIAHHS Ta 3a3HAYEHHS TEPMIHY
«TAaEMHUIID HAsBHE B BEJUKIN KIJIBKOCTI HOPMATUBHO-IIPABOBUX aKTIB, HE TIILKHU Y
KpPUMIHAJILHOMY Ta KpUMIHAJIBLHOMY MPOIECYaTbHOMY 3aKOHO/IABCTBI, @ TOMY 3MICT
MOHATTS «TAEMHUIl» MOXHAa BHHECTH 13 CHCTEMHOIO aHalli3y BCIX IHX
HOpMaTUBHO-TpaBoBuUX akTiB [21, c. 90]. Takox BiyuHo 3a3nauae M. B. Ilepmsikos,
0 TAEMHUIISI HE MOXKE BBaXKaTHCS 1HGOPMAIIEI0 TTEBHOTO POAY, SIK BU3HAYAIOTH
MEBHI aBTOPU Y HAyKOBIM JiTepaTypi, PO3TOJIONIEHHSA $KOI MOPYUIYE IPaBo
BJIaCHMKA 11i€i 1H(OpMaIlli, HATOMICTh TAEMHULS 1€ BIJOKPEMJICHUU PEXKUM
icHyBaHHs 1HopMalii, 30kpema mpaBoBuil pexuMm [21, c. 90]. He moxemo He

MOTOJIUTUCS 3 II€I0 JYMKOIO, OCKUJIbKU MPUBATHE KUTTSI 0COOU — 11€ € 1HhOopMaIlis
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a00 CYKYMHICTb MEBHUX BHUJIB 1HQOpMAIIii, BIACHUK SKOT XO0U€ OOMEXHUTU 10 Hel
JOCTYTI, & caMa TAEMHUIIS — 11€ IeBHUN pPexXuM 1H(OopMallii Ipo MpUBATHE KUTTS,
30KpeMa, MPABOBUU PEXKUM, SIKUM OXOpPOHSETbCS BiAnmoBigHUMH HOopMamu KK
VYkpainu, KIIK Ykpainu Ta iHIIuMu HOpMaTUBHO-IIPAaBOBUMH aKTaMU, COIlaIbHUAM
PEXUM TOLIO.

[ixaBy nymky BucnoBitoe H. B. baOuu, Ha 1yMKy SIKO1 TAaEMHUIIEI0O MOXHA
Ha3BaTu TaeMHy iH(}opMaitito [22, c. 11]. Tak, BianoBigHo 10 cT. 8 3akoHy YKpaiHu
«IIpo noctyn 1o my6aigHOI IHPOpMAITii» TAEMHOIO BU3HAETHCS 1HGOPMAITIs, JOCTYII
70 SIKOi OOMEXKY€EThCSI BIAMOBIAHO JO IbOTO 3aKOHY, PO3TOJIONIEHHS SIKOI MOXKE
3aBJaTH MIKOAW 0C001, CYCHIIBCTBY 1 JiepxaBil. TaeMHOIO BU3HAETHCS 1H(pOpMaILIis,
AKa MICTUTh J€p>KaBHY, NpodeciiiHy, OaHKIBCbKY, PO3BIAyBaJbHY Ta€MHHLIIO,
TaEMHHUITIO JOCYIOBOTO PO3CIiIyBaHHs Ta 1HINY Mepea0adyeHy 3aKOHOM TaEMHUIIIO
[23]. Tak, Ha Hamy AYMKYy, Ta€eMHa iH(oOpMallisi TakoX BIIHOCUTHCS 10 chepu
Ta€EMHUI[l TPUBATHOTO >KUTTS, aj€ TAEMHUISI MPUBATHOTO JKUTTS € IMIUPIIUM
MOHATTSM, @ TOMY HE OOMEXYETbCS TIIbKM BU3HAUYEHHSIM TAa€MHOI 1H(opMmarii,
HajaHnuM y 3akoHi Ykpainu «IIpo goctyn no my0sidHoi iHpopmaliiin.

EnemMeHTH TaeMHHUL NPUBATHOTO JKUTTA, SKI Y CYKYIHOCTI CTaHOBJIATH
TAEMHULIIO IPUBATHOT'O )KUTTSI, MO’KHA BIIHAWTH Y BEITUKIN KUIBKOCTI HOPMaTUBHO-
MPAaBOBUX aKTIB BITUU3HSHOTO 3aKOHOJABCTBA. Tak, BiaydHo 3a3Hayae O. B. Tkau,
[0 TAEMHHUIIS MPUBATHOTO >KUTTS BKIIOYA€E Takl BUAM iHPopmarlii: 1) ocoOucrtoi
iHpopmaii ( 3akon Ykpainu «IIpo iHpopmaiiito»); 2) TaemHuIro crnoBii (3akoH
Vkpainu «lIpo cB0oOOIy COBICTI Ta peniriiiHi opranizamii»); 3) YCHUHOBIEHHS
(ynouepinus) (Cimelinuil kojaekc Ykpainu cr. 226-231); 4) Kopecnonnaeniii ta
tenedonHo- tenerpaduux nosinomieHs (LluBiibHUN KoAeke Ykpainu ct. 306); 5)
Cnimuux mii (KpuminanbHUM mpoliecyalibHUM Kojaekc Ykpainu cT. 387); 6)
Horapiansuux it (3akon Ykpainu «IIpo HoTapia» ct. 8); 7) MeaAuuHy TaEMHHUITIO
(OcHoBHU 3aKOHOJaBCTBA Y KpaiHU MPO OXOPOHY 310poB’s B 1992 p. —cr.cT. 39-1;
8) anmBokarchKy TaemHUIIO (3akoH Ykpainu «IIpo aaBokarypy»); 9) GaHKIBCbKY

taeMHUITIO (3akoH Ykpainu «IIpo 0aHku 1 OaHKIBCBbKY JIsTBHICTEY» CT. 60-62); 10)
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1HII1 A11 IOpUCIUKIIHHUX opraHiB [24, c. 238]. Ha Hamy aymKy, Takuii miaxia A0
BU3HAYCHHSI €JIEMEHTIB TAEMHUII IPUBATHOTO KUTTS € JOBOJI1 BIYYHUM, OCKUIBKH
He chig oomexyBaTucsa Tuibku nonoxkeHHs: KK Ykpainu ta KIIK Vkpainu, uepes
Te, 1110 YUHHE KPUMIHAJIbHE Ta KPUMIHAJIbHE MPOIlECyabHE 3aKOHOJABCTBO Hapasi
HE OXOIUIIOE BECh OOCAT TAEMHUII PUBATHOTO KUTTS, @ TOMY 3BEPHEHHS JI0 1HIIINX
HOPMAaTHUBHO-IIPABOBHUX AKTIB € JOIIJIbHUM.

He moxxemo He norogutucs i3 Aymkoro A. O. XjonoBa, sKuii BUZHAYae, 110
He cmig oOmexyBatucs mume cr. 182 KK Vkpainm, sika BCTaHOBIIOE
BIIMOBIJANBHICTD 3a MOPYIIEHHS HEJOTOPKAHHOCTI MPUBATHOTO KUTTSI, OCKUIBKH
3a0€3MeYeHHs] TAEMHHMIIl TPUBATHOTO JKUTTS TOKIAJAETHCS HA IUTMH KOMIUIEKC
MIPABOBUX HOPM, OLIBIIICTD SIKUX PO3MINIEHA y MeXax po3Auty V «3J04MHU TPOTH
BUOOPYMX, TPYJIOBUX Ta IHIIUX OCOOMCTUX MPAB 1 CBOOO JTIOIUHU ¥ TPOMATHUHAY
KK Vkpainu (manpukmnan, ct. 132, 145, 163, 168, 182 KK Vkpainu) [21, c. 91].

[{ixaBUM MUTAHHSM € PO3MEKYBaHHS 0COOUCTOI Ta MPodeCciitHOI TAEMHMIII Ta
gy 3arajoM HeoOximuui Takuii moxia. Tak, I. b. Koponp moninse TaeMHHIO
MPUBATHOTO JKUTTS Ha OCOOUCTY, a00 HEIOBIPEHY, TAEMHUIIO Ta Mpodeciiiny,
JOBIpeHy, TaeMHHII0. J[0 OCOOMCTOI TaeMHHUII aBTOpPKAa BIAHOCUTH TAEMHUIIIO
CIMEMHUX CTOCYHKIB, 1THTUMHHMX BIAHOCHMH Ta ocoOuctux manepiB. lleid Bun
TAEMHHUIII, 32 CJI0BA aBTOPKH, 3axXHIeHUH Buie3raganorw cr. 182 KK Vkpainu. /1o
npodeciiiHoi TaeEMHULI NPHUBATHOTO MKUTTA HAa JYMKY aBTOPKHM HAJIEKUTh
iHopMaris, Ky ocoba MNOBIIOMIISIE TPEACTAaBHUKAM KOHKPETHHUX TMpodeciid,
HaIpUKIIa, JIIKapsM, aiBOKaTaM, HOTapiycam, CBSIIIEHHUKAM JUIsl peaizallii cBoixX
MallHOBMX Ta OCOOHMCTHMX HEMaWHOBUX TIIpaB. Tak, aBTOpKa 3a3HadYae, IO
BITYM3HSHMM 3aKOHOJIABCTBOM TMepeadadeHa OXOpOHa JaJIeKo He BCIX BHJIIB
npodeciiiHoi TaeMHHMIII MPUBATHOTO XKUTTS ocodu, ockuibku B KK VYkpainu He
MICTUTD 3arajbHHUX MOJIOKECHB 00 OXOPOHH Mpodeciiinoi Taemuu [25, ¢. 11].
Ha Hamy nyMmMKy, BiAMexyBaHHS MHpo¢eciiiHOi Ta O0COOHMCTOI TaeEMHULb €
JOIIBHUM, OCKIUJIBKHM OXOpOHA IIUX BHJIB TAEMHUIb 3/1MCHIOETHCS PI3SHUMHU

nonoxxeHHsMu KK Ykpainu. He3Bakaroun Ha 11€, BapTO BII3HAYUTH, 1110 HABPS U
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BHUIAETHCS MOXKJIMBUM OIUCATH Ta MepeadaYnTH BCl BUAN MPodeCiiHUX TAEMHUIID,
3Ba)KalOUM Ha Te, 110 BUJAAETHCS HEMOXKIMBUM Tepe10aueHHsl BCiX BUIIB Mpodeciid,
K1 MOKYTb TOPKATUCS TAEMHUII1 TPUBATHOTO KUTTA. Tax, BIAMOBITHO 10 MPAKTUKH
€CIIJI onHiei 3 BHUMOI «SIKICHOIO» 3aKOHYy € BHUMOIa IIOAO HOPHUAMYHOL
BU3HAYEHOCTI 3aKkoHy. Y crnpaBi «HoikoB npotu Ykpainumy €CILI Bu3Hauus, 1o
BUMOTA «IKOCTI 3aKOHY» CTOCYETBHCS TOTO, 1110 3aKOHOJAABCTBO Ta MOT'O MOJIOKEHHS
NOBUHHI OyTH JOCTaTHbO JOCTYIIHMMM JJI 3arajJlbHOr0 PO3YMIHHS, YITKO
chOpMyIbOBAaHUM 1 MependauyBaHUM Yy CBOEMY 3aCTOCYBAaHHI MJig TrapaHTii
BJICYTHOCTI MOPYILIEHHS TAEMHUIll MPUBATHOTO XUTTS ocodu [26] (Homatok B).
Came TOMy, MU BBaXkaemo, 10 HeMmoxiauBo B oaHiM crtarti KK VYkpainu
nepeadaYnTH 3aXUCT B MOPYILIEHHS TPOQECIHHOI TAEMHUII MPUBATHOTO KUTTS,
gk npornonye 3pooutu 1. b. Kopoas, ockinbku Taka HOpMa He OyJie BIAMOBIIATH
MPUHLUIY TPaBOBOI BH3HAYEHOCTI. HaTOMICTh MNPOMOHYEMO TMOCTYIOBO
nonoBHioBaTU KK Ykpainu, 3BepTatoun yBary Ha CyJOBY MPAKTUKY Y 11l cepi.
Takox BapTO BIJ3HAYWUTH, IO JESAKI BYEHI y HAyKOBIM JjiTeparypi
BI/IMEKOBYIOTh TOHSTTS TAEMHHUIIl MPUBATHOIO >KUTTS Ta TAEMHUIl CIMEHHOIO
#UTTs. Tak, Ha nymky O. B. CocHinoi ct. 182 KK Vkpainu noBuHHa OyTu
BHIKJIaJICHA B HOBI1Y peaKIlii 3 BUKOPUCTAHHSIM aBTOPCHKOTO BU3HAUYCHHS OCOOHMCTO1
Ta ciMeiriHoi TaeMHuI. OcoOucTa TAEMHHUIII, 32 CJIOBAaMU aBTOPKH, 11€ OXOPOHIOBaHA
3aKOHOM 1H(oOpMaliss Npo pi3HI CTOPOHM NPUBATHOTO KUTTA OCOOM, IO
3HaXOJIUTHCS 32 MEXKaMu MyOJIIYHOr0 1HTEPECY Ta sIKy ocoba Oaxkae 30epertu BiA
BijoMa 1HIIUX OCI0, OCKUIBKHM PO3TOJIOIIEHHS Takoi iHdopMarli MoXKe 3aBIaTH
IIKOAM 1HTEpecaM Iii€i ocoOu, ciMeliHa Ta€MHHIIl HATOMICTh BH3HAYAETHCS SK
iH(opMaitis, 1o BigoOpaxae 0cOOIMBO 3HAUYILI CTOPOHH KUTTS CIM’i, Kl oco0a
Oaxxae 30eperTu 3a MekaMM Mi3HaHHS CTOPOHHIX oci0 [27, c. 4]. Ha namy aymKky,
PO3pI3HEHHS MPUBATHOTO XUTTS € JOUUIBHUM, PO L0 HIUIOCS B MONEPEAHBOMY
po3aim, aje MH BBaXaeMo, IO HaJaHI aBTOPKOI BH3HAYCHHS OLIbIIE

XapaKTepU3ylOTh TMOHSITTS OCOOHCTOrO Ta CIMEHHOTO J>KUTTS, HIK MOHSATTA
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taeMHUIll. CaMe TOMY OKpeMe BHUAUICHHS 3 MOHSTTS TAEMHULII IPUBATHOTO KUTTS

TaEMHUII CIMEHHOTO Ta TAEMHHIII OCOOUCTOTO KUTTSI MU BBAXKAEMO HAJIMIPHUM.

1.3 3naveHHs 3aca]] KPUMIHAJIBLHOIO IPOBA/I’KEHHS B 3a0e311e4eHHi 0XOPOHH
TAEMHHLI IPUBATHOT'O KUTTH.

[lepm 3a Bce, jig TOro, 1m0 3’SCYyBaTW 3HAYEHHS 3acaji KPUMIHAILHOTO
MIPOBA/KEHHS B 3a0€3ME€YeHH] OXOPOHU TAEMHMIII MPUBATHOTO KUTTS TpeOa 3rajaTu
MIOHSTTS 3aca]i KpUMIHAJILHOTO MTpoBapkeHHs. Tak, BiryuHo Bu3Haudae JK. B.Y qoBeHko,
10 3acajil € OCHOBHUMM 1/1€MH, Ha OCHOBI SIKMX 3/IIMCHIOETHCS BCE KPUMIHAJIBHE
MPOBA/PKEHHST B YKpaiHi, 3acajii — 1€ MOJO0KEHHS, SIKI MalOTh KEpIBHE Ta 3arajbHe
3HaueHHs. TakoX IIKaBUMHU € BJIACTHUBOCTI 3acaj, skl Bu3HaunmB M. M. MuxeeHko, a
came 3acaau — 1e 1) HalOUTbIN 3arajibHi, BUXIJTHI MOJIOKEHHS, 17€i, SIKi BUKOHYIOTb
dbyHIaMeHTanbHy (QYHKIIO A7 KPUMIHAJIBLHOTO TMPOBAKEHHS, BU3HAYAIOTh HOTO
CHPSIMOBAHICTh; 2) 3acaj i BUPAXKarOTh MaHIBHI B JIep>KaBl MOJITUYHI Ta MPaBOBI 1/1€l,
SIKl, CBOEO0 YEProro, BU3HAYAIOTH 3aBIaHHS 1 CIOCOOM 3MIMCHEHHS KPHUMIHAIBHOTO
CYJIOUYMHCTBA; 3) 3acaJi MarOTh OYTH 3aKpIIUICHI B HOpMax mpasa; 4) 3acaj iy MOBUHHI
e(eKTUBHO peai3yBaTUCs Ha BCIX CTAIIsIX MPoILiecy il 000B’I3KOBO B HOTO LIEHTPAJIbHIM
CTaJlli — CTaJil CyJI0BOTO PO3MIISILY; S5) MOPYIIEHHS Oy b-sIKO1 3acaii KpUMIHAILHOTO
MIPOBA/KEHHSI aBTOMAaTHYHO O3HAYA€ HE3aKOHHICTh PILLIEHHS Y CIpaBi 1, sIK HACIIJIOK,
Horo ckacyBanHs [28, c. 168]. Tak, MOBHICTIO MOTOIKYEMOCS 3 JAHUM BU3HAYEHHSIM
OCHOBHHMX O3HAaK 3acaJi KpUMIHAJILHOTO MPOBA/KEHHS Ta, MIJCYMOBYIOUH, MOXKEMO
3pOoOUTH BUCHOBOK, 1110 BC1 3aCaJl KPUMIHAIBHOTO MPOBA/KEHHS € TAKOXK BIITPAIOThH
BU3HAYAJIbHY POJIb y 3a0€3MeYeHH] OXOPOHU TAEMHHUII TPUBATHOTO KUTTHL.

OcHoBH1 3acamu 3akpituieHi y cr. 7 KIIK VYkpainu, 1o sikux Hanmexartb
BEPXOBEHCTBO IpaBa; 3aKOHHICTh; PIBHICTh MEpe]] 3aKOHOM 1 CyJIOM; IoBara Jio
JOJICHKOI T1THOCTI; 3a0e3MedyeHHs NpaBa Ha CBOOOMY Ta OCOOMCTY HEIOTOPKAHICTH;
HEJIOTOPKAHHICTh JKWTJIA YW IHIIOTO BOJIOJIHHS OCOOW; Ta€MHHWIIS CHUIKYBaHHS,

HEBTPYYaHHSl y TMPHUBATHE >KUTTS; HEOTOPKAHHICTH MpaBa BIIACHOCTI; MPE3yMIIIis
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HEBUHYBATOCTI Ta 3a0€3MEUYEeHHs JOBEJICHOCTI BUHM; CBOOO/A BIJ] CAMOBUKPHUTTS Ta
MPaBO HE CBIAYUTH MPOTH ONMU3BKUX POAUYIB Ta WIEHIB CIM’i; 3a00poHa JBIdi
MIPUTATYBATH JI0 KPUMIHAIBHOI BIITIOBIAATLHOCTI 3@ OJJHE 1 TE€ CaMe MPABOMOPYIIEHHS,
3a0e3MeueHHs MpaBa Ha 3aXUCT; AOCTYI 0 MPaBOCYAJIs Ta 0OOB’SI3KOBICTh CYIOBUX
pillieHb; 3MarajbHICTh CTOPIH Ta CBOOOJA B IMOJAaHHI HUMH CyIy CBOiX JOKa3iB 1y
JIOBEJICHHI TIEPE]] CYI0M X MEPEKOHIUBOCTI; 0€3MOCEPEIHICTh TOCTIIKEHHS TOKA3aHb,
peueit 1 TOKYMEHTIB; 3a0e3eUeHHS [TpaBa Ha OCKAPKEHHS, MPOIECYATbHUX PIIEHb, [
9y Oe3/IsUTbHOCTI; MyONIYHICTD; JUCTIO3UTUBHICTD; TJIACHICTD 1 BIAKPUTICTH CYJOBOTO
NPOBAKEHHS Ta M0ro noBHE (PIKCYBaHHS TEXHIYHUMH 3ac00aMU; PO3YMHICTb CTPOKIB;
MOBA, SIKOIO 3/I1MCHIOETHCS KpUMIHAIbHE TIpoBakeHHs [ 1]. Tak, cepen 3aranbHUX 3acal
3HAXOJUMO CHEIiaJbHy 3acady, sika 0e3MOCepeHbO CTOCYEThCS OXOPOHHM TA€MHMUIIL
MIPUBATHOTO KUTTS, @ CaM€ 3acajia HEBTPYYaHHS Y MIPUBATHE JKUTTS 0coOH, sKiil OyB
npucBsiueHUM MyHKT 1.1. 11i€1 poO0TH, 2 TOMY OUIBII JETaTHLHOTO PO3IIISITY HOTPEOYIOTh
1HIII 3acaid KPUMIHAJIBHOTO MPOBAIKEHHSL.

Tax, Taki 3acajau, sSIK 3aKOHHICTh Ta PIBHOCTI MEpel 3aKOHOM 1 CYJIOM, Ha Hallry
JTYMKY, OCHOBHUMH CKJIaIOBUMHU IIPUHIIMITY BEPXOBEHCTBA NpaBa. BinoBigHo 110 CT. 8
KIIK  Vkpainm  KpuMiHAIbHE ITPOBAKEHHS 3MIMCHIOETBCS 3 JIOACPKAHHSIM
MIPUHIIMITY BEPXOBEHCTBA MpaBa, BIAMOBITHO /0 SKOTO JIIOJIMHA, 1 MpaBa Ta CBOOOAU
BU3HAIOTHCS HAMBUIIMMHU I[IHHOCTSIMM Ta BHU3HAUYAIOTh 3MICT 1 CIPSIMOBaHICTb
nisutbHOCT Aepxkasu [1]. Biayuyno 3aznavarore M. I'y3ena ta O. Hecimko, 1o koxHa
3acajia KpUMIHAIBHOTO MTPOBAPKEHHS Ma€e CBO1 BUHSITKOBI 3MICT Ta 3HAUEHHS, 2 TOMY HE
MO>KHA OJIHI 3aCa]Ti BBAYKATH APYTOPSTHUMHU, a 1HIII — TOJIOBHUMH, OCKUIBKH BC1 3aCau
€ B3a€MOIOB’I3aHUMH MIX c00010. BEpXOBEHCTBO X MpaBa, Ha TyMKY aBTOpIB, 33]1a€
HaANpsSMOK BCIM 1HIIIMM 3acajiaM KPUMIHAIBHOTO MPOBAKEHHS Ta CIYTY€ JUISl KOXKHOT
3acaJ JIO3YHI'OM HaWBUIIOI IIHHOCTI MpaB 1 CBOOOJI YYaCHUKIB KPUMIHAIBHOTO
npoBapkeHHst  [29, c. 233]. Tak, He MOXEMO HE MOTOAWUTHUCS 3 JTyMKOIO aBTOPIB,
MIPUHLIMIT BEPXOBEHCTBA IPaBa JIIMCHO € OCHOBOIIOJIOKHUM Yy 3a0€3MeYeHHI OXOPOHH
TAaEMHUIIl TIPUBATHOTO JKUTTS, OCKUIBKM OJHIET 31 CHenudik KpUMIHAIBHOTO

MIPOBA/KEHHS € Maibke 3aBKIU HEBII €MHE Ta HEBIJBOPOTHE BTPYYaHHS y MpaBa Ta
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cB00O/1a JIFOJIMHHU, & TAKOXK B TAEMHHUIIIO IPUBATHOTO KUTTSI OCOOU, @ TOMY JIOTPUMAaHHS
MIPUHIIMITY BEPXOBEHCTBA MpaBa € HEOOXIHUM 3a/1J1s1 TOTO, 11100 Take BTpy4YaHHs OyJio
3aKOHHUM Ta TUIbKH 3 TIOTPUMAHHSM MPHUHIIUITY HaWBUIIOI IIHHOCTI MpaB Ta CBOOOJ
JIFOJIUHU.

Takox 3HauUHy POJIb B OXOPOHI TAEMHMIII MPUBATHOTO JKUTTS BIJIrpae Taka
3acaja, Sk rmomara Jo JIoAchKoi rigHocTl. Bianosiano ao cr. 11 KIIK Ykpainu mig yac
KPUMIHAJILHOTO TPOBA/KEHHS MOBMHHA OyTH 3a0e3rneueHa MoBara Ji0 JIFOJCHKOI
T1THOCTI, TIpaB 1 CBOOOT KOYKHOT 0COOH, a TAK0K 3a00pOHSIETHCS 111 YaC KPUMIHAITBHOTO
NPOBAHKEHHS MiJIIaBaTH 0CO0Y KaTyBaHHIO, )KOPCTOKOMY, HETIOICBKOMY a00 TakoMy,
0 MPUHKWXKYE 11 TIAHICTh, MOBOKEHHIO YW TOKApaHHIO, BJABAaTUCS JI0 TOTPO3
3aCTOCYBaHHSI TaKOTO IOBODKEHHS, YTPUMYyBaTh OCOOY Yy MPUHU3IMBUX YMOBAX,
MPUMYIIYBaTH 10 MAid, 10 NPUHWXKYIOTH 11 TimHICTh [1]. Bayuno 3a3znauae XK. B.
VY I0BEHKO, 110 YECTh 1 TIHICTE OCOOM Ii€ HAWBAXKIIMBIII €JIEMEHTAMH COIIAIIBHOIO
cTarycy ocoOu. B eTmdyHOMy IUTaHI 4eCTh JIIOJUHU PO3IISIIAEThCA SIK J00pe 1M’s
JIOJIMHU Ta HE3aIUIsIMJICHA PEITyTallis, a T1AHICT - 11€ BUCOKI MOPAJIbHUI SIKOCTI 0COOH,
a TaKOX ToBara Jio IuX sSKocTeit B cob1 camomy [13, c. 4]. Takox BiryuHO 3a3Hauae O.
I1. KyunHchKa, 110 BKa3aHa 3acajia OBark J0 JIOICHKOI TIHOCTI BCTAHOBJIKOE BUMOTY
70 TPaBOOXOPOHHMX Ta IHIIMX OpraHiB, W0 OepyTh ydyacTb y KPHUMIHAILHOMY
CYIOYMHCTBI, HE JOMYyCKaTh [ii, OO0 MOPYUIYIOTh 4YECTb Ta TIJHICTh YYaCHUKIB
KPUMIHAJILHOTO MTPOBAPKEHHSI, a TAKOK, 3 1HILIOTO OOKY, 1151 3acajia MPOroJoNIye MpaBo
KOKHOTO yYaCHHMKa KPUMIHAIBHOTO MPOBA/KEHHS HA 3aXHUCT 3aKOHHUMH CIIOCOOaMHU
CBOIO JIFOJICBKY TI/IHICTb, IIpaBa Ta CBOOOIM, SIKI MOPYLIYIOTHCS MiJ 4Yac 31iCHEHHS
KpuMiHaJibHOTO TipoBajpkeHHs [10, c. 19]. Ha nHamy mymky, moBara 10 JIFOJICHKOT
TJTHOCTI € HaJ[3BUYAHO Ba)KJIMBOIO 3aCajOr0 JUIsl 3a0€3ME€UYEeHHS] OXOPOHU TAaEMHUII
MPUBATHOTO JKUTTS, OCKUIBKM TIPU TMPOBEIACHHI CHiAuuX (PO3LIYKOBUX) [N Ta
HETJIaCHUX CIITYMX (PO3LIYKOBHX) A1 Maike 3aBK/IM € HEBIIBOPOTHIM Ta HEMUHYYHM
€ BTpy4YaHHs Y MIPUBATHE KUTTA 0coOu. Came it TOro, mio0 1ie BTpyYaHHs 3aBaBalio

MIHIMQJIBHOI IIKOAW TMpaBa Ta CBOOOJAM JIIOJIMHU, Y TIPUBAaTHE >KUTTS SIKOI
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BTPYYAIOThCS, BOHO MOBUHHO MPOBOJUTUCS TUIBKHU 3 JTOTPUMAHHIM 3aCajiy MOBAru Ji0
JIFOJICHKOI T1THOCTI.

Takox BaKJIMBOIO 3aCa/IOI0 € HEIOTOPKAHHICTh KUTJIA YU IHIIOTO BOJIOIHHS
ocodbu. Tak, BignoBigHO 70 cT. 13 KIIK Ykpainu He nomycKaeTbesi IPOHUKHEHHS JI0
KUTJIA Y JI0 HILIOTO BOJIOAIHHSA OCOOU, TIPOBEICHHS B HUX OISy UM OOIIYKY 1HAKIIIE
K 32 BMOTHMBOBaHHM CYJOBHM DPIIICHHSIM, KpIM BHUMAJKIB, TepeA0aYeHUX UM
Konexcom [1]. Lla 3acama TakoX € OCHOBOIIOJIOXKHOIO ISl 3a0€3MEeUEHHS OXOPOHHU
TAEMHUIIl TPUBATHOTO KHUTTS, OCKUIBKH JKUTIO YH IHIIE BOJOMIHHI OCOOH €
HEBIJ’€MHUMH CKJIQJIOBUMHU €JIEMEHTAaMH Ta€EMHHIIl TPUBATHOTO KUTTA. BiydHo
3a3Hadae P. 1. Tpakano, mo cdepa mpuBaTHOTO KUTTSA OCOOM OXOILIIOE, 30KpeMa,
TEPUTOPIAIbHY MPUBATHICTH 0COOM. TepuTopialibHa MPUBATHICTH, 32 TyMKOIO aBTOpA,
YCTaHOBJIIOE YMOBH Ta MPaBUJIa BTPYYaHHS B TEPUTOPIAILHUI IPOCTIP OCOOU, TAKUIA SIK
KUTJIO UM 1HIIE BOJIOAIHHS OCOOM. ABTOp BIYYHO BHM3HAuae€, IO TepUTOpiajibHA
MIPUBATHICTh OXOILUTIOE SIK OXOPOHY Ta 3aXHUCT CaMOTr0 KHUTJAa YU 1HIIOrO BOJIOIHHS
0co0U, TaK 1 MPUBATHE KUTTS 0C10, 5IKI B HHOMY MPOKUBatoTh [30, c. 4].

Takok BaXJIMBOIO 3acajiol0 B 3a0€3MEUEHHS] OXOPOHU TAEMHUII MPUBATHOTO
KUTTS € TMpPEe3yMIILis HEBUHYBAaTOCTI Ta 3a0€3ME€YeHHs JOBEIEHOCTI BHHH.
Bignosiguo o ct. 17 KIIK Ykpainu oco06a BBaKaeThbCsl HEBUHYBATOK Y BUMHEHHI
KPUMIHAJBLHOIO MPABOMOPYIIECHHS 1 HE MOXe OyTH TiJjaHa KPUMIHAIbHOMY
MOKApaHHIO, IOKU 1i BUHY HE OyJie JOBEICHO Yy MOPAIKY, MeperdayeHoOMYy UM
Konekcom, 1 BCTaHOBIIEHO OOBUHYBaJbHUM BHPOKOM CYAY, 110 HAOpaB 3aKOHHOI
cuid. TakoX HIXTO HE 3000B’s13aHUI JOBOJUTU CBOIO HEBHHYBATICTh Y BUMHEHHI
KPUMIHAJBLHOTO TPABOIMOPYIICHHS 1 Mae OyTH BHUIpPAaBIAHUM, SIKIIO CTOpPOHA
OOBHMHYBAauY€HHSI HE JIOBEJI€ BUHYBATICTh OCOOM 1032 PO3yMHUM CyMHIiBOM [l1].
Bnyuno 3a3Hauyae B. B. Tormuiid, 1110 nmpe3ymiiiiis HeBUHYBATOCTI BUCTYIIA€ CBOEPITHIUM
KpUTEpIEM JOTPUMAaHHSA Ta peaji3alii mpaB Ta CBO0OOJ OCOOM MpH 3AiMCHEHHI
KPUMIHAJILHOTO MPOBA/KEHHSI, caMe TOMY 1151 3acaja € (yHIaMEHTaIbHOIO 3aCaJl0 Y

THX TIPABOBHUX CHCTEMax, sIKI 3aCHOBaHI Ha IIPUHIIMITI BEPXOBEHCTBA IpaBa [31, c. 63].
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Omxe, sk 6aunMo, 1151 3acajia TICHO MOB’s3aHa 13 3a0€3MEeUEHHSIM OXOPOHH TAEMHUIT
MIPUBATHOTO KUTTHL.

He moxHa He 3rajaTy npo 3acaay TAEMHULI CIIUIKYBaHHS, 5IKa, HA HaIly JTyMKY,
TaKOXX € CKJIaJI0OBOIO 3aCa/ii HEBTPYUYAHHS Y MPUBATHE >KUTTS 0coOu. Tak, BiAMOBIIHO
1o ct. 14 KIIK Ykpainu mij yac KpuMiHaIbHOTO MPOBAHKEHHS KOKHOMY FapaHTy€EThCS
TAEMHHUIIA JIUCTYBAHHSA, TeIEPOHHUX PO3MOB, TesierpadHOi Ta 1HIIOI KOPECTOHACHIIII,
IHIIMX (POPM CHUIKYBaHHS. BTpydaHHsS y TAEMHMIIIO CHUIKYBAHHS MOKJIMBE JIMIIIE HA
MIJICTaBl Cy/JOBOTO DILIEHHS y BHIMajKax, nependoadeHux nmuM Kopekcom, 3 METOrO
BUSIBJICHHSI Ta 3ar00IraHHs TSHKKOMY YU OCOOJIMBO TSXKKOMY 3J710YHMHY, BCTAHOBJICHHS
MOro 0oOCTaBHMH, OCOOHM, SKa BUMHIJIA 3JIOYMH, SKIIO B IHINUH CIOCIO HEMOXKIHNBO
nocsrty uiei metu [ 1]. Cxoxe nonoxeHHs 3ycrpiyaemo y cT. 31 Koncrutynii Ykpainu.
3po3yMiJIo, 110 COUIKYBaHHS, ocooucTe uu mpodeciiiHe, s KOKHOI 0COOU € TOBOI
3HaYHUM €JI€MEHTOM IPHUBATHOTO KUTTS 1 CTAHOBUTH 3HAYHY IIHHICTH I KOXKHOT
moauHu. Tak, abcomoTHO oropKyemMocs 3 TyMkor A.€. CTpekanosa, IKHii 3a3Havae,
0 3acajia TAaEMHUIN CHUIKYBaHHS TMPOTOJIOIIYE HEBI €MHE TMPaBO KOXKHOTO
rpoMajisiHiHa, O€3 BIINOBIJHOIO 3aXHCTY SIKOTO HEMOXIIMBE IOBHOILIIHHE XUTTS B
CYCIIUIbCTBI, @ TOMY 3a3HAu€Hy 3acaay, a TaKOX KOPCTKI Ta YITKO BHU3HAYEHI
HOPMAaTHBHO-TIPABOBUMH aKTaMH YMOBU BTPYYaHHsS B peallizallifo IIi€i 3acaau Ta
KpUMIHAJILHO-IIPABOBY 3a00pOHY MOPYIICHHS I1i€1 3acaiy CIIi PO3IIISIIATH K OJHY 3
HAWTOJIOBHIIIMX TapaHTIii 3a0e3Me4YeHHs] OXOPOHU TAEMHUII MPUBATHOTO >KUTTS BiJ
HEMPaBOMIPHOTO BTPYYaHHS Ta nopyiieHHs [32, ¢. 7].

Takox BapTO 3rajaTh 3acady 3a0e3le4yeHHs IpaBa HAa OCKapKEHHS
MIPOLECYATbHUX PIIlIEHb, Jiil i 6e3aisutbHOCTI. Biryuno 3a3navae XK. B. Y noBenko, 1110
caMme 1 3acaja Ma€ BU3HAYHE 3HAUEHHS JUI BCIX PO3MNIAHYTUX BUUIE 3acai. Tak,
aBTOpKa, 110 11 3acaja, Mo-Ieplle, € BU3HAYAILHOK JJIsl YYACHUKIB KPUMIHAJILHOTO
MPOBA/PKEHHSI B AaCIMEKTl peaji3aiii CBOiX MpPOIECyalbHUX IpaB Ta CBOOOA i
3a0e3MeueHHs] 3aXUCTy BJIACHUX IHTEPECIB Ta, MO-ApYyre, JOMoMarae BUSBUTH Ta
YCYHYTHU MOPYIIEHHS Ta TOMUJIKH, JOMYIIEHI MiJl Yac KPUMIHAIBHOTO MPOBAKEHHS

[13, c. 10]. BigmoBigno no ct. 24 KIIK YkpaiHu K0>KHOMY rapaHTY€ThCsl IIPaBO Ha
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OCKapKeHHs TMPOLECYaIbHUX PILIEHb, A1 YM O€3[IsUTBHOCTI CyIy, CIIIYOro Cyi,
MIPOKYpOpa, CIIAYOr0 B MOPSIKY, nependaueHoMmy KIIK Vkpainu, a Takoxx mpaBo Ha
MIEPErJIsi]] BUPOKY, YXBAIU CyHdy, IO CTOCYEThCS MpPaB, CBOOOJ YU IHTEPECIB 0coOH,
CYJIOM BHILIOTO PIBHA B MOPSIIIKY, nepeadaueHoMy KogekcoM, He3aiexHO BiJl TOTO, YU
Opasia Taka oco0a y4actb y cynoBoMy po3risiai [1]. Takox HIIKOM MOTOJKYEMOCS 3
nymkoro Jl. I. KamuatHoi, sika 3a3Havae, 1110 03HaKOK KPUMIHATBHOTO MPOBAKEHHS €
Te, 1110 BOHO Ma€ MMy OIIYHO-TIPABOBUH XapaKTep, 1[0 BUKJIMKAE HEOOX1THICTh BTPyUaHHS
JIepKaBy B IPUBATHE >KUTTSI OCOOM IS 3aXUCTY 3aKOHHUX TpaB Ta cBOOO HIIKX OCiO,
JIepKaBU Ta CYCIUIbCTBA B IJIOMY. ABTOpPKa BIyYHO 3a3HAya€, 10 TaKe BTPYYaHHS
OPU3BOJUTH IO HACHIJKIB, SIKI MOXYTb BHUXOJUTH 33 MEXI KPUMIHAIBHOTO
NPOBA/DKEHHSI Ta OOMEXKyBaTH IpaBa Ta cBOOOAM 0OCiO, siKi HE OepyTh ydacTl y
KpuMiHasibHOMY TpoBamkeHHi [33, ¢. 181]. Came TOMy MOMXJIMBICTD OCKapKEHHS
MPOLECYATbHUX PIllIEHb, i 4M OE3MISUIbHOCTI € HEOOXITHOK 3acajiolo IS

BCECTOPOHHBOTO 3a0€3MEUEHHS OXOPOHH MPUBATHOTO KUTTS OCOOH.

OTxe, MAOMBaKOYM MiACYMKH, MOKHA 3a3HAYUTH, 1110 OCOOUCTE 1 CIMEHHE KUTTS
0COOU € CKJIQJIOBUMU MOHATTS «IIPUBATHOTO» >KUTTSI. OCHOBHA PI3HULISI MK OCOOUCTUM
1 CIMEHHHMM >XUTTSAM IOJAra€ B TOMY, IO OCOOHMCTE JKUTTS CTOCYETbCA TUIBKU
0e3nocepeIHbO 1HIUB1/IA, Y TOM Yac SIK CIMEMHE JKUTTS CTOCYEThCS IEKUIBKOX 0Ci0, AKi
OB’ s13aH1 CIMEMHUMHU cTOCyHKaMu. [IpaBo Ha HEIOTOPKaHICTh OCOOUCTOrO 1 CIMEMHOTO
KUTTS TICHO TIOB’SI3aHE€ 3 MpaBaMHM Ha HEAOTOPKAHICTh JKUTJIA, HAa TAEMHHLIIO
JUCTYBaHHS, a TaKOXX IPaBOM Ha TOBary JO 4YeCTi 1 TIIHOCTI, Ha OCOOHUCTY
HEIOTOPKAaHICTh Ta MPE3yMITLIEI0 HEBUHYBATOCTl. Ha Hanry 1yMKy, 11l IIpaBa HE MOXHA
PO3TIISIIATH TUIBKU SIK €JIEMEHTH MpaBa Ha HEIOTOPKAHICTh OCOOMCTOrO 1 CIMEMHOTO
KUTTS, HATOMICTb 1X BapTO PO3IJISIATH SIK rapaHTii e)eKTUBHOI peatizaliii IbOro mpasa.
[I{omo TirymaueHHs! IOHATH «IPUBATHOTO» 1 «ciMeitHoroy» sutTs €CILJI, To npuBaTHe

KHUTTS OCOOM HE MOYKE OOMEXYBaTHCS TUIbKH, TaK 3BAHUM, «BHYTPIIIHIM» KOJIOM,
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OCKUTbKU KOKHA 0co0a y KOHTEKCTI cT. 8§ KoHBeHIIiT Mae MpaBo Ha BUIbHUN PO3BUTOK
0COOHMCTOCTI, peai3aLiio IKOro HaBpsi/I YA MOKHA YSIBUTH 11032 30BHIIIHIM CBITOM.

Po3rnsiHyBIIIM  MOHSTTS MOPUBATHOTO JKUTTS OCOOM Y KpHUMIHAJIBLHOMY
MIPOBAPKEHH1 MOYKHA 3 BIIEBHEHICTIO BU3HAYWTH, 110 HEBIJI'EMHOIO Ta HAMTOJIOBHIIIIOIO
CKJIaJIOBOIO Y KPUMIHAJILHOMY TPOBAJXKEHHS € CaMe TAEMHULISL IPUBATHOTO JKUTTS Ta 1i
3a0e3neueHHs. BiTun3HsIHe 3aKOHOIaBCTBO HE MICTHUTH YITKE BU3HAYECHHS TAEMHHUIIL, aJIe
MU BU3HAYMJIM, IO 1€ MEBHUU pexuM 1H(oOpMallii Ipo NpUBATHE XKUTTH, 30KpeMa,
MIPABOBUM peXUM, SIKUM 0XOpoHseThbes BianoBiaHuMu Hopmamu KK Ykpainu, KITK
VYkpaiHu Ta IHIIMMH HOPMAaTUBHO-TIPABOBMMHU akTamMu. Maibke Bci 3acaau
KPUMIHAJILHOTO TMpPOBa/LKEHHs, sKi Bu3Hadeni y cr. 7 KIIK VYkpainu, e
OCHOBOIIOJIO)KHUMH Yy TIMTaHHI 3a0€3MEUEHHSI OXOPOHU TA€MHUII MPUBATHOTO KUTTS
oco0u.

Ha namy maymKy, MOHSTTS «OCOOMCTOTO» 1 «CIMEMHOI0» KUTTSI € HACTUIBKU
Cy0’€KTHMBHUMH, IO iX JE€TaJIbHE BU3HAUYEHHS B 3aKOHOAABCTBI HE Oy/€ MOLUIBHUM.
HatoMicTh TyMadeHHs 1UX MOHATH came y cepl KpUMIHATBHOTO MPoIiecy Hapasi B
HAI[IOHAIBHIA CYJOBI TPAKTUIl HE € JIOCUTh IPYHTOBHUM, a TOMY Il TOHSITTS
NoTpeOyIOTh OUIBII JETAIBHOIO BUBUEHHSI y BCIX CYAOBUX IHCTaHLIAX YKpaiHU 3
BpaxyBaHHsAM Ha BHIe3a3Ha4eHO1 mpakThuku CCIIL.

3 ypaxyBaHHSM MPOAHATI30BAHOTO MOXKHA BU3ZHAYUTH, 1110 MICTUTKCS OTpeda y
YITKOMY BPETYJIIOBAaHHI TaKUX TOHSATH, SIK «OCOOUCTE KUTTS», «IPUBATHE KUTTSD Ta
«ciMeliHe kUTTs». Hapa3i y HaykoBid JiTepaTypi 3yCTpiuaeMO KapJUHAIBLHO
MPOTHUJIEKH1 MOTIISN HIOA0 TOrO, YU € CIMEHHE KUTTS CKJIAJI0BOO IPUBATHOI'O KUTTSL.
HasBHiCTB BEIMKOI KUTBKOCTI IPOTHIIEAKHHX TYMOK Y JIITEpaTypl Ta BIICYTHICTh YITKOTO
3aKOHO/ABYOT0 BU3HAUYEHH:. BBaxkaemo, 1110 0cOOMCTE Ta MPUBATHE KUTTSI € CAHOHIMH,
a came tomy umHHa penakuis KIIK VYkpainu, Ha Hamry gymky, notpeOye BHECEHHS
BIJNOBIIHUX 3MIH. BapTo Bi3HAUMTH, 1110 TaKl 3MIHH TaKOX OyyTh Y3rOKyBaTUC 31

ct. 32 KoHctutyii YKpaiHu.
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PO3JILT 2
MIICTABY TA MEJKI HEBTPYYAHHS B IPUBATHE KUTTSA

2.1 IToHATTHA «BTPYYAHHS» B 0COOUCTE i CiMElHe KUTTH

[ikaBy nmo3wuitito HaBoauTh O. A. biiuak, 3a3Ha4ar0uH, 1110 TEPMIH «BTPyUaHHS
y HAyKOBI{ JITEpaTypl 3aCTOCOBYETHCS U1l MO3HAYEHHS! 3aKOHHOTO YW HE3aKOHHOI'O
«BXOJIIKEHHSD» B 0COOHMCTE 1 ciMelHe *KuTTs ocoou [34, c. 202]. Tak, aBTOp HABOJIUTH
3100yTKM aMEPUKAHCHKOI HAyKOBOI JIITepaTypH, a came B. bepuxema, sikuii 3a3Hauas,
0 TEPMIH «BXO/KEHHS» B MPHUBATHE >KUTTS OCOOM MOXKHA MOAUTUTH HA YOTHUPH
JIEIIIKTU: «TIPUCBOEHHSD, «BTPYUAHHS, «ONPUIIOAHEHHS (haKTiB MPUBATHOTO KUTTSD)
Ta «HEeTpaBauBe BitoOpaxkeHHs» [34, ¢. 202]. Mu noro;KyemMocs 3 TyMKOIO aBTopa npo
T€, 0 BTPYYaHHS B MPUBATHE KUTTS 0COOU MOKE OyTH 3aKOHHUM, OCKUIbKH, Ha HAIITY
JYMKY, TI1J1 4aC I0CYJIOBOT'O PO3CiTyBaHHS KPUMIHATBHUX PABONOPYIIECHb BTPYyYaHHS
y TPUBATHE JKUTTSI 0COOU JOCUTH YacTO € HEOOXITHUM. Tak, 1151 TIO3HUllisl € TaHIBHOIO Y
HAyKOBIl miteparypi, Hampukian, B. A.KonecHuk 3a3Hauae, 1m0 MpaBOMIPHICTb
3aKOHHOT'O BTPYYaHHsI TOBUHHA 3a0€31eYyBaATUCS MPUIHSITTAM BIAMOBIIHUX CYIOBUX
pillieHb JIMIIIE Yy BUMAAKaX, MEpea0avyeHUX 3aKOHOJIABCTBOM, 3 METOIO 3aroOiraHHs
37I0YMHAM YU 3’SICYBaHHS ICTHHU TiJ 4ac 3A1MCHEHHS] KPUMIHAIBHOTO MPOBA/KEHHS, B
IHTepecax HaIllOHATBbHOI O€3MeKH, E€KOHOMIYHOro a00po0yTy Ta mpaB JIHOJUHU
[35, c. 37].

Posrnsigaroun BuAM JEepKaBHOTO BTPYYaHHS Y TpUBATHE CIHUIKYBAaHHS OCIO,
B. Myxin ta A. IlITanbpK0 3a3Ha4aroTh, 1110 BTPYYaHHs! y IPUBATHE CILIKYBaHHS 3T1THO
3 I'maBoro 21 KIIK Vkpainu oxommoetsest iHcTuTyToOM HCP/] [54, c. 90]. MiiicHo, u. 1
cr. 258 KIIK VYkpainu nporojourye, 0 HIXTO HE MOXKE 3a3HaBaTU BTPYYaHHS Y
MIPUBATHE CIUIKYBAaHHA 0€3 yXBaIu cliauoro cy i [1]. Mu abCcomoTHO MOroIKyeMocst
3 nyMmkor B. A. KonecHuka, skuil 3a3Hadae, IO LI BUMOTA CTOCYETBCS IMOPSIKY
3MIIACHEHHS YChOTO KPUMIHAILHOTO MpoBakeHHs [35, ¢. 39]. Bapro 3ayBaxkuTy, 1110
BUHECEHHS YXBaJHM CIIAYOr0 CyAJl mepeadadae 3BEPHEHHS MPOKypopa, CIAYOro i3

MOTOJKEHHSIM 3 MPOKYPOPOM BIMOBITHO 10 cTateid 246, 248 ta 249 KIIK VYkpainu.
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ToMy 3akoHHMM OyJe BBaXATUCS BTPYYaHHS 3IMCHEHE TUIBKK Y TOPSJIKY,
nependoayeHoMy 3a3HadyeHnMu Buile nojoxeHHsMu KIIK VYkpainu. Takox B. A.
KonecHuk Biiy4HO 3a3Havae, 1110 BTPYYaHHSIM TaKOX BapTO BBAXKATU KOXKEH (DAKT, SKHA
MIATBEPDKYE Te, IO OYyIb-XTO 3 YYaCHUKIB CIUIKYBAHHS HE 3HAaB PO HASBHICTbH
JIOCTYITY JIO IIbOTO CHJIKYBAHHS Y CTOPOHHIX 0C10. MU MOroKyeMOCs 3 aBTOPOM, SIKHIA
3a3Hayae, 110 NOPYLIEHHS PaB yYaCHUKA [IbOI'0 IPUBATHOTO CIIUIKYBaHHS 3HAXOAUTHCS
B TOMYy, IO 4epe3 BIACYTHICTh 1HQOpMaIlii PO TPeTiX oci0, SKi MAKOTh JOCTYI JI0
NPUBAaTHOIO CIJIKYBaHHS, YYaCHUK TaKOrO CHUIKYBaHHS IM030aBJIEHUI MOXKIMBOCTI
BIZIMOBUTHCS B1Jl Y4acTl y TAKOMY CIUIKYBaHHI, YHUKHYBIIA THM CAMUM MOPYILIEHHS
1ioro mpas Ta cBo0Oo [35, c. 40].

3 ananizy ['masu 21 KIIK moxkeM0 BU3HAUWTH, 1110 BTPYYAHHS Y IPUBATHE KUTTS
0co0U MOke MaTh Taki (JOPMU: NUIIXOM ay/i0-, BIICOKOHTPOIKO 0COOU; HAKJIAJCHHS
apelTy Ha KOPECHOHCHIIII0; OIS/l Ta BUIMKA KOPECHOHCHIIIT; 3HATTS 1HGOopMaIli 3
TPAHCIIOPTHUX TENEKOMYHIKAIIMHIUX MEpexX Ta 3HATTS 1H(OpMaIli 3 €IeKTPOHHHUX
iHpopmaniitHux cucteM [1]. BUibLIiCTh HAYKOBLIB aKIEHTYIOTh YBary caMeé Ha LuX
(dhopMax BTpydaHHs y IPUBATHE KUTTS 0coOu. Ha Hatry 1yMKy, BTpy4aHHs y IpUBaTHE
KUTTA TaKOX CTaHOBIATH coOoro i HCPJI, nampukian, oOCTEXEHHS MyOIidHO
HEOCTYITHUX MICIb, )KUTJIa YH 1HILIOTO BOJOIIHHS OCOOH, CIIOCTEPEIKEHHS 3a 0C00010,
piudro a00 MICIEM, MOHITOPUHT OaHKIBCHKMX paxyHKIB [1]. BilyuHy m1yMKy BUCIIOBIIOE
A. O. lllTanbKo, 3a3Ha4arO4H, 1110 3aKOHHUM Ta €(DEKTUBHUM 3aCTOCYBaHHSI HETJIACHUX
cimiauux (pO3LIyKOBHX) il Oy/e BU3HABAaTHUCA y THX BUIAJIKaX, KOJIU MPOLECYaTbHUN
KEpIBHUK, CIiTuuii ab0 CIHIBPOOITHUK OMEPATUBHOIO MIAPO3IUTY YCBIIOMIIIOIOTh
JIOITyCTUMICTh Ta MEX1 TaKOT'0 BTPYYaHHsI, BpaXxOBYIOUH CHEIM(PIKY TAKOTO BTPyUaHHS,
HOT0 BUHSITKOBICTH, 4 TAKOXK HEOOXIHICTh CaMe JJIsl peai3allii 3aBJaHb KpUMIHAIBHOTO
MPOBa/PKEHHS. ABTOp TakOXX BiA3HA4ae, IO JUIS BCTAHOBJICHHS OOCTaBUH, SIKI
MiJIATal0Th JIOKa3yBaHHIO Y KPUMIHAILHOMY TIPOBA/KEHHI, a TAKOX ISl IOTPUMAHHS
paB Ta cBOOO JIFOIMHU Ta TPOMAJISTHHHA I11]] YaC BCTAHOBJICHHS IIUX OOCTaBUH 3HAUHY

POJIb BIJIITPA€E PO3YMIHHS CIUIKYBAHHS SIK COIIAJILHOTO SIBUIIA, @ TAKOXK 3HAHHS MOTo
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3MicTy, hopM, PyHKIIIH Ta 3aC00IB Ta HAUTOJIOBHIIIE YMIHHSI 3aCTOCOBYBATH 111 3HAHHS
M1/ Yac MPOBEACHHS HETJIACHUX CIITYMX (PO3LIYKOBUX) Aiit [36, c. 321].

BapTo 3a3HauunTH, 1110 HE TUTBKY 111 JI1i CTAHOBJISTH COOO0 BTPYYaHHS B IPUBATHE
KUTTA OCOOM, a TakoXK 1 3BuyaiiHi cmiqui (posurykosi) mii. Tak, KIIK VYkpainu
nependayae MPOBEACHHS TaKUX CIITYUX (PO3IIYKOBHUX) Aii: 1) J0omUT, B TOMY YMCHi
OJTHOYACHUN JONUT JBOX YW Oulbllie Bxke aonuraHux oci0 (crarti 224-226 KIIK
Vkpainu), pomut y pexumi BigeokoHdepenii (ct. 232 KIIK Vkpainn);
2) ipen’ siBaeHHS 1 BrizHaHHA: ocoOu (cT. 228 KIIK Ykpainm), peueii (ct. 229 KIIK
VYkpainn), tpyna (230 KIIK VYkpainn); 3) obmryk (crarti 233-236 KIIK VYkpainn),
4) ors; MicIsl MOil, MICIIEBOCTI, IPUMIIIEHB, KUTJIA YM 1HIIOTO BOJIOJIHHS OCOOH,
peueit Ta nokyMeHTiB (ctarti 214, 237 KIIK Ykpainu), Tpyna (ct. 238 KIIK Ykpainn),
Tpyna, mnoB’s3anuii 3 ekcrymaiiero (ct. 239 KIIK VYkpainu); Micus BUYMHEHHS
KpuMiHasibHOrO TipaBonopyiieHHs (m. 2 4. 2 cr. 520 KIIK Vkpaiam); 5) cuimgumii
excriepuMeHT (cT. 240 KIIK Ykpainn); 6) ocimyBanust ocoou (ct. 241 KIIK Ykpainn);
7) 3amy4eHHs eKcriepTa Ta mpoBeaeHHs ekcriepTusu (crarti 242243 KIIK Ykpainwn) [1].
Tak, O. B. Karutina 3a3Ha4ae, 1110 BaKJIMBOIO TapaHTIEIO 3aXUCTY MPaB Ta CBOOO 0Ci0,
AKI MOXKYyTb OyTH OOMEXyBaTHCS MiJ Yac MPOBEACHHS CIIAYUX (PO3LIYKOBHX) [ €
MPUCYTHICTH IIMX OC10 M1/ yac mpoBeieHHs ciiauoi (po3urykoBoi) aii [37, c. 43]. Came
s uporo ct. 223 KIIK Ykpainu BCTaHOBIIOE IS CIIYOTO Ta MPOKypopa 000B’sI30K
BYKUBATH HAJIEXKH1 3aX0/IU JUIsI 3a0€3MEUEHHS PUCYTHOCTI IiJ] Yac MPOBEJACHHS CII Y01
(po31rykoBoi) fii 0ci0, uui MpaBa Ta 3aKOHHI IHTEPECH MOXKYTh OyTH OOMEXeH1 abo
nopyiieHi [37, ¢. 43]. Takox aBTOpKa BIy4YHO 3a3Havae, 10 151 3a0€3MeUEeHHS OXOPOHU
MIPUBATHOTO >KUTTS OCI0 MMiJ] Yac MPOBEICHHS CINITUUX (PO3IIYKOBUX ) il BIAMOBITHO JI0
KIIK Vkpainu cuiguuidi Mae OOOB’SI30K pO3’ICHUTH 0C001, sika Oepe ydacTb y
MIPOBECHHI CI1TY01 (PO3IIIYKOBOI) JIiT HE TUTHKH MIPpaBa Ta 000B 13K, sIK1 BUTLTUBAIOTH 3
3arajibHOTO MPOIECYAIbHOTO CTAaTyCy IIi€i 0COOM, a TaKOXK MpaBa Ta 00OB’SI3KH, III0
BUIUIMBAIOTH 3 MPOLIECYATbHOIO CTAaTyCy Ta IMOB’s3aHI caMe 3 y4acTIO B MPOBEJCHHI

ciiaoi (po3urykoBoi) Aii [37, c. 43].
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OTxe, BTpy4YaHHsI y MPUBATHE >KUTTS OCOOM MOXke OyTH SIK 3aKOHHUM, TaK 1
HE3aKOHHMM. 3aKOHHHUM BTPYYaHHsI Y TMPHUBATHE KUTTS OCOOM y KPUMIHAJIHLHOMY
npoBapkenHi € npoeneHHst CPJ] ta HCP/l Ttinbku y nopsaky, nependaueHomy KITK

Ykpainu.

2.2. IlinctaBu BTPYYaHHS B OCOOMCTe i ciMeiiHe KUTTH BIINOBIIHO /10
HALIOHAJILHOT'0 3aKOHOIABCTBA

Sk Bxe OyJo 3a3HAYEHO B MOMEPETHHOMY PO3ILIL BTPYYaHHS B OCOOUCTE JKUTTS
Moxke 3aiicHioBaTcs y (opmi CPJI. Tak, ciouatky posrisinemo CPJI, nependaueni
I'maBoro 20 KIIK Ykpainu. BignmosigHo 1o cT. 233 KIIK Vkpaiau HIXTO HE Mae mpaBa
MPOHUKHYTH JI0 )KUTJIA YU IHIIOTO BOJIOJIHHA OCOOM 3 Oy/Ib-SIKOKO METOI0, 1HAKILE SIK
JUIIE 32 JOOPOBUIBHOIO 3r0/I0K0 0COOM, sIKa HUMH BOJIOZi€, a00 Ha MiACTaBl yXBaJIH
CJIITYOTO CYJIl, KpIM BUMAJIKIB, YCTAHOBJICHUX YacTHHOIO 3 1i€l ctarTi [1]. LlikaBum €
NIUTAaHHS HaJaHHA JOOPOBUIBHOI 3rOAM OCOOM, OCKUIBKM Y HAYyKOBIH JliTeparypl Ta
CYJIOBI TMpaKTHIll TMPOCTEXKYIOThCs pi3Hi TeHaeHuli. Tak, 1. B. Berepa-DxeBcbka
3a3Hayvae, o KIIK Ykpainu He KOHKpETH3YyE, sIKOI0 came MOBUHHA OyTH 100pOBUILHA
3roJla, YCHOK 4M IMHCBMOBOIO, IO € MPAaBOBOK MNPOraimHowo [55, c.49]. ABropu
A. A.BozHiok, M. A. I'pura ta A. B. [lyna3a3zHadaroTh, 10 y BUIAAKAX, KOJIU
MIPOHUKHEHHS J0 KUTJA 3[IHCHIOETBCS JUISl HaJlaHHS JOMOMOTU OCO0i, OJepKaHHS
notpiOHo1 1H(opMarlii ado ¢ikcarii aaMiHICTPaTUBHOTO MPABOMOPYIICHHS UISIXOM
CKJIaJIaHHS TIPOTOKOIY JOOpOBLIbHA 3rofia B MUCHMOBIM (opMi HalgacTie He
notpeOyerbesi. HaromicTh, HAa AyMKY aBTOPIB, MPU MPOHUKHEHHI JI0 KUTJIA UM 1HILIOTO
BOJIO/IIHHSL OCOOM JJisi MPOBEJCHHS CIIAUMX (PO3IIYKOBUX) Al TOOpPOBUIRHA 3rojia
ocobu mae Oytu 3agdikcoBana [38, c. 70]. Ha nHamy aymKy, BIy4HO 3a3Hayae
JI. M. JIob6otiko, mo «ECIIJI po3rismae «OTpUMaHHS UITKOI ITMCBMOBOI 3T0JId
BJIACHUKA» SIK TIONEPEIHI0 YMOBY ISl TMPOHUKHEHHS B HOr0 MPUMILIEHHS 1 $IK
3alO0LKHUIT MEXaHI3M YHHUKHEHHS MOXJIMBUX 3JI0BXHMBaHb (IMyHKT 122 PimeHHs

€CIUI Bin 17 munas 2007 poky «Kyuepa npotu CrnoBauuriany» (Kucera v.Slovakia))»
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[56, c. 175]. [loBHICTIO MOTOAKYEMOCS 3 LIIEIO MTO3UIIIEI0, @ TOMY BBAXKAEMO, 1110 YAHHUHN
KIIK VYkpainu norpedye JOMOBHEHHs Ta OUIBII YITKOTO BPETYJIOBAaHHS OTPUMAaHHS
JTOOPOBUIBHOT 3r0/IM 0COOM HA TPOHUKHEHHSI B JKUTJIO.

Takox y HayKOBIH JITepaTypl 3yCTpIUaEMO Pi3HI MO3MUIIT MIOAO JAOCTAaTHOCTI
JOOPOBUIBHOT 3roJ 0COOM Ha TMPOHUKHEHHS B JKUTJIO JUISl MPOBEIEHHS CIITUUX
(po3urykoBux) aiid. Biayuno Bkazye O. O. Topbac Ha mpaBoBYy KOJI131t0, 110 BUILIUBAE 3
nonioxkeHb KITK Ykpainu: He € piAKiCHUMH BUIAKHU, KOJIH OTJISIT dKUTIIA TIPOBOUTHCS
3a JOOPOBUILHOIO 3r0JI0K0 OCOOM, OCKUIBKH 1€ JOTIYHO BUIUMBAE 3 4. 1 cT. 233 KIIK
VYkpainu. Ane sikio 3BepHyTuCs 110 4. 2 cT. 237 KIIK VYkpainu, To mobaunumo, 1o
MIPOBECHHS OTJISTY JKUTIIA UM 1HIIOTO BOJIOJIIHHS 0COOM TTOBUHHO MPOBOJIUTHCS 3T1THO
3 npaBwinamu KIIK Vkpainu, nependaueHuMu [yt OOUIyKY >KMTJIa YU 1HILOTO
BosiofiHHSL ocobu [1]. CBoero veproro oOmryk 3rigHo 3 4. 2 cT. 234 KIIK VYkpainu
MIPOBOJIUTKLCS TUTBKK Ha MIJICTAaBl yXBaju ciiguoro cyami [57, c. 191]. ToOTo 3 1poro
BUIUTUBAE, IO (PAKTHUHO JOOPOBUILHOI 3rOM OCOOM JOCTAaTHHO TUIBKHM IS
MIPOHUKHEHHS B )KUTJIO, aJI€ JIOTTYHO, III0 MPOHUKHEHHS B )KUTIIO 0COOU 3I1MCHIOETHCS 3
MEBHOIO METOI0, a caMe Jyia npoBefieHHs neBHUX CPJI, OUIBLIICTD 3 AKUX MOTpedye
OTPUMAaHHS YXBaJIH ciiiayoro cynal. Cyau Takox MO-pi3HOMY TiIyMaudaTh MOXIIUBICT
npoBeaenHs CPJI micist IpOKWHEHHS B AKUTIO 0COOU 3a TOOPOBLIBHOIO 3r0/I0I0, TOMY
o0 CyIyd B OJHMX BHUIAJKaX BU3HAIOTH JOKa3aMu 1H(opMalito, mo 3700yTa B
pe3yabTaTi MPOHUKHEHHS /10 YKUTJIA YU 1HIIOTO BOJIOJIHHS OCOOH 1 3/11MCHEHHS B HUX
o0HIyKy (ormsiay) 3a 10OpOBUIBHOIO 3T0JIOK0 BIACHUKA KUTJIA, B IHIIKMX HE BU3HAIOThH
[56, c. 174]. Ha Hamy nym™MKy, IiIHMCHO, Y IIbOMY acIleKTi HasiBHA MPaBOBa MpPOTaliMHa,
OCKUTbKU HaJJaHHSI 3aKOHOJIABIIEM JI03BOJTY HA TPOHUKHEHHS B )KUTJIO 32 JIOOPOBLIHLHOIO
3roJIol0 0coOM, ajie y TOW K€ Yac HEeMOXJIMBICTh mpoBeneHHs iHmmx CPJI 3a
JOOPOBUIBHOIO 3rOI0K0 0COOU, TI030aBIIsIE OY/Ib-IKOT'O CEHCY MMPOHUKHEHHS B JKUTIIO 32
JOOPOBUIBHOIO 30100, OCKUIBKHM BaKKO YSBUTH MPOHUKHEHHS B KUTIIO OCOOM 3a]1sI
CaMoro NMpOHUKHEHHS, a He npoBeAeHHs 1HmmMX CP/l. BiyuHy mymMKy BHCIIOBIIIOIOTH
aBTopu A. A. BosHiok, M. A. I'pura ta A. B. Jlyna, 3a3Ha4aroun, 3Ba’Kar04y Ha Te, 110

OTpPUMAaHHS JOOPOBLIBHOI 3TOJI HAa MPOBEICHHS OONIYKY Ta OIJISIAY KUTJIA UM 1HIIOTO
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BOJIOJIIHHA OCOOM HE MepedayeHO 3aKOHOJABCTBOM, Taka CHUTyallisl Ha MPaKTHUL
MPU3BOJUTH JI0 TOTO, IO poOOTa CHIMUMX (PAKTUUHO 3AIUIIAETHCS «IIapaIi30BaAHOIO
[38, c. 73]. Came ToMy Ha IPAKTHUII CIII41 YACTO MPOBOJATH OIS Ta OOUIYK KUTIIA YU
HIIIOTO BOJIO/IHHS OCOOM TUIBKU 332 HAsIBHOCTI Ha 1€ TIOOPOBUIBHOI 3roAud OCoOH, B
MOJIANTBIIIOMY IETATI3YIOU» TaKUH 00TYK 200 OTJIsiT IUISIXOM 3BEPHEHHS JI0 CIILUYOTO
cyqi 3 kionotanHsam. Bapro 3ayBaxutu, 1m0 BepxoBuuit Cyn Takox MIATPUMYE TaKy
npakTuky. Tak, y cBoil moctanoBi Bix 13 6epesns 2018 poky y cipasi Ne 541/655/15-k
BepxoBuuii Cy/ BU3HaYUB, 0 JOOPOBUILHOT 3T0/IM OCOOM JOCTATHBO MPU MPOBEICHHI
OISy MicUs MOJAli, OCKUIBKA Yy KOKHOMY KOHKPETHOMY BHUIIQJIKy € MOXIIMBICTH Y
KIHLIEBOMY pe3yJbTaTi BTPATUTH TaKy HArojay Ta CBOEYACHO He 3aiKcyBaTd CIIIH
3JI0YMHY, CaMe TOMY, JJOKa3H, SKi OyJId OTpUMaH1 Ipy MPOBEJCHHI OIJIsiAy 0€3 yXBaiu
CJILAYOTO CYJUII 332 HasIBHOCTI JOOPOBUIBHOI 3r0iM 0co0u, OyJIM BU3HAHI IOIyCTUMUMHU
[38, c. 72] [40]. Moxkemo 3 aymkoro BepxoBHoro Cyny, ockuibku KIIK Ykpainu, Ha
’aJlb, HE BPaxoBYye CHelU(iKy CUTYyalliid MPOHUKHEHHS JI0 KUTJIA YU 1HIIOTO BOJIOAIHHS
0coOU 3a HASIBHOCTI JOOPOBUIBHOI 3rO/M, a TakoK TOro (hakTy, 10 MPOHUKHEHHS
3MIIACHIOETHCS 3 IEBHOIO METOIO, 4 CaMe MPOBEICHHS CITiTUKX (pO3IIyKOBUX) Iiil. BapTo
3ayBa)KUTH, 110 JJI YHUKHEHHS MMOPYIIIEHHS 3acali HEBTPYUYAHHS y TPUBATHE KUTTS
ocobu KIIK Ykpainu norpedye moianbiioro BAOCKOHAIEHHS Ta YITKOTO PETyJIIOBaHHS
BUIIQJIKIB MPOBEACHHS OOIIYKY Ta OIVISIAy JKWTJIa YU 1HIIOTO BOJIOAIHHS OCOOM 3a
HAsIBHOCTI I0OPOBUTHLHOI 3TOJIH.

Taxo> BapTO okpemo 3ynuHUTUCS Ha 4. 3 cT. 233 KIIK Ykpainu. BianosigHo 10
HeT CITITYMA, TI3HABAY, IPOKYPOP Ma€ MPaBo A0 MOCTAHOBIICHHS YXBaJIM CIIUYOTO CY I
YBIUTH 70 JKWTJIAa YW IHIIOTO BOJIOJIHHS OCOOM JIMINIE Y HEBIJIKIAJHUX BHUIAJKAaX,
MOB’S3aHUX 13 BPATYBaHHSM SKUTTS JIIOJAEM Ta MaiiHa 4yu 3 Oe3mocepeqHiM
MEepeciilyBaHHsIM  0Cl0, SIKI TJO3PIOIOTECS Yy BYMHEHHI  KPUMIHAIBHOTO
npaBonopyeHHs [ 1]. BapTo 3ayBauTH, 1110 1€ MOJTOKEHHS KOPETIOETHCS 3 4. 2 CT. 30
Koucturytii Ykpainu, a ToMy MOXIIMBICT, MPOHUKHEHHS J0 JKATJIA YU JO I1HIIIOTO
BOJIO/IIHHS OCOOM Y HEBIJKJIATHUX BUMAIKaX 0€3 OTPUMAaHHSI yXBAJIU CJIAYOTO CY/II1 HE

ocrioproeThes. [{ikaBUM nuTaHHSAM TYT € opma pillieHHs], SIKe 103BOJISIE€ MPOHUKHYTH
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10 )KUTJIa 0COOU Y HEBIAKIIATHUX BUTIAKAX. Y JTITEPATypl MO0 IIbOTO BUCIOBIIOIOTHCS
KapJIMHAJIBHO MPOTWIEXKHI TyMKH. BUIbIIICTE BYEHHX HE aKLEHTYIOTh yBary Ha opmi
PIIIEHHS, SIKE BUHOCUTHCS MPU MPOHUKHEHHI JI0 KUTJIA UM 1HIIOTO BOJIO/IHHS 0COOU Y
HEBIJKJIAHUX BUIAJKaX, AHAII3YIOUM OUIbIIE TMOPSIOK «Y3aKOHEHHSD» TaKOro
MIPOHUKHEHHSI Micasl Oe3MOCepeAHbOr0 MPOBEACHHS CIITUUX (PO3IIYKOBHX) JIIH.
HeszBaxxaroun Ha 11e, IesIKl popa NpUUMAETHCs y (POPBUEH] BUCIIOBITIOIOTH LIIKABY TYMKY
mono ¢dopmu pimenns. Tak, I. B. Tanaran ta XK. B. YioBeHko 3a3HaqaroTh, 1o y
HEBIKJIATHUX BUMAJKAX MPOHUKHEHHA 0 KHUTaa ciia kepyBarucs 4. 3 cr. 110 KIIK
VYkpainu, 3riIHO 3 SIKOIO PIllIEHHS CIITY0Tr0, Ai3HaBaya, y (popmi moctanosu [26, c. 115].
Cxoxy nymky Buciositoe B. KonecHuk, 3a3Hauarouu, 1110 BU3HAYMBIIY TOW UM THIITHMA
BUITAJIOK TPOHUKHEHHSI JI0 YKUTJIAa YH 1HIIIOTO BOJIOIIHHS OCOOW HEBIIKIIAIHUM, CIT1 UM,
MPOKypop 3000B’s13aHi, BignoBigHO 10 4. 3 cr. 110 KIIK Vkpainu, BunecTtu
«BMOTHBOBAHY MTOCTAHOBY IPO MPUIMHATE PIlLICHHS 3IACHUTH OOLIYK KHUTIIa YU 1HIIOTO
BOJIO/IIHHSL OCOOM 1 MPUCTYNUTH JI0 Horo BukOHaHHs» [39, c. 232]. He moxemo He
MOTOJTUTHUCS 3 II€I0 TYMKO, OCKUIBKU MPOHUKHEHHS JI0 JKUTJIA YM 1HILIOTO BOJOIHHS
ocobu 0e3 pilleHHd Cyly He O3Hayae, M0 II€ TMPOHUKHEHHS MOXe OyTH
HeoOrpyHToBaHuM. Tak, BinoBinHO 10 4. 5 cT. 110 KIIK Ykpainu noctanosa ciitdoro,
Jli3HaBaya, MPOKypopa OOOB’SI3KOBO MOBHMHHA MICTUTH MOTHBYBaJIbHY YacTHHY 13
3a3HAYEHHSIM MOTHUBIB MPUUHATTS MOCTAHOBH, iX OOIPYHTYBaHHSI Ta MOCHJIAHHS Ha
nonoxkeHHst KITK Ykpainu, a Takox 3MICTy 00CTaBUH, SIK1 € MIJICTABAMU JIJIsI IPUXHSTTS
noctaHoBH [1]. BapTo Bi[3HAYMTH, 110 Taka MOCTaHOBA OOOB’S3KOBO Ma€ HaJlaBaTUCS
CIILAYOMY CY/I1 ISl BAHECEHHS PILLIEHHSI 1[0JI0 OOIPYHTOBAHOCTI TAKOTO TPOHUKHEHHS.

Takox akTyaJlbHUM € MUTAaHHS BTPYyYaHHS B OCOOMCTE 1 CIMEMHE KUTTSI MiJ] Yac
311 CHEHHS OOILYKY Ta OIVISAY *KHUTJIA UM THILIOTO BOJIOAIHHS 0coOu. BinmosigHo 10 4. 1
cT. 234 KIIK VYxkpainu oOUIyK NpPOBOAWTHCS 3 METOK BUSIBICHHS Ta (ikcarlii
BIJIOMOCTEN MPO 0OCTABUHU BUMHEHHS KPUMIHAIBHOTO MTPABOMOPYIIEHHS, BUIIITYKAHHS
3HapAIA KpUMIHAIBHOTO ITPABONOPYILIEHHS 200 MaiiHa, sike OyJ10 3100yTe y pe3yibTaTi
HOro BUMHEHHS, a TAKOXK BCTAHOBJICHHSI MICIIE3HAXOKEHHS pO3IIyKyBaHUX oci0 [1].

[lincraBoro Ansi BTpy4yaHHsSI B MPUBATHE KUTTSI OCOOM y TaKOMY BUMAJKY € yXBalH
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CJIITYOTO CYJIl MICIIEBOTO 3arajbHOro cyay abo Buioro antukopytiiiiHoro cyay [1].
Taxox BinoBiaHO A0 4. 1 cT. 236 KIIK Ykpainu yxBana npo 103B11 Ha OOIIYK JKUTIIA
YM 1HILIOTO BOJIOJIHHS 0COOM MO)Ke OyTH BHKOHAHa CIITYUM YU Tpokypopom [1]. B
KIIK Ykpainu nependaderHa MOXKIUBICTb MMPOBEEHHSI OOIIIYKY 3a BIJICYTHOCTI 0Ci0, 3a
SIKOTO YXBaJla MIOBUHHA OyTH 3aJIMIlIEHa HA BUTHOMY Miclil. CITyIIHY JYMKY BUCJIOBITIOE
A. B. CokypeHko, 3a3Ha4arouu, 1110, HO-TMepIiie, OCKUILKH 3a BICYTHOCTI 0CI0 €TMHOIO
MiJICTaBOI0 MPOHUKHEHHS /0 JKUTJIa ab0 IHIIOrO BOJIOAIHHS OCOOM € HEBIIKIIAIHI
BUIIA/IKH, a TAKE IPOHUKHEHHS, K BKe OyJI0 3a3HaYEHO BUILIE, TOBUHHO BiI0YBaTUCS 32
MOCTAHOBOIO CJIITYOrO, Ai3HaBaya abo MPOKypopa, ToMy nosioxkeHHs 4. 4 ct. 236 KIIK
VYkpainu CTBOPIO€E MEBHY MPABOBY KOJMI3it0, 1110 TOTPEOY€ MONANBIIOTO BPETYIFOBAHHS
Ta MPUBEICHHS Y BIAMOBITHICTD [59, ¢. 494]. Mu He 3anepeuyemo, 1110 TPOHUKHEHHS 10
KUTJIA Y4 THIIOTO BOJIOAIHHS OCOOM MOX€ 3/I1MCHIOBATUCS 0€3 YXBaJIU CIITYOTO CY/Il
Ha MiJICTaBl MOCTAHOBM CHITYOrO, Ji3HaBaya, mpokypopa. Hespaxaroun Ha 1€, 110
OOIIYKY HE 3aCTOCOBY€ETHCS IOPSIOK, SIKHIA riepe10aueHuil 1J1si MPOHUKHEHHS JI0 KUTJIA
YM 1HILIOTO BOJIOJIIHHSI OCOOM Y HEBIJIKJIAJIHUX BUMAJIKAX, CAME TOMY, KEPYIOUHUChH Y. 2.
cT. 234 KIIK Ykpainu Mo>kHa BU3HAYHTH, 1110 OOIIYK MPOBOAUTHCS JIMIIIE 32 YXBAJIOO
CIIYOTO CYIUIl MICIIEBOIO 3arajbHOro cymay abo cmigdoro cyami Buwioro
AHTUKOPYTLIAHOIO CyAy. AHAJIOTIYHE PEryJIIOBaHHS IependoadeHe Al IMPOBEICHHS
OISy KUTJIa UM 1HIIOTO BOJIOAIHHSA OCOOM, OCKUIBKH OTJISi 31MCHIOETHCS 3T1THO 3
MIpaBUJIa, SIK1 Iepe0ayYeHi Jyisd MPOBEACHHS O0ITyKY kutTia. CaMme ToMy 13 CHCTEMHOTO
TIyMa4yeHHSI KPUMIHAJIBHUX MPOILECyaTbHUX HOPM MO>KHA 3pOOMTH BHCHOBOK, IIIO
OOIIyK Ta OIJISAJ KUTJIA Y THIIOrO BOJOAIHHA 0COOM MOXKE 3/IMCHIOBATUCS TUIBKHU 3a
YXBaJIOIO CIIIYOTO CY/IJIi, HABITh SIKIIO MPOHUKHEHHS J0 KUTJIa YU THIIIOTO BOJIOIIHHS
0co0U 3IMCHIOBATIOCS Y HEBIIKIAIHUX BUunaakax, nepenoayennx KIIK Ykpainu.
Bignosinxo 10 4. 5 ct. 236 KIIK Ykpainu 3a pillieHHSIM CIIT40T0 YU MPOKypopa
MO3ke OyTH MPOBEJAEHO OOIIYK 0C10, sIKi IepeO0yBatoTh B )KUTJI1 UM 1HIIOMY BOJIOJIIHHI,
SKIIIO € JIOCTATHI MIJICTaBU BBAXKATH, 1110 BOHU MEPEXOBYIOTH MPHU co01 mpeameTu ado
JOKYMEHTH, SIKI MarOTh 3HAYEHHs Ui KpuMiHaJbHOro mpoBakeHHs [1]. Tobrto

MiICTaBO0 BTPYYAHHS Y PUBATHE KUTTSI OCOOU MPU 0COOUCTOMY OOIIYKY € PILICHHS
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CIIITYOTO UM MPOKYpopa 3 OOIPYHTYBaHHSIM MiJICTAB TAaKOTrO BTpy4aHHs. BiyuHoro €
nyMka O. Komapuuiipkoi npo te, mo KIIK Ykpainu He 3a3Hauae mpaBoBi MiICTaBU IS
MPOBEIEHHS OOUTYKY OCOOH, @ MICTUTbD TUIBKH 3arajibH1 YMOBH JJIsl IPOBEACHHS OOLIYKY
B 11sIoMy [28, ¢. 43]. BapTo 3a3HaunTH, 1110 OOIIYK OCOOM TaKOX MepeadayeHuii 4. 3 CT.
208 KIIK Ykpainu, 3riiHO 3 KO0 YIIOBHOBaXXEHA CITy>K00Ba 0c00a, CII1IUMii, MPOKYypop
MOJK€ 3JIIUCHUTH OOLIYK 3aTPUMaHOi 0COOU 3 TOTPUMAHHIM MpaBWIl, EPeI0AYCHHX Y.
7 cr.223 i ct. 236 KIIK Ykpainu [1]. Mu noromxyemocs 3 xymkoro O. KomapHuiipkoi,
sKa 3a3Hayae, 0 Ll JB1 MiJICTaBH MPOBEJEHHS 0COOUCTOro OOIIYKY HE BIAIOBIIAIOTH
peatisiM MpaKTUKU, HAPUKIIAJl, Y BUMIA/IKAaX, KOJIM HasBHI JOCTAaTHI MiJICTAaBU BBAXKATH,
1110 0co0a, sIKa 3HAXOIUTHCSI 32 MEKAMU KUTIIa a00 1HIIOTO BOJIOIHHSI 1 IEPEXOBYE MPU
co0l mpeaMeTH, sIKi BUIy4YeHI 3 OOIry 1 MaroTh 3HAYEHHA MJIs KPUMIHAJIBLHOTO
npoBapkeHHst [60, c. 45]. Takox mikaBy aymky Buciosimoe B. M. ITlouinyiiko,
3a3HaYyarOyM, IO BBAXKAIOYM OCOOMCTHII OOUIYK pI3HOBUIOM OOIIYKY, MOPSIOK
npoBeieHHs sikoro nependauenuii ct. 234 KIIK Ykpainu, Bi10yBaeThCs HIBEIIOBAHHS
METH TPOBEJCHHSI TaKOro OOIIYKY, a TaKOK BTPAYa€ThCsl CEKC HOro MpOBEACHHS,
OCKUTbKUA TaKUil OCOOMCTHH OOIIyK mepeadadyae OTpUMaHHS YXBaJlU CIIIYOrO CYJl
MICIIEBOTO CyAy, B MeXaX TEPUTOPIATBbHOI IOPUCIUKIIT SKOTO 3HAXOJIUTHCS
(3apeecTpoBaHuii) OpraH JIOCYJOBOTO PO3CIIAYBaHHS SIK IOpUAMYHA oco0a. ABTOp
3a3Hayvae, 1o cT. 208 KIIK Ykpainu nependauae, 110 ynmoBHOBaXKe€Ha CITy»K00Ba 0co0a,
CIIUUNA, MPOKYpPOp MOKE 3AIMCHUTH OOIIYK 3aTpUMaHOi OCOOU 3 JIOTPUMAaHHSIM
MIPaBUJI, MEepe0aYeHNX YaCTHHOI0 ChOMOIO cTatTi 223 i crarrero 236 nporo Kogekcy.
Take mnpaBoBe pEryJIrOBaHHS MPOBEACHHS OCOOMCTOrO OONIYKY YHEMOXKIIMBIIIOE
oIepaTvBHE OTpUMaHHs iH(opMallii Ta eeKTUBHE BUKOHAHHS 3aBJIlaHb KPUMIHAJIBHOI
BimoBiAabHOCTI [41, ¢. 114]. MoxeMOo MOTOAUTHCS 3 aBTOPOM, OCKITIBKA OCOOUCTHI
o01Iyk ocoOu Mae MeBHy crhernudiky, a TOMy HE MOXKHA 3aCTOCOBYBaTH OJIHAKOBI
MOJIO’KEHHS 1I0JI0 IPOBEACHHS OOIIYKY HUTJIA YU 1HIIOTO BOJIOJIHHS Ta MPOBEICHHS
ocobucToro oomIyKy. ¥ BHIllE3rajlanux Bunaakax BianoBiaHo 1o ct. 9 KIIK Ykpainu
npu npoBezieHH] AaHoi CPJl MOXHa 3aCTOCYBATH 3arajibHi MOJIOKEHHS 11010 OOLIYKY

KUTIIA 0 0COOUCTOro OOITYKY, OTPUMABIIIN YXBAIY CIIIYOTO CYJUII, aji€ BIICYTHICTb
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BPETYJIFOBAHHS IAHOTO MUTAHHS MOXKE HA MPAKTHUII TPU3BOIUTH 10 MOPYIIICHHS 3acau
Ha HEBTPYYaHHS B OCOOMCTE 1 CIMEWMHE JKUTTSL.

[Ilono miacTtaB BTpyuyaHHsl B mpuBaTHE XKUTTA ocodu y Burisiai HCPJI, Bapto
BKa3aTH, 10 TOPSJOK MPOBEACHHS JESKUX 3 HUX € HE AyXe BPEryJIbOBaHUM.
Hanpuknan, y cr.260 KIIK Vkpainu pgyxe aOCTpakTHO 3a3HA4Y€Hl MiJICTaBU
MIPOBEJICHHS ayJll0- Ta BIICOKOHTPONII0 ocoOu. Bimyuno 3a3nauae B.T. YBapos, 110,
okpiM cT.260 KIIK Vkpainu, 1mo peryiaioe MOpsSAOK MPOBEACHHA ayJio- Ta
BiJleoKOHTpOIM0, 3HaxoauMo B KIIK VYkpainu mososkeHHs, 10 MICTSITHCS OJHAKOBI
o0’extu gocmipkeHns [61, c¢. 162]. Tak, ct. 269 KIIK Vkpainu, sika 3 HE3pO3yMUTUX
npryrH He BigHeceHa 10 HCP/I, moB’s3aHuX 13 BTpy4YaHHSM y NPUBATHE CILIKYBaHHS,
BPETYJILOBYE MOPSIJIOK MPOBEJICHHS Bi3yalbHOT'O CIIOCTEPEIKEHHS MiJ] Yac JI0CYA0BOTO
PO3CITITyBaHHS TSHKKOTO ad0 OCOOJMBO TSKKOTO 3J7104MHY 32 0COOO0K0 Ta ii MOBEIIHKY
abo THMH, 3 KM 11 0co0a KOHTakTye, abo meBHOI peul un Mici [1]. Takox cxoxke
noJjiockeHHs1 3yctpiyaemo y cT.270 KIIK VYkpainu, sika BperyiboBye MOPSIOK
MPOBEJICHHS MPUXOBaHOi (hikcallii BIIOMOCTEM 3a JIOMOMOTOI0 ayJiio-, BiJICO3AMUCy
BCEpeMHI IMyOIIYHO JOCTYHNHHMX Miclb, 0e3 Bigoma iX BiacHuka. B.I'. YBapos
3a3Hayvae, Mo M Tpu il (GaKTUIHO MArOTh OHAKOBI 00'€KTH, MPEAMETH 1 METOIU
JOCHIJKEHHS, ane *xojHa 3 X Tprox HCP/I He BperynboBaHa HaJICXKHUM YHMHOM, 1110
MO>K€ TPU3BECTH A0 MOPYLIEHHS 3aCay HEBTPYUYAHHS y IpUBAaTHE *KUTTA [61, c. 162].
Ha wnamy payMKy, MHOpsSAOK TPOBEACHHS IMX i MOBUHEH OyTH JETallbHO
periIaMeHTOBAHUM, OCKUTBKY 111 [T CTAHOBJISITH 3HAYHE BTPYYaHHS B OCOOHUCTE 1 CIMEIHE
KUTTS OCOOH.

Takoxx Taka HCPJI, sik HakaJeHHsI apelTy Ha KOPECHOHAEHIIII0, CTAaHOBUTH
BTpY4YaHHs y IpUBaTHE cHuIKyBaHHs. BianosinHo 1o ct. 261 KIIK Ykpainu apewr Ha
KOPECIIOHJICHITII0 HAKJIQJA€ThCSl SKIIO € JIOCTaTHI MIJCTaBU BBaXaTd, IO
KOPECITOHJICHITISI MOK€ MICTUTH BIJOMOCTI PO 0OCTaBUHM abo pedl 1 JOKYMEHTH, SIK1
MaloTh 3HAYEHHS JJIsl JOCYJOBOro po3ciiayBaHHs [1]. Bapro 3azHauutu, mo s
MOCTAHOBJICHHS YXBaJIM CIIYUM CYIJICI0, CII4Uil 200 MPOKYpOp BIAMOBIIHO A0 4. 3

cT. 248 KIIK Ykpainu HeoOX1JHO JOBECTH HASIBHICTh IOCTATHIX MiJICTaB BBAXKATH, II10:



40

1) BuMHEHE KpUMIHAIbHE MPABOMOPYIICHHS BIAMOBIIHOI TSDKKOCTI, 2) Mia dYac
nposeaenns HCPJ[ MoxxyTb OyTu oTprMaHi JOKa3H, sIKI CAMOCTIMHO a00 B CYKyIHOCTI
3 IHIIUMHU JOKa3aMU MOXXYTh MaTH CYTT€BE 3HAYEHHS ISl 3°sICyBaHHS OOCTaBUH
KPUMIHAJILHOTO MPAaBOIOPYIIIEHHS! a00 BCTAHOBJIECHHS OCi0, SIKI BUMHIIN KPUMIHATILHE
npasonopyeHHs [1]. Tak, FO. B. JIuciok 3a3Havae, 110 HAKJIQAEHHS apeIlTy TaKOXK
BIIOYBAETHCSA BIIMOBIIHO 10 3akoHy YKpainu «IIpo nmoirtoBuii 38’130k, 3riIHO 3 SKUM
apemT Moxe OyTH HaklIaJeHUM Ha BCl BUAM TMOIITOBUX BiAmpamieHb [62,c. 70].
bmuspkoro 3a 3Mictom € Takok Taka HCPJI, sk orism 1 BHiIMKa KOPECIIOH/ICHIIIT,
OCKUTBKU apelITy Ha KOPECTIOHICHII0 BiAMOBIAHO 110 4. 3 cT. 261 KIIK Ykpainu Hanae
MIPaBO CJITYOMY 3/A1MCHIOBATH OTJISI 1 BUIMKY I1i€1 kopecnionaeHttii [1]. ToOTo ormsiz i
BUIMKa MOxe Oyjie MpOoBeJeHa Ha MIJCTaBl YXBAJIU CIITYOrO CYIl MpO HAKIAJCHHS
apewry, oMy Taka HCPJ[ He moTpeOye okpeMoi yXBaii CIi{4Or0 CYJIL.

Taxox e ogniero HCP/L, 110 cTaHOBUTH BTPYYaHHS B IPUBATHE CHUIKYBaHHS, €
3HATTS 1H(GOpPMAIII] 3 TPAHCIIOPTHUX TEIEKOMYHIKAIIMHUX MepexX. Tak, BIAIOBITHO JI0
cT. 263 KIIK Ykpainu 3HTTA iH(DOpMaIlii 3 TPAHCIIOPTHUX TEIEKOMYHIKALIHHUX MEPEK
€ PI3HOBU/IOM BTPY4aHHs y MPUBATHE CIUIKYBaHH!, SIKE IPOBOJUTHCS 0€3 BlioMa 0cl0,
SKI BUKOPHCTOBYIOTH 3aCOOM TEJIEKOMYHIKAIA JAjsl mepenaBaHHs iHdopMarllii, Ha
MiJCTaBl YXBaJU CIITYOTO CYyJI, SIKIIO MiJ] 4Yac MOro MpOBEACHHS MOXHA BCTAHOBUTH
OOCTaBMHHU, SIKI MalOTh 3HAYEHHS JUIsI KPUMIHAIBHOTO MpoBajpkeHHs [1]. Bmyuno
3a3Hayae JK. B. Ynosenko, mo came ng HCPJI craHOBHTH 3HauHE BTpy4YaHHS B
MIPUBATHE CIUIKYBAaHHS Ta MOKJIMBICTh MOPYIIEHHS, OCKUTLKU TaKe MPOCITYXOBYBaHHS
HE € BUOIPKOBHM, a BIIOYBAa€ThCS LIOAO BCIX 0€3 BHHATKY PO3MOB JI0 MOMEHTY
OTPUMAHHS BIJOMOCTEH, 1110 CIIPUSATUMYTh KPUMIHATBHOMY MIPOBaKEHHS [63, c. 124].
Taxox mig yac nposenenHs qanoi HCPJ[ HasiBHA MOXITUBICTS J1s 37I0BKUBAHHS 3 OOKY
OpraHiB, IO 1ii NPOBOJATH, OCKUIBKM NpPOLEAYypa MPOCIYXOBYBaHHS MICTHTh
OpraHizaiiifiHi 1 TakTHU4YHI aCMEeKTH, a TOMY HE MOXXe OyTH MOBHICTIO MPO30POIO.
3aKOHHOIO MiJICTABOIO BTPYYaHHS y JAHOMY BUIAJKy OyJie yXBaJia CIA4oro cya [63,
c. 124]. Takox aBTOpKa BIIy4HO 3a3Hauae, mo gaHa HCPJI Moxke mpoBOIUTUCS TaKOXK

II0JI0 TIOTEPIUIOrO, CBIAKA, IXHIX ONM3BKHUX POAUYIB Ta WICHIB CIM’1 32 HAasSBHOCTI
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3arpo3u BYMHEHHS IPOTH HUX 3JI0YMHHUX JI1H. Y TaKOMY BUIAJIKY ITi/ICTaBa MPOBEICHHSI
nanoi HCPJI e inmoro: BigmoBigHO a0 cT. 10 Ta cr. 17 3akony VYkpainu «lIpo
3a0e3nedyeHHs1 Oe3neku oci0, siki OepyTh y4acTb Y KPUMIHAIBHOMY CYAOYHMHCTBI» 1€
3asBa JaHuX oci® abo, 3a ii BIACYTHOCTI, pilieHHsA cyay [63, c. 125]. Cxoxy aymKy
BucioBiaoe C. M. KpsikoBlieB, 3a3Hadarouu, 1o He OyJib-sike 3HATTS iH(opmaiii 3
TPAHCIIOPTHUX TEJIEKOMYHIKAIIMHIX MEPEXK BU3HAETHCS BTPYUYaHHSI B TPUBATHE JKUTTS
0coOU. ABTOpP HABOAWTH MPHUKIIA] JTOOPOBUILHOIO 3BEPHEHHSI OCOOM IOJI0 3aXUCTY
CBOIX MpaB Ta CBOOOJ, HANPHUKIAM, Y TAKHX CUTYyallsX, KOJIH OCO01 MOrpOXKYIOTh B
HeraitHoMy a00 MaitOyTHOMY 3aCTOCYBaHH1 HACUJILCTBA a00 3aCTOCYBAaHHS HACHITLCTBA
OJMM3BbKUX POJUYIB, Y PO3TOJIOIIEHHI BIJOMOCTEH, sIKi 0co0a uu ii OJIM3bKI poaudi
OaxaroTh 30€pirTH B TAEMHUILI Bl HABKOJIMIIHBOIO CBITY 200 B OOMEXEHHI IpaBa Ha
CBOOOJTy TEpeCyBaHHS, BUILHOIO BHOOpPY MICIS MPOXUBAHHS, CBOOOJIU CBITOTJISTY
TOIIO. Y TaKWX BUMAJIKAX JOCTATHHOIO MiJCTABOO JJIsl TPOBEACHHS HErJIACHOI CII YOl
(po3I1IyKOBOi) J1ii € MUCHMOBA 3asiBa 0COOU, 3aKOHHI IHTEPECH SIKOT 0OMEKYIOThCSI 200 €
OOI'pYHTOBaHI MiJACTaBU BBAXKATH, 1110 BOHU OyIyTh OOMEXEH1 Y MalOyTHbOMY [42, C.
297]. Ha namy aymKy, 3HATTA 1HGOpMAIl 3 TPAHCIOPTHUX TENEKOMYHIKAIIIMHUX
MEpEeXK BCe OJHO MOBHUHHO BHU3HABATHUCS BTPYYaHHSIM B MPUBATHE >KUTTS OCOOH, aje
BTpY4YaHHsIM, fIKE€ 3MIMCHEHe y mopsuky, nependoadeHomy KIIK VYkpainu, ta ske
BIJITIOBITHO BU3HAETHCS 3aKOHHUM. OTXXKe, MiJICTaBOI0 TAKOTO BTPYYaHHS B MPUBATHE
KUTTA OCOOM € yXBaja CHITYOrO CYJl 3a HAsABHOCTI BIJIOMOCTEM MPO HASBHICTD
iHopMallii B eeKTpoHHIM 1HhOopMaIlliiHii crucTeMi ado i YacTUHI, 10 Ma€ 3HAYECHHSI
JUI IEBHOTO JIOCYJIOBOT'O PO3CIIiAyBaHHs a00 MUChMOBA 3asiBa 0COOU.

Cxoxorw € HCPJI, mo mnependayena ct.264 KIIK VYkpainu, ToOTO 3HSITTS
1HpopMalii 3 eIeKTpOHHUX 1HGOpMaIMHUX cUCcTeM. [liICTaBOIO MpPOBEACHHS JaHO1
HCP/I € yxBana ciaimgoro cy/iyii 3a HasIBHOCTI B1JIOMOCTEH PO HasIBHICTb 1HGOpMaIlii B
eJIEKTPOHHIM 1H(pOpMaLiiHIN cucTemi a0 11 YaCTHHI, 1110 Ma€ 3HAUEHHS ISl IEBHOTO
JocynoBoro posciigyBaHHs. J[. MenpHUK 3a3Hayae, 10 3HATTA 1H(OpMarii 3
EIEeKTPOHHUX 1H(GOPMAIIMHUX CHCTEM a00 iX YaCTHH MOXKE 3IIMCHIOBATHUCS 3aBISKH

oe3nocepeIHbOMY (PI3BMUHOMY JOCTYIy J0 HHUX IPaBOOXOPOHHUX OpraHiB, TaK 1
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IUIIXOM BIJIAJIEHOTO JOCTYITY 3a JIOIIOMOTOI0 IPOrpaMHOro 3ade3neueHHs [64, c. 38].
Takox BiAMoBiHO A0 4. 2 cT1. 264 KIIK Ykpainu He notpedye 103BOMY CHITHOTO Cy/UIL
3M100yTTS BIIOMOCTEH 3 €IeKTPOHHUX 1HPOpPMALIHHUX cUCTeM a0 ii YaCTUHU, TOCTYI
70 SIKUX HE OOMEXYETbCS il BIACHUKOM, BOJIOAUIBIIEM a00 yTpUMyBadeM abo He
OB’ SI3aHUH 3 TIOI0JIAHHSAM CUCTEMH JIOTTYHOTO 3axucTy [1]. Tak, B. B. Jlyiuk 3a3Hauae,
10 TAKUMH BHITaIKAMH MOKHA BBaKaTH OTPUMaHHS 1H(OpMaIli po3MiIIeHoi 0co00r0
y COLIAIbHUX MeEpekax, TeMaTHYHUX (POopyMax; BCTAHOBJICHHS 1eHTH(IKAIIHHUX
O3HaK €JIEKTPOHHOI 1H()OPMAITITHOI CUCTEMH 3a IOTIOMOTOI0 CIIeIIaIbHUX ITPOTrPAMHUX
YTWIIT; COUIKYBaHHS 3 0co0oro 3a nonomororo TexHounorii IRC (Internet Relay Chat)
abo ICQ; o3naitomsieHHs 3 iHpOpMaILIi€0 HA POOOUOMY KOMIT FOTEpl MpalliBHUKA, 3
YMOBH, IO KOPUCTYBad HE BUKOPUCTOBYE CHUCTEMHM JIOTIYHOTO 3aXUCTy 1H(popMarlii
[65,c.4]. Ha mamy paymky, ns crartss KIIK VYkpainn mnorpeOye 10MOBHEHHS
BU3HAYCHHSM  «EJIEKTPOHHOI  1H(OpPMAIIIIHOI ~ CHUCTEMW» IS 3aroOIraHHs

HEMPaBOMIPHOTO BTpYYaHHS B OCOOMCTE 1 IPUBATHE KUTTS OCOOU.

2.3 Mexi HeBTpY4YaHHs B 0cOOMCTe i ciMeiiHe KUTTS 0cO0M BiIIOBIAHO 10
HAIIOHAJILHOTI'0 3aKOHOAaBCcTBA Ta nmpakTuku €CILI

Jiis Toro, o0 OKPECIUTH MEXKI BTpYYaHHS B OCOOUCTE 1 CIMEIHE KUTTSI 0COOU
HEOOX1JTHO 3’SICYBAaTH MOHATTS «MEXD» Ta il BIIMIHHICTIO BiJl «I1ICTaBHW» BTPY4aHHSI.
Tak, O. B. Tkau 3a3Haydae, 0 MeXaMH BTPYYaHHS B MPUBATHE YKUTTS 0COOU BapTO
BBaKaTH OOCTaBMHM OCOOMCTOTO ICHYBaHHS JIIOJAWHU, TA€MHHUIISI BIPOCIIOBIIAHHS,
KOHQIACHIIWHICTh TBOPYOTO 1 JIyXOBHOTO JKUTTS; OOCTaBUHU SKUTTENISIBHOCTI
JIOIMHY, J1aHl 1I0A0 30pOB'A, (DI3MYHOTO 1 IHTENEKTYaJbHOIO PO3BHUTKY JIOJIMHM,
IHTUMHI CTOCYHKH To1o [24, c. 238]. Biryuno 3a3nauae B. B. Hazapos, 1110 MopaibHUM
1 3aKOHHUM € 30UpaHHs JIMIIe THUX JOKa3iB, SIKI OEe3MOCEPENHbO CTOCYHOThCS
PO3CIiyBaHHS KOHKPETHOTO KPUMIHAJILHOTO TMPABOMOPYIIECHHS, a TOMY HE €
npaBoMipHoto (ikcariisi B mpotokonax CPJ] ta HCPJI indopmariii, sika CTOCY€ThCS

MPUBATHOTO KUTTS TPOMAMSIH, ajlé HE CTOCYETbCA OOCTAaBHMH, SKI MIJISATAIOThH
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JIOKa3yBaHHIO Y KpUMIHAIBHOMY MPOBAKeHH1 [67, ¢. 115]. ABTOp HaBOUTh MIPUKIIAAH
Takoi 1H(opmarlli, 3a3Hayaroyd, OKpPIM aJBOKATCHKOi, HOTapladbHOI Ta TAEMHHUIII
CHOBIJIi, TAKOK aKTH PeeECTpallii IIMBUTLHOTO CTaHy, TAEMHUITIO YCUHOBIIEHHS, IIPABO HA
myOJiKaIliio BIACHUX TBOPIB, a TAKOXK MPABO HA CBOE 300paXEHHS 1 3aMKC CBOT'O FOJIOCY
[35, c. 115]. Konkpetusye 1o nymky A. B. Camozis, 3a3Ha4atouu, 10 NpuBaTHE KUTTS
JIOJMHA MOXKE 3a3HABATU BTPYYaHHS 3 OOKY YIMOBHOBA)KEHUX OPraHiB JIUIIE SKIIO
oJIep>KaH1 BITOMOCTI BHACIIIJIOK TAKOTO BTPYYaHHS CIPUSIIOTH BCTAHOBIIEHHS! 0OCTaBUH,
NepeiK sIKuX HaBeseHo y cT. 91, 485, 501 ta 505 KIIK Ykpainu [68, c. 197].

[MikaBy nymky BucinoBmoe T. B. HabGailoBChbKHiA, 3a3HaUat0ouy, M0 OOMEKEHHS
MpaB Ta CBOOO JIOAVHU Y KPUMIHAJILHOMY MPOBA/HKEHHI HE MOXKE OyTH O€3MIpHUM,
OCKUIbKHM 1I€ € 3arpo30l0 IMEPETBOPEHHS MPOLECYyaTbHOrO MPUMYCY B 1HCTPYMEHT
Jep>kaBHOro cmaBuLId. Ha gymKy aBTOpa, 3acTOCyBaHHS J€p’KaBHO-IPABOBOIO
NPUMYCy € BUIPABAAHUM, SKIIO BIH OOMEXYye KOHCTUTYIIIMHI IpaBa Ta CBOOOIM
JIOJUHU Ta TPOMAJIHUHA JIMIIe B TiM Mipl, sika HeoOXigHa sl 3a0e3neueHHs
edeKkTUBHOrO (DYHKIIIOHYBaHHSI CUCTEMHM YMHHOTO mpasa [43, ¢. 56]. Mu noBHiCTIO
MOTOJKYEMOCS 3 aBTOPOM Ta BBaXKa€MO, II0 OOMEXKEHHSI MpaB y KPUMIHAIHLHOMY
MPOBAPKEHH1 MOXE BiIOYBATUCS JIUIIE 3 METOIO JIOCATHEHHS METH KPHUMIHAIBHOTO
NPOBA/DKEHHI, & TAKOXK Take OOMEXEHHS Mae OyTW MIHIMAIbHUM Ta 3IMCHEHUM Y
nopsaky, BuzHaueHoMmy KIIK Ykpainm.

Cxoxi kputepii 3Haxogumo B mnpaktuil €CIUIL Sk Bxke Oyno 3a3HavyeHO B
MEPIIOMY PO3/IUIL, J0 MPaBO Ha HEJOTOPKAHICTh MPUBATHOIO KUTTS OCOOM MOXHA
BIJHECTH (PI3UUHY Ta IICUXOJIOTIYHY HEJOTOPKAaHICTh. BilydHy HyMKY BHCIOBIIOIOTH
aBTopu O. babaesa, O. lopnanosa ta K. Jlarytina, 3a3navaroun, mo €CII y cBoix
pIlIEHHS HEOJHOpPA30BO AKLEHTYBaB yBary Ha ICHYBaHHI II€BHOI MEXI MDK
HEraTUBHUMHM Ta TO3UTUBHUMHU 3000B’SI3aHHSIMHM  JIepkaBU. BusHauaroum i
3000B’s13aHHs, HEOOXIAHO BpaxOBYBATH CIIPAaBEUIMBUM OajaHC, SKUM ICHYE MIXK
KOHKYpPYIOUMMHU 1HTEpecaMH 1HIMBIAa Ta CYCHUILCTBA, a TaKOX Tpeba BpaxoByBaTH
NPUHIUIT CBOOOJM PO3CYIy A€pkaBU. Tak, aBTOPU BIyYHO 3a3HAYaroTh, 110 Hapasi

JiepKaBy MarOTh IIMPOKI PAMKH PO3CYAy B MEBHUX MUTAHHSX, HAMPHUKIAJ, Y CIpaBl
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«Marckx v. Belgium» €CI1JI 3a3Ha4uB, 110 y THX CIIpaBax Ta MUTAHHSAM, B IKUX CEpeNl
nepkaB-wieHIB Panu €Bpornn HeMae 3araibHOro MiIXOAY, AEprKaBl-BiINOBIIAYY
MOBUHHA OyTH HaJlaHa IIMPOKa cBOO0Aa po3cyy [44, c. 223]. Tak, MU NOTOKYyEMOCS 3
uiero nosuuiero €CIUIL, ane TyT BapTO 3ayBakuTH, 1O cyau, y Tomy uucia €CIUI,
3aIMIIAI0YM 3a JEP)KaBOKO IpaBa HAa CBOOOAY pO3CYyHdy, MAalOTh MpPaBO IEPEBIPATH
JOTpUMaHHsI OajaHCy MIXK BCIMa KOHKYPYIOUMMH IHTEPECaMH Yy CyCIUIbCTBA. Takum
YMHOM, MPUHLMI CBOOOIY pO3CYAy JAE€p:KaBU HE O3HAYAE MOBHOI CBOOOM JEP)KaBU B
0OMe)XeHHI MpaB Ta CBOOO 11 IpOMa/IsiH.

€CIUI mono Mex BTpy4YaHHsI B IPUBATHE KUTTA 0COOU TaKOK BUPOOMB IEBHI
kputepii. Tak, JI. B. €Emuyk 3a3Hauae, mo €CIUI, 3acrocoByroun cr. 8 KonBeHilii,
aHaJli3ye, Mo-nepiie, Y4 BUMHWIIA JIep>KaBa JOCTaTHI Jii JUIsl BiZIBEPHEHHSI TIOPYIICHHS
Ta BIJIHOBJICHHS NpaB, Ta, MO-Apyre, came MOpYIIECHHS MiANajae Iia aHall3 Ha
3aKOHHICTh, TOOTO HAsSBHICTh 3aKOHHOI METH, ¥ IMPOIOPIINHICTE OOMEXKEHb, a caMe
3’ICYBaHHS MUTAHHS, YU € TaKe BTPYYAaHHS B MPUBATHE KUTTS 0COO0 HEOOXITHUM Yy
JeMOKpaTUYHOMY cycnuibeTBl [69, c. 118]. Ha Hamry aymMKy, 3yNnUHUTHCS BapTO Ha
OCTaHHbOMY, OCKUIBKM 3aKOHHICTb BTpy4YaHHsA OYJIO pO3IJISIHYTO B IONEPEIHHOMY
miapo3auti. Tak, y cripasi Jlamken npotu Crnonydenoro KopomisctBa €CIIJI Bkasye,
1110 TOJIOBHUM KPUTEPIEM ITiJ] YaC aHANI3y MPOHOPILIHHOCTI TAKOTO BTPYYaHHS € OajaHC
THTEpECIB OKPEMOi 0COOU Ta CYCILIbCTBA, @ TAKOXK HASIBHICTh «HAraJbHOI COIIAIbHOI
notpebmw» [16, c. 12]. Takox €CIUI posrmsinae sk mnopymieHHs cT. 8 KouBeHmii
MEPEXOIUICHHS JINCTYBAHHS MK aJBOKATOM Ta KJIIEHTOM. Tak, TEPMIH «IUCTYBaHHSD»
€CIUI TmymaunTh T0BOJI LIUPOKO, BKIFOYAIOUH /IO HHOTO MUCEMOBI CIIPAaBU a/IBOKATIB,
KOMIT'TOTEPH1 KOPCTK1 JAUCKH, eneKkTpoHHl naHi, USB-kimoul, komm'toTepHi ¢aitim Ta
aKayHTH €JIEKTPOHHOI MOIITH Ta CKJIAJICHUI apKyIll IIarnepy, Ha SKOMY a/IBOKaT HaI1CaB
MOBIJOMJIEHHSI Ta MepeJaB Horo cBOiM KilieHTam. ToMy 3aBOJIOJIHHSA OyIb-SKUM 3
BUIIIETIEPENITYCHUX JOKYMEHTIB a00 H0ro KOomi€ro 3 00Ky YIIOBHOBaXKEHUX OpraHiB Oye
cranoBuTH nopymienHsa cr. 8 Konusenuii. ¥V cnpasi Konn npotu IBeiinapii €CII
KOHKPETHU3YBaB MEXI1 TAKOT0 BTPYUYaHHS, 3a3HAYUBIIH, 10 11 yac nposeaeHHss HCPJI

I0JI0 a/IBOKATa CJI/1 YITKO MPOBOJUTH PO3MEKYBAHHS MK TUTAHHSMHU, SIKI KOHKPETHO
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MOB'sI3aH1 3 Moro npoeciiHor JISUTBHICTIO, Ta MUTAHHAMU, IO CTOCYIOTHCS 1HIIUX
cdep NpUBATHOTO KUTTS, BIAMIHHUX Bia Horo mpodeciitHoi aisuibHOCTI [16, c. 118].
Bapto 3a3naunTy, 110 y cripasi Bomana npotu Hopgerti, sika crocyBaiacs MpoBEICHHS
obmryky, €CILUI 3a3HauuB, 110 OLIHIOWYM, YK OyJI0 BTpyYaHHS MPOMOPIINHUM Ta
«HEOOXITHUM y JEMOKPATUYHOMY CYCHLUIbCTBI», NOBUHHA OyTH BpaxOBaHa KUIbKICTbH
JIOKYMEHTIB, SIKi MEPEBIPSIM YIOBHOBAXKEHI OpraHu, 4ac, SIKMM iM 3HaJ00MBCS IS
1[LOTO, Ta CTYIIIHb HE3PYYHOCTEMH, sIKi Oyiu 3aBaaHi 3aaBHUKY [16, c. 100].
% ok ok

TakyM YMHOM, OCHOBHOIO M1JICTABOIO BTPYYaHHS B OCOOUCTE 1 CIMEMHE JKUTTS €
nposeaenns aeskux CPJIl ta HCPJI e yxBana cmiguoro cyani. Hesaxkaroun Ha 1ie,
BianoBigHO 110 4. 1 cT. 250 KIIK Bci HCPJI MOXyTh MpPOBOAUTUCS A0 MOCTAaHOBU
OTPUMaHHsS YXBaJU CIIJUYOT0 CyAJlI y BHHSATKOBUX HEBIIKIAJHUX BHIIAJIKAX,
MIOB’SI3aHMX 13 BPSTYBAHHAM KUTTS JIIOAEH Ta 3al00IMAHHAM BUMHEHHIO TSHKKOrO abo
0COONMBO TSKKOTO 37104MHYy. Y Takux Bunaakax HCPJI 3mificHIOETbCS 3a pillICHHSIM
CIIITYOTO, Y3TOJKEHOTO 3 MPOKYpOpOM, ad0 MPOKYpopa 3 HACTYITHUM 3BEPHEHHSM 3
KJIOTIOTAHHSAM JI0 CHITYOro Cy l. Takok BapTO 3a3HAYMTH, 1110 OKPEMUMH CTATTSIMU
KIIK Vkpainu nepembaueni iHmi miactaBu npoBedenHs CPJ:  nampuxnan,
MIPOHUKHEHHS JI0 KUTJA YU IHIIOTO BOJIOAIHHS OCOOM MOXE 3MAIMCHIOBATUCS 3a
JTOOPOBUILHOIO 3r0JI0F0 ocobu. HesBakaroun Ha 11e, JTOOpOBUIBHA 3rojia 0COOM Ha
MIPOHUKHEHHSI JI0 ’KUTJIa YM 1HIIOTO BOJIOJIIHHS HE HAaJIa€ MOXKITUBOCTI YITIOBHOBAKEHUM
0co0aMm 3a TIEH K CaMOFO JJOOPOBUILHOKO 3101010 MpoBoauTH 1HIIT CP/I, 1110 HE € 1IIKOM
JIOTTYHHUM, OCKUIBKU Oy/Ib-SIKE€ IPOHUKHEHHS /10 XKUTJA 301IMCHIOETHCS 3 IEBHOIO METOIO
1 HE € OCHOBHOIO MeTor0. Takox BianmoBiaHo A0 4. 3 c1. 233 KIIK Vkpaiau me oaHiero
M1/ICTAaBOIO TPOHUKHEHHS 10 JKUTJIA MOXKYTh OyTH HEBIJIKJIAHI BUIIAJKH, TIOB’sI3aHi 13
BPATYBaHHSIM >KUTTS JIIOJIEH Ta MaiiHa 4 3 Oe3MmocepeIHIM MepeciiiAyBaHHsIM 0cl0, sKi
M1703PIOI0THCS Y BAMHEHH1 KPUMIHATBHOTO MPABOMOPYIIICHHS.

Ha namry mymky, ynnnauit KITK Ykpainu notpeOye qonoBHeHHs 00 (dikcarii

IMPOHHUKHCHHA A0 XUTJIA Y HCBiI[KJIaI[HI/IX BUIIaAKax, a caMeC HAsIBHICTh IIOCTAaHOBH 3
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MEYaTKOIO OPraHy JI0CYJO0BOT0O PO3CIIyBaHHs, 1110 Oy/1e IIUIKOM y3ro/KyBaTucs 3 4. 5
ct. 110 KIIK Ykpainn.

Mexamu BTpy4YaHHS B TPHUBATHE >KUTTS OCOOM BapTO BBaxkaTu Ti cdepu
0COOHUCTOrO 1 CIMEMHOrO KHUTTSI OCOOU, BTPYYaHHs B SIKI HE BUIIPABJIOBYETHCSI METOIO
JOCYZOBOro po3ciigyBaHHs. Tak, 3a3BMUail MexaMmu € Takl cepH, sK aJBOKaTChKa
TaEMHHUIIS, HOTaplajibHa TAEMHMII, OaHKIBChbKAa TAEMHHMIIS, JIIKApChKa TAEMHHIIA,
TAEMHUI COBiAL Tomo. Ha Hamry gymKy, nepenik Takux cep KUTTS HE MOKe OyTH
BUYEPITHUM, OCKUIbKU Y KO)KHOMY KOHKPETHOMY MPOBAPKEHHI MOTPIOHO aHAI3yBaTH
METY, 3 SIKOIO BiIOYBA€ThCS BTPYYaHHS B TMPHUBATHE KUTTS OCOOM 1 TUIBKH TOJI
BU3HAYUTH, SIKI caMme Horo cdepu MOXYThb 3a3HATH BTPyYaHHS IS LIUJIEH
KPUMIHAJIBHOTO ITPOBAKEHHS. Tak0ok MU BBaXKAa€MO, 1110 32 pO3TOJIOLLIEHHS BIIOMOCTEM
PO OCOOUCTE 1 CIMEMHE JKUTTS YYaCHUKIB KPUMIHAJIBHOIO NPOBALKEHHS Mae OyTH
nepedaveHa BIAMOBIJANIBHICTh. Taki 3MIHU 10 YUHHOTO 3aKOHOIABCTBA LILIKOM OyJIi O
y3romkeni 3 4. 4 cr. 15 KIIK VYkpainu, BIAMOBIAHO 10 SIKOT KOXKEH, KOMY HaJaHui
JIOCTYTI J10 1H(popMallii PO MpUBATHE KUTTSL, 3000B’sI3aHMIA 3a1I00IraTH PO3rOIOIICHHIO
Takoi 1H(opmallii, OCKUIbKM Taki Jii 3aBJal0Th 3HAYHOI IIKOAM IMpaBaM 1 cBOOOJIaM
YYaCHUKIB KPUMIHAJIBHOTO MPOBA/KEHHS, a TaKOXK TPETIM 0co0aM, Ta BIAMOBIIHO
MOPYLIYIOTh KOHCTUTYLIIIHY HOpMY, niepenoaueHi cT. 32 Koncrutyuii Ykpainu.

Tako rpyHTOBHOIO 3 11b0T0 nUTaHHsI € npaktuka CCI1L, sika Bu3Havae kputepii,
3a SIKUMU BTPYYaHHS B MIPUBATHE KUTTSI 0COOU MOXE BU3HABATHUCS 3aKOHHUM, a came
SKILIO BTPYYaHHsI MEPECIIIYE 3aKOHHY METY, a TAaKOK MOBUHHO OyTH MPOHOPIIHUM,
TOOTO TaKuM, 3a IKOTO JOTPUMYEThCS OaaHC MK IHTEpEecaMH CyCILILCTBA Ta OKPEMOT
ocobu. Came OCTaHHIA KpUTEpid € OJIM3BKAM JI0 TOHSATTS «MEXD» BTpYyYaHHS B
ocoducre 1 ciMelHe XHUTTS ocobOu, ockuibku E€CILI, aHami3zyrounm AOTpUMaHHS
MIPOMOPIIIHOCTI BTPYUYaHHS Y KPUMIHATBHUX MPOBAIKEHHSIX, BUPOOUB KPUTEPIi, TKUX
MOBUHHI JIOTPUMYBATUCS OPTaHU JJOCYI0OBOTO pO3CiyBaHHA. Tak, 000B’SI3KOBUM, Ha
nyMky €CIL, € po3aMexyBanHs podeciitHOI JISUTbHOCTI BiJl TPUBATHOTO KUTTS 0COOH,
a TaKOXX NPOBEACHHS TAKOTO BTPYYaHHS TUIBKM 32 YMOB ICHYBaHHSI «HAraJbHOI

COLIIAIBHOT TOTPEOM».
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PO3/ILI 3
3ABE3NEYEHHSI OXOPOHU HEBTPYUYAHHS B OCOBUCTE I

CIMEHMHE KHUTTS OCOBU

3.1 IIpodsemu 3a0e3me4eHHsI OXOPOHU TAEMHMILI IPUBATHOIO KUTTH Ii/{ Yac
MPOBeICHHSA CJITYMX (PO3UIYKOBHUX) il

3a0e3reueHHs OXOPOHU HEBTPYUYaHHS B OCOOHUCTE 1 CIMEMHE XUTTS 0cOOU Mae
Heabmsike 3HadeHHs mmin 4dac mpoenaeHHs CPJII ta HCPJI. Tak, K. B. Ymosenko
3a3Hayvae, 110 y IIbOMY KOHTEKCTI BAPTO PO3PI3HATHU MOHSTTS «OXOPOHU» Ta «3aXUCTY».
Tak, aBTOpKa 3a3Havae, M0 X04a U 111l TOHATTS HE € TOTOXKHUMHU, OCKLJIbKY, SIK 3a3HAYA€E
M. I. Mary3oB, mpaBa 0ci0 y KpUMIHAJILHOMY IPOBA/LKEHHSI 3HAXOISATHCS i
OXOPOHOIO TMOCTIMHO, ajle 3axXMUILAIThCA JIMIIE TOMl, KOJMW BiAOYBAa€TbCA iXHE
MOPYILIEHHS, BOHU CIIBBIHOCSATHCS MIXK COOOI0 3a OaratbMa Kpurepisimu. OxopoHa
MIPUBATHOTO JKUTTS OCOOM TIONATaE B TIOMEPEHKEHHI Oy/b-SIKOTO MOXKIIMBOTO
MOpYIIEHHS, 3A1MCHEHH]1 KOHTPOJTIO 32 iXHIM JOTPUMAaHHSM 1 pearyBaHHSIM Ha MOKJIMBE
MOPYILIEHHS, a 3aXWUCT € MOHSATTAM, L0 MPOTUJICKHE OOBHHYBAUYE€HHIO, TOOTO II€
JUSUTBHICTB, 1110 3/IIMCHIOETHCS MPU MOCSATaHHI Ha TIpaBa 0COOU Ta 32 YMOBH BUHUKHEHHS
peaNIbHOI 3arpo3u iX nopyueHHss [13, c. 2].

Ha namry mymky, 3a0€31e4eHHs] OXOPOHU HEBTPYUAHHS B IPUBATHE KUTTS 0COON
3IIMCHIOEThCA 3a JONOMOIOI0 TrapaHTii Takoro HeBTpydaHHs. Tak, A. B. Camonin
3a3Hayae, 110 TapaHTIIMU HEBTPYYaHHSI Y MPUBATHE KUTTS OCOOM MO>KHA BBaXKaTH
3aco0u, 1110 € HOPMATUBHO 3aKpPIIJICHUMH Ta 3aroOiraloTh 30MpaHHIO, 30epiraHHIo,
BUKOPHUCTaHHIO Ta MOMIUPEHHIO 1H(hOpMAIIi] PO MPUBATHE KUTTS 0codu Oe3 11 3rowu,
KpiM BunajakiB, nepeadauenux KIIK 1 nuimme 3 MeTor0 BHUKOHAHHS 3aBJaHb
KpUMIHAJILHOTO TpoBajpkeHHs [68, c. 149]. Takox JI. M. JloGoliko, mOAUISIOUN TaKi
rapaHTii Ha 3arajgbHi Ta CIELIalbHI, 3a3Haya€, IO JI0 3arajlbHUX MOXHA BIJHECTH
0e3mocepeIHO MPHUHIMIIM ~ KPUMIHAJILHOTO —TpoIlecy, mpolecyaibHa ¢dopMa,
KpUMiHAJIbHA MpollecyalibHa BIAMOBIIAIBHICTD, BIIOMYUNA KOHTPOIIb, MPOKYPOPCHKUIA

HarJIsii Ta TPABO HA OCKApKeHHA MAid abo Oe3/isUIbHOCTI OpraHiB JI0CYAO0BOTO
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poscnigyBanus [40, c. 127]. OTxe, OCHOBHA MeTa 3a0€3MeUeHHS] 0XOPOHHU HEBTPYUaHHS
y TPUBATHE XUTTA OCOOM TMOJISITa€ B TONEPEKEHHI HE3aKOHHOTO BTPYYaHHS B
ocobucTe 1 ciMelHe XUTTS 0coOU 3a JOMOMOror 3aco0iB, mo nepeadadeHi KIIK
Ykpainu.

3HayHe BTPYYaHHS B MPHUBATHE >KUTTS OCOOM CTAHOBIIATH HETJIACHI CIiTi
(po3urykoBi) aii. Tak, BapTO 3a3HAUMTH, 110 3a0€3MEUECHHSI OXOPOHH HEBTPYUYaHHS B
MpUBaTHE XUTTS ocobu mif yac npoBeaenHs HCP/I BianosiaHo 1o 4. 2 cr. 256 KIIK
VYkpainu € 000B’s13k0Ba (hikcallis MPOBEACHHS TaKUX I B MPOTOKOJI 3 MOAIBIITUM
nepeJaHHsIM MOT0 IPOKYPOPOBI; 3aXUCT IHPOpMAaLlii, OTPUMAHOT BHACIIOK IPOBEICHHS
TakuX i, a came 3a00poHa PO3TOJIOIMIEHHIO 0CO0aMH, SKHM II€ CTajlo BIIOMO B
pe3ynbTaTi O3HAMOMIIGHHS 3 MarepiajaMH, a TaKoX 3a00poHa BUTOTOBJICHHS KOIii
MIPOTOKOJMIB 10 IPUMHATTS PILIECHHS MPO IX PO3CEKpeUyBaHHS; 3aXUCT 1H(OpMaIlii, 1110
HE BUKOPUCTOBYETHCS y KPHUMIHAIBLHOMY TIIPOBA/KEHHI, a caMe€ HEeOOXIIHICTb
HEBIKJIATHOTO 3HUIICHHS TaKoi 1H(popMaIlii Ha MiJICTaBl PIIIEHHS TPOKYpPOpa, a TAKOXK
3a00pOHA BUKOPUCTAHHS TaKUX MaTepialliB JJis I[UIeH, HE OB’ I3aHUX 3 KPUMIHAJIBHUM
MIPOBAKEHHSIM, 00 03HAMOMIICHHS 3 HUMH YYaCHHUKIB KPUMIHAJILHOTO MPOBAIKEHHS
i Oyib-SIKMX 1HIIUX OCi0; epeanHs iH(opMallli, oJepKaHoi BHACIIIOK MPOBEICHHS
HCPJI Ta ska MICTUTh O3HaKd IHIIOTO KPUMIHAJIBLHOTO IPABOMOPYIIECHHS,
3MIIACHIOETBCS TUTbKU depe3 mpokypopa [1]. Takoxk rapanTiero 3a0e3neueHHs mpaBa
0cOOU Ha HEJOTOPKAHICTh MPUBATHOTO JKUTTS BUCTYIAE OOOB’S3KOBE MOBIOMIICHHS
0co0U, KOHCTUTYIIIHHI IIpaBa AKoi 0y1 oomeskeHi i yac nposeneHHss HCP/I, mpo Take
OOMEXEHHsI He IMI3HIIIe, HDK Yepe3 12 MICAIIB 3 JHSA MPUIMUHEHHS Takux mid [1].
B. O.I'nmymkoB Ta O. A. binmiyak 3a3naudarots, 1mo aaHa Hopma KIIK e nHaiOuibim
e(EeKTUBHOIO TapaHTi€l0 3a0e3MEUeHHs] HEBTPYYaHHS B MPUBATHE KUTTA OCOOU Ta
KOHTpoto 3a 37iiicHeHHs HCPJI, ocKiIbkM Cy0’€KTOM KOHTPOIIIO Y LBOMY BHUIAIKY
BUCTYIIA€ Ta 0co0a, Ipasa AKoi Oy 0OMEXEeH1, TOMY 110 TaKe OOMEXEHHS MOXKe OyTH
ockapxkene [44, c. 71].

OxpeMo X04eMO 3YITUHUTHUCS HA TAKUX HETJIACHUX CIITYUX (PO3IIYKOBHX) HisIX,

gkl nependoayeni pozauviom 2 I'maBu 21 KIIK Vkpainu Ta cTaHOBIATH BTpy4YaHHS y
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MpUBATHE CIUIKYBaHHS OcoOW. Tak, OAHMM 3 acHeKTiB BTPyYaHHS B OCOOHUCTE
CIUIKYBaHHS OCOOM € MPOBEJICHHSI TAKO1 HETJIACHOT CITITYO01 (PO3IIYKOBOI1) Mii, SIK ayAio-
Ta B1IEOKOHTPOJIb 0cobu. Binmosimano 1o ct. 260 KIIK Ykpainu aymio-, BiI€OKOHTPOIb
0cOOU € PI3HOBHUJIOM BTPYYaHHS y MPHUBATHE CILUIKYBaHHS, SIKE MPOBOAUTHCA O€3 ii
BIJIOMA HA MIJCTaBl YXBAJIM CIIUOr0 CYJUIl, SKILIO € JOCTaTHI MiJCTaBU BBa)KaTH, IO
PO3MOBH 11i€1 0cOOM ab0 1HIII 3BYKH, PyXH, Jii, MOB’sI3aHi 3 1i ASUTBHICTIO 00 MiCIIEM
nepeOyBaHHs TOILO, MOXKYTh MICTUTH BIJOMOCTI, SIKI MatOTh 3HAYEHHS 17151 JOCYOBOTO
poschigyBanHs [1]. Takox MOpsAIOK MPOBEACHHS ayAio- Ta BIACOKOHTPOIIO OCOOU
BU3Ha4ae [HCTPYKIIis Mpo OpraHi3alliio MPOBEACHHS HETTIACHUX CI1TYMX (PO3IIYKOBHX)
Il  Ta BHUKOPUCTAHHS 1X pE3yJbTaTiB Yy KPUMIHAIBHOMY  IPOBAKEHHI
Bix 16.11.2012 No 114/1042/516/1199/936/1687/5. Tak, BiamoBimno ao m. 1.11.2.
Ayio-, BIZICOKOHTPOJIb 0COOM TMOJISIrae B HeriacHii (6e3 Bimoma ocobOu) Qikcarlii Ta
00poOI1Ii 13 BUKOPUCTAHHSIM TEXHIYHUX 3aC001B pO3MOBH 11i€1 0coOM ab0 1HIIMX 3BYKIB,
PYXIB, i, TOB'A3aHUX 3 ii AISUIBHICTIO 200 MiciieM niepedyBanHs Toio [S0].

Bapto 3a3nauunTy, 1110 ay110- Ta BIACOKOHTPOIb OCOOU CIIiJT BIIPSI3HATH Bl TAKO1
HErJIacHO1 C1TY0i (PO3LIYKOBOI) Aii, K ay/110- Ta BiJICOKOHTPOJIIO MICIIS, TIepea0adeHol
ct. 270 KIIK VYkpainu. A. b. Tkauuk, 3a3Hauae, 10 MPOBEICHHS TaKOi HETJIACHOI
cimiayoi (po3UIyKOBOi) Aii, SK ayAio- Ta BIJEOKOHTPOJIbL OCOOM CIPSIMOBaHE Ha
OTpUMaHHS 1H(oOpMaIli MO0 KOHKPETHOI ocoOM Ha BIAMIHY Bl C ayio- Ta
BIJICOKOHTPOJIIO MICIIS, JI€ KOJIO OC10, IPUBATHE JKUTTS SIKUX 3a3HAYA€E BTPYUYAHHS], HE €
Bu3HaueHuM [45, ¢. 119]. Ha namy mymky, ayqio- Ta BiJICOKOHTPOJIb OCOOM MOXKE
MPOBOJUTHUCS Y OyIb-IKOMY MICIIi TepedyBaHHi ocoOu. Biyuno 3a3nauae M. J1. ['pi6os,
0 ayJilo- Ta BIIGOKOHTPOJIb OCOOM mependadae (hikcaliro HE3aJIekKHO BiJ[ MICIIS
nepe0yBaHHs OCOOM, HANpUKIaA, e Moxe OyTu odic, KBapTUpa, BYJIUI abo X
rpoMaJicbkuit Tpancmopt [45, c. 113]. TIoBHICTIO MOTroIKyeMOCS 3 TyMKOIO aBTopa Ta
pPOOMMO BHCHOBOK, IO BU3HAYHUM AaCIIEKTOM MPOBEJICHHS ayio- Ta BiJIEOKOHTPOJIIO
0co0u € 3a0e3MeueHHs] OXOPOHU TAEMHMIII IPUBATHOTO >KUTTS HE TUTLKUA caMoi 0co0w,
110710 sikoi mpoBoauThes 1t HCPJI, a Takoxk 1HIIUX OC10, K1 € yYaCHUKaMU ITPOBEJICHHS

wiei HCPI,
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Tax, ofHi€r0 3 TapaHTiii 3a0€3MeUYeHHs] OXOPOHU TAEMHHIII IPUBATHOTO YKUTTS M1
Yac ayzio- Ta BIJICOKOHTPOIIO0 0COOM BCTAHOBIIOE 3aKkoH Ykpainu «IIpo onepaTuBHO-
PO3IIYKOBY NISUIBHICTEY. BIAMOBIAHO /10 4. 5 cT. 9 11boro 3akoHy mij 4ac 3A1MCHEHHS
OIEPATUBHO-PO3IIYKOBOI JISUTbHOCTI HE JIOMYCKAEThCSl MOPYIICHHS MpaB 1 CBOOOA
TOAUHU Ta OpuandHUX o0ci0. Okpemi OOMEXKEHHS IMX MpaB 1 CBOOOJ MaroTh
BUHSITKOBHUI 1 THMYACOBHUI XapakTep 1 MOXKYTh 3aCTOCOBYBATHUCH JIMIIIE 3a PIIICHHIM
CIIITYOTO CYJIl 3 METOIO BUSIBJICHHS, TIONEPEHKCHHS UM MPUIMHEHHS TSHKKOro ado
0COOJMBO TSKKOTO 3710YMHY Ta Y BUIAAKaX, epe0adyeHnX 3aKOHOJAaBCTBOM Y KpaiHU
[46]. Biryuno 3a3Hauae B. B. Marak, 1110 aHami3yro4u NE€BHY KUIBKICTh HOPMATUBHO-
MIPABOBUX aKTIB, KI PEryNIo0Th Nopsaok 3aiicHenHs takoi HCPJI, sk aymio- Ta
BIJICOKOHTPOJIb 0COOM, BapTO 3a3HAYUTH, 110 BOHU BCTAHOBIIOIOTH CHUILHY TapaHTIo
3akoHHOCTI poBeaeHHs i€l HCP/I, a came Te, 1110 BOHA 3/1IMCHIOETHCS TUTBKU B paMKax
JIOCYJIOBOTO PO3CIIMyBaHHS 3a (PAKTOM BUMHEHHS TSHKKOTO 200 OCOOJIMBO TSKKOTO
37I0YMHY 32 HASIBHOCTI BIJIOBITHOI YXBaJIM CIIIUOro cyami [47, c. 124].

Ille oaniero rapaHTiero € rapaHTis 3a0e3MeUeHHs 3aXUCTy 1HopMallii, sKa He
BUKOPHUCTOBYEThCS Y KPUMIHAJIBHOMY IpOBajpKeHHI. BimnosigHo o cr. 255 KIIK
VYkpainu BiIOMOCTI, pedi Ta JOKYMEHTH, OTPUMaHI B pe3yJIbTaTi MPOBEICHHS HETJIACHUX
CIiquuX (PO3LUIYKOBUX) JiH, SIKI IPOKYpOp HE BU3HAE HEOOXITHUMHU ISl MTOAATBIIIOTO
MPOBEJCHHS JIOCYIOBOIO PO3CIIAyBaHHs, MOBUHHI OyTHM HEBIAKJIAAHO 3HUIIECHI Ha
MiCcTaBl HOro PillIeHHs, KPIM BUIAJIKIB, IepeA0aYeHNX YACTUHOIO TPETHOIO III€T CTATTI
Ta cratTero 256 nporo Konekcey [1]. Takox 3a00pOHSIETHCS BUKOPUCTAHHS 3a3HAYEHUX
y YaCTHHI TEPUIii Li€T CTATTI MaTepialiB sl UJIEH, HE MOB’SI3aHUX 3 KPUMIHAILHUM
MIPOBAKEHHSIM, 00 03HAMOMIICHHS 3 HUMH YYaCHHUKIB KPUMIHAJILHOTO MPOBAIKEHHS
yu Oyap-skuX 1HMX ociO [1]. Bmyuny mymky Buciosmoe B. B. Hazapos, 3a3naqaroun,
[0 MOPAJILHO Ta 3aKOHHO BHUIIPABAAHUM € 30MpPaHHS JUIIE TaKUX JOKa3iB, SKI
0e3n0cepeIHHO CTOCYIOTHCSI KPUMIHATBHOTO TPOBAXKEHHS, 2 TOMY HE BapToO (DIKCyBaTH
B IIPOTOKOJIAX HErJIACHUX CIITYMX (PO3LIYKOBHX) Aii 1HGOPMAILIIO, SIKa CTOCY€EThCS TIET
cdhepu MPUBATHOTO KUTTS TPOMAISIH, 10 HE HAJISKHUTh 0 00CTAaBUH, SIK1 MiJISATAIOTh

JIOKa3yBaHHIO Y KpUMIHAJIBLHOMY MPOBakeHH1 [67, ¢. 117]. Bapro 3ayBaxutu, 1o 111e
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OJTHUM CIIPUSTIUBUM elieMeHTOM 1€l rapantii € crarts 182 KK VYkpainu, sikoro
nependayeHa BIAMOBIAAIBHICTD 32 HE3aKOHHE 30UpaHHs, 30epiraHHsl, BUKOPUCTAHHS,
3HUIIEHHS, MOMUPEHHs KOHDiIeHII1iTHOT 1HpopMaIlii mpo ocoly abo He3aKOHHA 3MiHa
Takoi iH(dopMmallii, KpiM BUMAJIKIB, epeadadeHux HmmMu ctartsamu KK Yipainu [11].

BapTo 3ayBaxkutu, 110 € MEBHI MPOTAIMHU B 3aKOHOJABCTBI IIOAO MUTAHHS
3a0e3MeueHHs] OXOPOHHM TAEMHHIT IMPUBATHOTO YKUTTS OCIO IMiJT Yac MpOBEACHHS TaKOi
HCP/I, sx aymio- Ta BimeokoHTpomoo. Tak, B. B. Manak Bu3Hayae, 110 BiJICYTHE
3aKOHOJIaBYE PETYJIIOBAHHS TaKUX IMUTaHb, SIK MOPSAOK BUIYYEHHS 3 MaTepialiB 3a
pe3yiabTaTaMy IPOBEACHOTO ayJio- Ta BIACOKOHTPOIIO OCOOM 1H(oOpMallii 11010
MIPUBATHOTO UTTS TPETIX OC10, siK1 OyJn 3adiKCOBaHI Ha TEXHIYHA 3aCOOU MPOBEICHHS
HCPJI BunagkoBo. Takox, Ha TyMKYy aBTOpa, HEJIOCTATHHO YITKUM € BPETYJIIOBaHHS
MOPSIZIKY 3aJTy4eHHs 10 ayJio- Ta BIJEOKOHTPOJIIO OCOOM 0Ci0, M0 KOH(IIEHLIHHO
CHIBIPAIIOIOTH 3 MPOBOOXOPOHHUMU OpraHamu [47, ¢. 124]. Takox BapToO 3ayBaKUTH,
10 HEMAE YITKOI MO3UIIil B HAYKOBIH JIITEpaTypi, a TAKOK B MPAKTHULI TPOBEACHHS ITI€T
HCPJl mpaBOOXOpOHHMMH OpraHaMu BIATOBIZI HAa T€, YU BBAKAETHCS CIILUIKYBaHHS
y4acHUKa KPUMIHAJIHLHOTO MPOBA/KEHHS 3 TpalliBHUKAMU IIPABOOXOPOHHUX OpPTaHiB, a
TOMY 4M NOTpeOye Take CIUIKYBaHHS MPOBEICHHS ayJlio- Ta BIAEOKOHTPOIIIO OCOOH
odopmiienns sk HCPJI Ta, BIANOBITHO, OTPUMAaHHA yXBaJIu ciiaaoro cyanl. Tak, A. b.
Tkauuk 3a3Hayae, 10 B JIaHIM CUTYallli HEMae MiJACTaB JJIsl TOro, 1100 BBaXKaTH TaKe
COUIKYBAHHS HEIVIACHOK  CIIMYOK0  (PO3LIYKOBOIO) JI€I0, OCKUIBKM  yYacCHUK
KPUMIHAJILHOTO TMPOBA/KEHHSI OOI3HAHWM Mpo Te, M0 BIH BEJAE CHUIKYBaHHS 3
MpaliBHUKAMUA TPABOOXOPOHHUX OpraHiB, a TOMY TaKe CIUIKYBaHHSI HE MOXe
BBaYKaTHCS MIPUBATHUM. ABTOpP HABOJUTH JIOBOJI I[IKaBY CyZIOBY MpakTHUKY [45, c. 116].
Tak, y cBoeMy BUpoKy [leuepcbknii paiionnuii cya M. Knesa BU3HauMB, 110 HE MOKHA
pPO3MJISIIATH CHUIKYBAHHS MDK MPAIiBHUKOM TMOJIIIT Ta MiJO3PIOBAHUM, OCKLIBKH
OCTaHHIM mnepeOyBaB MiJl KOHTPOJEM MPAIiBHUKIB MOMIMii Ta YCBIJOMIIIOBAaB, IO
(daktuuHO nae nokaszanus [48] [45, c. 116]. Mu noroukyemocs 3 JyMKOIO aBTopa Ta

CYZOBOIO MPAKTUKOK), OCKUTBKH CIUIKYBaHHS MDK MTPALIBHUKOM MOJMILIi T2 YYACHUKOM
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KPUMIHAJIBHOTO TPOBA/DKEHHS, HA Hally JyMKY, CHIJl pO3DJISIaTH SK  CIAYY
(po3IIyKOBY) Iit0, @ CaM€ JIOTIUT.

Ille omniero HCPJI, sika CTaHOBUTH BTPY4aHHS y NPHUBATHE CIUIKYBaHHS €
HaKJIaJIEHHS apelTy Ha KopecnoneHito. Tak, BianoBiano 261 KIIK Ykpainu apemt
Ha KOPECTIOHJCHIII0 HAKJIATA€ThCsl, SKIIO IiJ Yac JOCYJIOBOIO PO3CIITyBaHHS €
JIOCTaTHI MiACTaBU BBAXATH, 1110 TOIITOBO-TeNerpadHa KOPECHOHICHIIIS IEBHOI 0COOU
1HIIIMM oco0aM a0o THIIUX 0ciO it MOKe MICTUTH BIZIOMOCTI PO OOCTaBUHH, SIKI MaIOTh
3HA4YEeHHS JIJIs1 IOCYIOBOTO PO3CIiyBaHHs, a00 pedl 1 JOKYMEHTH, [0 MatOTh ICTOTHE
3HAYEHHS JUIS1 I0CYI0BOTO PO3CHiTyBaHHs. BapTo 3ayBaXXuTH, 110 HAKJIaICHHS apeIlTy
Ha KOPECIOHJEHLII0 HAJa€ MpaBO CIIUOMY 3IMCHIOBATH OIJISIT 1 BUIMKY LIET
kopecrnionaeHiii [1]. LlikaBuM € CHIBBIIHONICHHS IMX JBOX HEIVIACHUX CIIIYUX
(po3urykoBux) Aiid. Tak, BIy4HO 3a3HauyaroTh aBTopH B. L. I'anaran ta B. B. Illym, 1o
ue € asi pizai HCP [49, c. 19]. BignosigHo ao mynkty 1.11.3 Inctpykuii «lIpo
OpraHizallito MPOBEACHHS HETJIACHUX CIAUMX (PO3IIYKOBUX) I Ta BUKOPUCTAHHS 1X
pe3yNbTaTIB y KPUMIHAILHOMY MpoBa/KeHHD» Bim 16 muctomama 2012 poky Ne
114/1042/516/1199/936/1687/5/  3a3HaueHo, 10  HAKIAJEHHS  apeliTy  Ha
kopecrnonieHIlito (crarts 261 KIIK Ykpainu) nomnsirae B 3a00poH1 ycTaHOBaM 3B’SI3KY
Ta (PIHAHCOBUM YCTaHOBaM BpYYEHHsI KOPECIOHJIEHINI aapecary Oe3 BIAMOBIAHOT
BKa3IBKU CJITYOTO, IPOKYpopa, a y myHkTi 1.11.4 nependayeHo, 1mo orisi i BUiMKa
kopecrnonieHtii (ctattst 262 KIIK Ykpainu) nosnsirae y HerfmacHoMy BIAKPUTTI M OTJIsil
3aTPUMAaHOI KOPECIOH/ICHIIIT, Ha SIKYy HAKJIaJeHO apellT, il BUiMIll a00 3HATTI KOMil 4u
OTpPUMaHHI 3pa3KiB, HAHECEHHI Ha BUSIBJICHI PeUl i TOKYMEHTH CIeIlialIbHUX MTO3HAYOK,
oOnagHaHHl X TEXHIYHMMHU 3aco0aMU KOHTPOJIO, 3aMiHI pedyeil 1 PEeuoBHH, MIO
CTaHOBJISITH 3arpo3y U1 OTOUYIOUYHX YX 3a00POHEHHX Y BUTBHOMY 00IrY, Ha iX O€3MeuH1
anayoru [50].

VY HayKoBIl JiTepaTypl 3yCTPIUalOTHCS Pi3HI TyMKH IIOAO CHIBBIAHOIICHHS ITUX
nBox HCP/I. Tak, B. I. T'anmaran ta B. B. lllym 3a3HauatoTh, 1110 B JITEPATYp1 ICHYE TPH
MpoBiHI no3uiii: 1) HaknaaeHHs apewty ciif posrisiaat sk HCP/I, sika Bkirovae B

ce0e PO3IIYKOBY Ta CIIIUY JIit0, TOOTO OIS Ta BUIMKY KOPECTIOHICHIIIT; 2) HAKJIaJICHHS
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apemty BigokpemsieHa HCP/I, sika He MICTUTBH Takl CKJIAJOBi, SIK OIJIsiA Ta BUIMKa
KopecroH/ieHIii, To0To siki € okpemumu HCP/I; 3) naknanenns apewmry e HCP/I, o
BKJIIOYAE TaKl CTPYKTYpHI €JIEMEHTH, SIK OIJISA] Ta BUIMKa KopecroHeHiii [49, c. 19].
Ha Hammn norisii, HaBIIy4HIIIMM TAX0/I0OM Oye KOMOIHAIlSl OCTaHHIX JIBOX MO3HUIIIH,
OCKUTbKU HAKJIaJIEHHS apelITy Ha KOPECIIOHICHIIIIO Ta OTJIsA]] Ta BUIMKA KOPECTIOHICHIIIi
JIICHO € JBOMA Pi3HUMH HETJIACHUMU CIITYUMHU (PO3UTYKOBUMH) HISIMU Ta MOPSIOK
iXHBOTO TPOBENEHHS BperyjaboBaHuM pisHUMU TonoxeHHsMu  KIIK  Vkpainy,
He3Baxaroun Ha e, ul HCPJl € moB’s3aHUMM, OCKUIBKM HaKJIAJCHHS apeluTy Ha
KopecroHJieHI[ito € Outbin mmpokoro HCPJI, skxa Bkioyae oriisig Ta BHIMKY
KOPECTIOHICHITI1.

Taxk, 111010 TapaHTii 3a0€3MeUeHHs] OXOPOHU TAEMHHIII TPUBATHOTO SKUTTS i1 Yac
npoBeAeHHs 1ux HCPJl BapTo BiI3HAYWTH, IO MEPIIOK) TAPAHTIEID 3aKOHHOCTI
MIPOBEICHHS HAKIIQJCHHS apellTy Ha KopecnoHeHio € Te, mo 151 HCPJI 6e3 Bimoma
0co0HM, KOPECIOHJEHLIS $KOI 3a3Haya€ BTPYYaHHs, MPOBOJUTHCS Y BUHITKOBUX
BUIIAJIKaX Ha MIJCTaBl yXBaJM ciiquoro cyani. To0To n1o3Bia Ha nposeaeHHs uiei HCPJI
HA/IA€ThCSI BUKIIOYHO CYJIOM 0e3 Oy/b-SIKMX BUHSTKIB, a JJIsi MIPOBEACHHS OIJISAY Ta
BUIMKH KOPECTIOHJICHIII1, SIK BXXe OYyJI0 3a3HaYEHO BUIIE, JOCTATHBO PIIICHHS Cyay MpO
MIPOBEICHHS HAKJIAJICHHS apelITy Ha KopecnoHeHIito. [lle oqHiero rapanriero € Te, 1o
3rifHo 3 4. 4 cT. 262 KIIK Ykpainu npo KokeH BUIMAJ0K MPOBEIEHHS OISy, BUIMKH
a0o0 3aTprMaHHS KOPECHOHJICHIIlI CKIaJa€ThCsl MPOTOKOJ 3TIHO 3 BUMOTaMHU IIHOTO
Kogekcy. ¥V mpoTokon 00OB’SI3KOBO 3a3HAYAETHCS, SKI came BIANpPaBIICHHS OyiH
OIVISIHYTI, IO 3 HUX BMWJIYYEHO 1 1110 Ma€e OyTH JOCTABJIEHO ajpecary abo TUMYacOoBO
3aTPUMaHO, 3 SIKMX BIJNPABICHb 3HATO KOIII YW OTPUMAHO 3pa3Kd, a TaKOX Ipo
MPOBEJCHHS 1HIIUX [if, mepeadaueHuX YacTUHOW Apyroro i€l ctarti [1]. Takox
OJIHIET 3 TapaHTIM 3a0e3MeUeHHsT OXOPOHU TAEMHUIII TIPUBATHOTO KHUTTSI € TE, 10 OTJIST
3aTPUMaHOl KOPECTIOHJIEHIIIi IPOBOJUTHCS B YCTAHOBI 3B’S3Ky, SKIM JOPYYEHO
3MIIACHIOBATH KOHTPOJIb 1 3aTPUMYBATH I[H0 KOPECTIOH/ICHIIIIO, 32 YUACTIO MPEICTAaBHUKA
1i€1 YCTaHOBH, a 32 HEOOX1THOCTI - 32 YYaCTIO CIeLIaNicTa. Y MPUCYTHOCTI 3a3HAYEHUX

0ci0 ciiuuil BUPIITY€e MUTAHHS MPO BIIKPUTTS 1 OTJIAAE 3aTPUMAHy KOPECTIOHICHIIIIO
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[1]. OTxe, yyacTb MpenCTaBHUKA, a Y JCSIKUX BHUIMAIKaX CIELIATICTIB € HEOOX1THOO
ymoBoto ripoBeneHHs 1iei HCPJL,

[Ilomo mpoOieMHUX MUTaHb, TOB’SI3aHUX 13 3a0€3MEYCHHS OXOPOHU TAEMHHIII
MIPUBATHOTO >KUTTSI IMiJ] 4aC HAKJIAJICHHSI apeIlTy KOPECTIOHICHIIIT Ta OTJIsiy Ta BUIMKH
KOPECIIOH/IEHIT11, BapTo 3ayBaxkuTH, 110 y KIIK Ykpainu He Mae KOHKpeTH3alili 110/10
0Cc10, Ha KOPECIOHIEHIIIO SIKUX MOYKE HaKIafaTtucs apemt. Tak, BIy4dHy IyMKY
BucnoBmioe 1. 1. Capnsik, 3a3Hayarodm, 110 1€ € ICTOTHUM HenojikoM dnHHOro KITK
VYkpaiHu, OCKUIbKHM IIsl TpOTajrHa CTBOPIOE HEOE3MEKy HAKJIAJCHHS apelitry Ha
KOPECTIOHICHITIIO JIOBOJII IIMPOKOro Kojia ocid [50, c¢. 79]. [i¥icHo, 11 mporajinHa B
3aKOHOJIABCTBI MOYKE MPU3BECTU Ha MPAKTHII JI0 MOPYIICHHS 3aCaJl HEBTYpYAHHS Y
NPUBATHE JKUTTA. MU aOCOIIIOTHO MOT0JHKYEMOCS 3 aBTOPKOKO Ta XOUEMO 3ayBa)KUTH,
0 YuHHA pepakuisa cT. 261 Ta cr. 262 KIIK Ykpainu norpeOye JONOBHEHHS y i
YacTUHI 3 BHUKJIAJCHHSAM BHUYEPIIHOTO TEPENIKYy VYYaCHUKIB KPUMIHAIBHOTO
MPOBA/KEHHS, Ha KOPECHOHJCHINIO SIKMX MOXKe OyTH HakjaaeHuil apemr. Takox
nikaBy AyMKy Buciosioe B. B. Illym, nponoHyroour JONOBHUTH MOJOKEHHS CT. 262
KIIK Ykpainu BUMOTOO HaIrpaBJIEHHS KOIIli MPOTOKOY MPOBEACHHS OTJISIAY, BUIMKH
a00 3aTpuMaHHs KOPECHOHJEHIIII 3 ToaaTkaMu 1o ciiadoro cyam [50, c. 82]. Bapro
3ayBaXWUTH, IO BIAMOBIAHO A0 4. 4 cr. 262 KIIK VYkpainu npo KO>KEH BHIIaJ0K
NIPOBENIEHHS OISy, BUIMKM a00 3aTPUMAHHS KOPECTIOHIEHIIIT CKIIaJa€ThCsI POTOKOI
3riiHO 3 BUMoramu 1iporo Kozekcy. Y npoTokos 000B’sI3K0BO 3a3HAYAETHCS, K1 came
BIJIIIPaBJICHHS OYJIM OTJISTHYTI, 10 3 HUX BIJTYY€HO 1 110 Ma€e OyTH JOCTaBJICHO aJipecary
ab0 TMMYacoBO 3aTPUMAaHO, 3 SIKUX BIJIPABIEHb 3HITO KOIMii Y OTPUMAHO 3pa3Kku, a
TaKOXX MPO MPOBEJCHHS 1HIIMX [1H, Iepea0adyeHnX YaCTUHOK JIPYToro I1i€l cTarti [1].
Tax, MOXEMO MOTOAUTHUCS 3 TAKUM JIOTIOBHEHHSIM Ta 3a3HAYUTH, III0 TAKOK HEOOX1THUM
y TaKOMY BUMAJIKy OyJie BU3HAUEHHS] BUYEPITHOTO TIEPENIKY TUX i, SIK1 CIITYUM Cy s
MO’K€ BUMHUTH TICIIsI OTPUMAHHS MPOTOKOJY Ta JIOATKIB, a TAKOK BU3HAYEHHS TOTO,
9l 3MOXKE CHITUMA CyJJsl, Yy pa3l BU3HAHHS IbOTO MPOTOKONIY HEAOCTATHHO
OOIPYHTOBAaHUM, NPUMHATH PIIMIEHHS [P0 BU3HAHHS HAKIAJCHHSA apemry Ha

KOPECIIOH/IEITII0, OTJIsI/I Ta BUIMKY KOpECHOHACHIIli He3akoHHuMH [ 50, ¢. 83].
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Taxox me oxniei HCP/I, sika cTaHOBUTH BTpy4YaHHs Y IPUBAaTHE CHUIKYBAHHS, €
3HATTS 1H(GOPMAIIIT 3 TPAHCTIOPTHUX TEIEKOMYHIKAIIIMHUX Mepexk. Tak, BiIMOBITHO 110
4. 1 cr. 263 KIIK Ykpainu 3H8TTS 1HbOpMAIIii 3 TPaHCHOPTHUX TEIEKOMYHIKAIIIMHUX
Mepex (Mepex, 110 3a0e3MeuyoTh NepeiaBaHHs 3HaKiB, CUTHAIIB, TUCbMOBOTO TEKCTY,
300pakeHb Ta 3BYKIB a00 MOBLAOMIIEHb OYb-SKOTO BUAY MK MIAKIFOYEHUMH JI0 HEl
TEJEKOMYHIKAIIIMHUMU MepeKaMu JIOCTYIY) € PI3HOBUJOM BTPYUYaHHS y MpPHUBATHE
CHUIKYBaHHS, SIK€ MPOBOJIUTHCS 0O€3 BiloMa 0Ci0, SIKI BUKOPUCTOBYIOTH 3acOOU
TEJIEKOMYHIKAIl /i nepeaaBaHHs iH(opMallli, Ha MiACTaBl YXBAJIU CIITYOrO CYIL,
SIKIIIO TI1J] 4ac MOro MpOBEACHHS MOXKHA BCTAHOBUTH OOCTABUHHU, SIKI MAIOTh 3HAUYEHHS
U1 KpUMiHaIbHOTO mpoBamkeHHs [1]. BimnmosimHo no [HCTpykiii mpo oprasizaiiito
MIPOBEICHHS HETTIAaCHUX CIAYUX (PO3UIYKOBUX) A1 Ta BAKOPUCTAHHS iX PE3YIbTATIB y
KpuMiHaJIbHOMY mpoBa/keHHl Bif 16.11.2012 3uarrs iHdopmaiiii 3 TpaHCHOPTHUX
TEJIEKOMYHIKAIIIMHUX MEpeX TMOAUIEThCS Ha: 1) KOHTPOJb 3a TeaePOHHUMU
PO3MOBaMH, IO MOJISATa€ B HEMJIACHOMY INPOBEAEHHI 13 3aCTOCYBaHHSM BIJIIOBIIHUX
TEXHIYHUX 3aco0lB, y TOMY YHCII BCTAaHOBJIEHMX HAa  TPAHCIOPTHHUX
TEJIEKOMYHIKAIIIMHUX ~Mepexkax, CIOCTepeXEHHs, BiAOOpy Ta (Qikcallii 3MmicTy
TeneoHHUX po3MOB, 1HIIOI 1H(opMarii Ta curHaiiB (SMS, MMS, dakcuminbHuit
3B'SI30K, MOJIEMHUI 3B'I30K TOIIIO), SIK1 IEPEAtOTHCsI TeNIe()OHHUM KaHAJIOM 3B'A3KY, 1110
KOHTPOJTIOETHCS; 2) 3HATTS 1HQOpMaIlii 3 KaHATIB 3B'SI3KY, 10 TOJSTA€ B HEMJIACHOMY
oJIep>KaHHI, TIEpeTBOPEHHI 1 (hikcallli 13 3aCTOCYBaHHSAM TEXHIYHHUX 3aCO0IB, Y TOMY
YKCIIl BCTAHOBJICHUX Ha TPAHCIOPTHUX TEJIEKOMYHIKAIIMHIX MEpekax, Y BIAMIOBITHIMI
(dopMi pi3HUX BUJIIB CUTHAIIB, SIKI IEPEAAOThCS KaHATAMU 3B'A3KY Mepexki [HTepHeT,
THIIIMX MEPEX Tepeadi JaHuX, 0 KOHTpoIrorThes [70].

Tax, oxHiero 3 rapanTiii nij yac nposeaenHs 1iei HCPJI € te, 110 BiAnoBiaHO 10
9. 1 ct. 121 HoBoro 3akony VYkpainu «lIpo enekTpoHHI KOMYyHaIi» IOCTyN [0
1HopMallii Mpo crnokuBaya, (paKkTH HAJaHHS €JIeKTPOHHUX KOMYHIKAIIHUX MOCIYT, Y
TOMY YHUCII JI0 JaHUX, 110 OOpOOJISIIOThCS 3 METOH Iepenadi Takoi iHdopmailii B
€JIEKTPOHHUX KOMYHIKAIIMHUX MepexaX, 3/IMCHIOETbCS BUKIIOYHO Ha IMIJCTaBl

pILLIEHHS Cyy, CITYOr0 CyAJll y BUMAJKaX Ta NOPSIKY, nepeadaueHux 3akoHoM [S1].
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Takox 3rigHo 3 4. 2 c1. 263 KIIK Vkpainu B yxBajii ciaiT4oro cyaal npo J03BLT Ha
BTPYYaHHSl y NpPUBAaTHE CHUIKYBaHHS B LIbOMY BHUMAJKY JOJAaTKOBO IMOBHHHI OyTH
3a3HaueHl 1JeHTU(IKALIIHI O3HaKW, SKI JO3BOJIATH YHIKAIBHO 1AEHTH(IKYBaTH
aOOHEHTAa CIIOCTEPEKEHHS, TPAHCIIOPTHY TEJIEKOMYHIKALINHY MEpEexXy, KIHIIEBE
o01aTHaHHSI, Ha SKOMY MOJXKE€ 3/IIICHIOBATHCS BTPYYaHHs y IPUBATHE CILIKYBaHHSA [1].
To6to 3akoHHMM npoBeneHHsM Liei HCP/] Oyzne Take npoBeneHHs, sike BiAOYBa€ThCS
Ha MIJICTaBl yXBaJIM CIIIYOTO CYJUIL, a SKIM YITKO BU3HAYEHO O3HAKW aOOHEHTa, KU
IIIsIrae crocTepexxeHHio. Biyuny nymky BucnoBmoe XK. B. Y noBeHko 11010 TOro, 1o
BapTO NoALIATH 1T mpoBeaeHHs 1€l HCPJI 1 BiAmOBIIHO 10 HUX PO3PI3HATH MiJICTaBU
nposenenns 1iei HCPJI. Tak, aBTopka 3a3Hauae, 110 mig yac mpoBeaeHHs 1iei HCP/]
CIiJ| BUAUTUTH JIBI Tpynu cyO0’ekTiB: 1) 1€ mio3proBaHMid a00 1HII YYaCHUKU
KPUMIHAJILHOTO MPOBA/HKEHHS, CIUIKYBAaHHS MK SKUMH MOXE MaTu iHGopMaIlo Ta
(dakTu4Hi JaHi [M0J0 OOCTaBUH, SKI MAalOTh 3HAYEHHS Ui KPUMIHAJIBLHOTO
MIPOBAKEHHS; 2) TOTEPILINIA, Oro OM3bK1 POUYI UM 1HII YYaCHUKU KPUMIHAIBHOTO
MIPOBAKEHHS, SIKIIIO HasBHA 3arpo3a BUMHEHHS MPOTH JAaHUX OCIO 3JIOYMHHUX JTiH.
CamMe ToMy n71sl TIepIIOi KaTeropii ocid € HEOOXITHUM OTPUMAHHS YXBAJIU CI1AYOTO
CYJUIL, UIsl APYTOi MOBUHHO OYTH JIOCTATHIM OTPUMAHHS 1XHBOI MUCHMOBOI 3asBH, A Y
pasi ii BIACYTHOCTI — PILIEHHS CYyAy, OCKUIBKM CaM€ TaKWi MiJIX1J Y3TOIKY€ThCS 3
NOJIOKEHHAMU 3akoHy Ykpainu «lIpo 3a0e3neueHns Oe3neku ocio, siki OepyTh y4acTb
y KPUMIHAJIBHOMY CYJOYHMHCTBID», @ ToMy cTatTs 263 KIIK Ykpainu notpeOye Takoro
JOMOBHEHHA [63, c. 124]. Takox MOromKyrO4uch 3 ABTOPKOK IHOAO JOMOBHEHHS
Kogekcy BuuepnHuM TmieperikoM o0ci0, uusi TeneoHa KOMYHIKAIUS MOXKe
npociyxoByBatucs, opuanuHi miacraBu 1iei HCPJ, monst marepianiB, siki Oynu
oTpuMaHH1 BHachifiok npoBeneHHs wiei HCPJL [63, c. 125]. Moxkemo aomatu, 1o
0COOJMBO BAXKJIMBOIO € JOJSI MAaTepiajiB, sIKI CTOCYIOThCS TIPUBATHOTO KUTTSI 0COOH,
OCKUTbKHU Taka 1H(opMallis He TOBUHHA MiIJISITaTH PO3TOJIONIEHHIO.

Cxoxoro HCIIP € 3usTTs iHdOpMallli 3 eNeKTpOHHUX 1HHOPMAIIIHUX CUCTEM.
BignoBimno g0  IHCTpykuii mpo oprasizailifo MPOBEIEHHS HETJIACHUX CIIITUYUX

(pO3IIyKOBUX) /il Ta BUKOPUCTAHHS iX PE3yJIbTaTIB Y KPUMIHAJILHOMY MPOBAKEHHI
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Bix 16.11.2012 3usaTTS iHDOpMAILlii 3 eNEKTPOHHUX 1HPOPMAIIIMHUX CUCTEM Oe3 Bioma
ii BIIACHMKA, BOJIOAUIBL a00 yTpUMyBaya MOJSIrae B oeprkaHl iH(popMallii, y TOMy
YHCIl 13 3aCTOCYBaHHSAM TEXHIYHOTO OOJaHAHHS, SIKA MICTUThCS B €JIEKTPOHHO-
OOYHCITIOBAIPHUX MalIMHAaX (KOMI'IOTEp), aBTOMAaTHUYHUX CHUCTEMaX, KOMITIOTEPHIM
Mepexi [70]. Tak, omHiero 3 rapantiii npoeneHHs miei HCP/I € te, o BiAMOBIIHO 10
4. 1 cr. 264 KIIK Ykpainu nouryk, BUsBICHHS 1 (hikcallis BIIOMOCTEH, 1110 MICTSThCS B
€JIEKTPOHHIN 1H(OpMaIliifHid cucteMi abo0 iX 4YacTWH, JOCTYN JO EJIEKTPOHHOL
iHpopMaIliiiHoT cucTeMu a0o ii YaCTUHM, a TaKOX OTPUMAaHHS TaKUX BioMocTel 0e3
BiZIOMa 1i BJIACHMKA, BOJIOJUIBI a00 yTpuMyBadya MOKE 3/1MCHIOBATHCA Ha M1JICTaBi
YXBaJM CHITYOTO CYIL, SKIIIO € BIZIOMOCTI MPO HAsBHICTH 1H(GOpMAIIii B €IEKTPOHHIH
iHpopMaIliiHiid cuctemi a0o ii YacTHHI, 0 MA€ 3HAYEHHS JJIsl IEBHOTO JIOCYI0BOTO
poscnigyBanHs [1]. Bapro 3ayBakuTH, 10 HE MOTpeOye MO3BONIY CIIAUOTO CYII
3100yTTS BIIOMOCTEH 3 €IEKTPOHHUX 1H(POpMaLIHHUX cucTeM abo il YaCTUHU, TOCTYT
70 SIKUX HE OOMEXYEThCA il BIACHUKOM, BOJIOAUIbIIEM a00 yTpuMyBadeM abo He
OB’ SI3aHUM 3 MTOJIOJIAHHAM CUCTEMHU JIOTIUHOT O 3axucTy [1]. BiryuHoto € gymka aBTOpiB
B. I. T'oBopyxu ta B. A. CremanoBa, fKi 3a3HayarOTh, 110 YMHHE 3aKOHOAABCTBO
notpedye UITKOrO BH3HAUEHHS TMOHSATTS «3HATTS 1H(MOpMAIli 3 EIeKTPOHHUX
1HpOpMAIITHUX CUCTEM» Ta MPOMOHYIOTH TOMOBHUTH cT. 264 KIIK Ykpainu neperikom
T, SIK1 CTAHOBJISATH 3HATTS 1H(OpPMAIIii 3 eEeKTPOHHUX 1H(HOPMAIIIITHUX CUCTEM, a came
BU3HAYUTU PIi3HI CMOCOOM 3HATTA 1H(OpMAIllli, Taki SK CIOCOOM Oe3MOoCcCepeIHbOro
JIOCTYITy Ta CHOCOOU, SIKi JO3BOJISIFOTH BIUIAJICHO OTpUMATH 1HGOpPMAIIO HUISIXOM
niadopy naposmis oo [52, ¢. 71].

BapTo 3ayBaxkutu, 1110 BIAMOBIIHO 1€ O/IHIEIO TAPAHTIEIO 3a0€3MEUEHHS OXOPOHH
1HopMallii, sKka OTpUMaHa BHACIIJOK 11 3HATTS 3 TPAHCIOPTHUX TEJIEKOMYHIKAIIIMHUX
Ta eJICKTPOHHHUX 1H(OPMAIIIMHKX JHKEPET € Te, 110 BiAmoBiaHO 110 cT. 265 KIIK Ykpainu
3MiCT 1H(pOpMaIlii, 110 TepeaacThcsl 0co0aMu Yepe3 TPAHCIOPTHI TEIEKOMYHIKAIITHI
MEpexKi, 3 SIKUX 3AIMCHIOETHCS 3HATTS 1H(OpPMAILIli, 3a3HAYAE€THCS Yy MPOTOKOMI MPO
MIPOBEICHHS 3a3HAUEHUX HETJIACHUX CIIYUX (PO3IIYKOBHX) Aiid. Takok mpu BUSBICHHI

B 1H(oOpMallli BIIOMOCTEH, 10 MarOTh 3HAYEHHS JUISI KOHKPETHOTO JIOCYAOBOTO
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pO3CIiyBaHHs, B MPOTOKOJII BIATBOPIOETHCS BIJMOBIIHA YAaCTHHA TaKoi 1H(OpMaIlii,
MICJIA 4OTO MPOKYPOP BKUBAE 3aX0IB JUIsl 30epexeHHs 3HATo1 1HGopmartii. [Ipu ibomy
3MicT 1HQOpMallii, OAepKaHOI BHACTIOK 3AIMCHEHHS 3HSITTA BIIOMOCTEH 3
€JIEKTPOHHUX 1H(GOPMAIIHUX cUCTEM a00 iX YacThH, (PIKCYEThCS HA BIAMOBIIHOMY
HOCIEBI 0CO00I0, sIKa 3IIMCHIOBaJa 3HATTS Ta 3000B’sA3aHa 3a0e3meuuTd OOpOOKY,
30epexeHHst a0o nepenanHs iHGopmaitii [1]. Takoxk BapTo 3ayBakUTH, 110 BiIMIOBIIHO
no nyHkty 4.8 Buiesraganoi [HcTpykii ¢ikcarliss pe3ysibTaTiB HETJIACHOI CIIYO1
(po31IyKoBOi) [ii MOBMHHA 3[IMCHIOBATUCH TaKUM YHWHOM, 11100 3aBxau Oyna
MOJKJIMBICTh €KCIEPTHUM ILISIXOM BCTAHOBUTH JIOCTOBIPHICTH LUX pe3ynbTaTiB [70].
Bnyuyno 3aznauae O. MeteneB, 10 Take MOJ0KEHHS BITYU3HSIHOIO 3aKOHOJIABCTBA
Bignosifgae npaktuii €CIIJL Tak, aBrop 3a3Hauae, 110 BinoBiaHO A0 npakTiuku €CITI
MPaBO JIep)KaBU Ha BTPYYaHHS B TPUBATHE CIUIKYBaHHS MOXe OyTH BU3HAHE
JIOITYCTUMUM TUIBKU SIKILIO TaKe BTPYYaHHS 3AIACHIOETHCS Y BU3HAUYEHUN 3aKOHOM
crnoci0, Tak camo, K 1 cama (ikcallisi pe3yibTaTiB Takoro BTpydaHHs. J[iicHO, Mu
MOYKEMO TOroJuTHCA 3 aBTOpoM wIoAo0 JonoBHeHHs uuHHOro KIIK VYkpainu
MOJIOKEHHAMM, K1 OyyTh YITKO BU3HAYATH BUMOTH JI0 IPOTOKOMY (hikcallii nepediry
Ta pe3yJIbTaTiB MPOBEACHHS 3HATTS 1H(GOpMAI] 13 TEIEKOMYHIKAIMHUX MEpPex Ta
€JIEKTPOHHUX 1H(HOPMAIITHUX CUCTEM, a CaMe BUAUICHHSI BUMOT JIO TAKOTO MPOTOKOIY
B okpewmiii ctatTi KIIK Ykpainu [53, c. 96].

Orxe, KIIK Vkpainu BCTaHOBIIOE HU3KY TapaHTId 3a0e3MeueHHs] OXOPOHU
TAEMHMIII TIPUBATHOTO OCOOU MiJT Yac MPOBEJICHHS] HErMIACHUX CIITYUX (PO3IIYKOBHX)
i, SIKI CTAHOBJIATh BTPYYaHHs Yy NMPUBAaTHE CIUIKYBaHHA. Bapro 3ayBaxuTu, 110 IIi
rapaHTii IOJUISIOTHCS Ha 3arajbHi, sIKi epe0ayueHi A MPOBEICHHS BCIX HETJIaCHUX
ciquux (PO3IIYKOBHX) JIM, Ta HAa CHELIaNbHI, SIKI € CHeHU(DIYHUMH JUISI KOXKHOL
koHkpeTHOoT HCP/, sika cTaHOBUTH BTpy4YaHHsI y IPUBATHE CIUIKYBaHHS. Takox BapTo
3ayBakutd, o KIIK VYkpainu norpedye NmeBHHUX AONOBHEHb 3a/J1s1 TapaHTyBaHH:
3a0€e3MeYeHHs] OXOPOHU TAEMHHLII IPUBATHOTO YKUTTSL.

Takox cepen BUILE3raJaHuX rapaHTii 3a0e3leueHHs] OXOPOHU HEBTPYYAHHS B

ocoOuCTe 1 CIMEMHE XHUTTS OCOOM Yy HAayKOBIM JITEpaTypl Ha3MBAIOThCS Takl, 5K
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3a0opoHa € 3a00poHa BTpydYaHHS Yy T[IPUBATHE CHUIKYBaHHS 3aXHUCHUKA,
CBSIILIEHHOCITYKUTEIS 3 MiI03pIOBaHNM, OOBUHYBAaYE€HUM, 3aCy/UKEHUM, BUIIPABIAAHUM,
mo ysromkyerbes 3 mnosumiero €CIUL sxumit y copaBl 1 «lonpaep npotu
BenukoOpurtaHii» 3a3HauuB, IO MpPaBO B’SI3HS HAa TAEMHUIIO KOPECTIOHICHIT 3
aJIBOKaTOM 1 Cy/IOBUMH OpraHaMH y 5KOTHOMY pa3i He MMOBHHHO 3a3HAaBaTH BTPYYaHHS,
OCKLJIbKM BOHO € OCHOBHUM 3ac000M, SIKHiA 103BOJIsIE 0001 Takiii 0co01 yTBEpAUTH CBOI
npaBa [44, c. 452]. Bcranosnenns KIIK ctpoky il yxBayu CiaiT40r0 CyUI, 10 HE MOXKE
MIEPEBUIILYBATH JIBA MICSII, € TAKOX OJHUMU 3 TapaHTiil 3a0e3MeueHHs JOJepKAHHS
KOHCTUTYIIIMHUX TpaB 1 cBoOoj oguHu [44,c.453]. Ille omHi€l0 rapaHTiero €
OTPHUMAaHHS B1J CIITYOr0 CyAJll J03BOTy Ha npoeAeHHs neBHoi HCP/I, xoua po3risin
TaKOro KJIOMOTAaHHS BIANOBLAHO 10 4. 1 cT. 248 KIIK Ykpainu cTaHOBUTh MaKCUMyM
IICTh TOOUH 3 MOMEHTY WOro OTpHMaHHS, TOMY, SIK BIYyYHO 3a3HAyaroTh
O. O. JleBennapenko Ta /. B. IBamenko, 1ue € J0BOJII HEBEIMKUI MPOMIKOK Yacy, a
TOMY, 3Ba)KAl0OUM HAa 3aBAHTAKEHICTh CIIIYMX CYAJIB, TaKl KJIOMOTAaHHS JOBOJI 4acTo
3aJI0OBOJIbHAIOThCA Ha (popmanbHOMy piBHI [71,c. 570]. Tomy, sk OGaunmo, TEBHI
rapaHTii 3a0€3MeUeHHs] OXOPOHU HEBTPYYaHHS B MPHUBATHE JKUTTS 0COOM MOTPEOYIOTh

MMOJAJIbIIOT0 YAOCKOHAJICHH.

3.2. IIpoonemu 3abe3neueHHs OXOPOHU MACMHUYL RPUBAMHO20 HCUMMSA Ni0
Yac npoeedeHHA CAidYux (Po3ulyKkosux) Oiil, w0 o00MeHcyloms npaso Ha
HEe0OMOPKAHICHb HCUMA

Sk Bxe Oyno 3a3HAUYEHO BUINE, 3arajibHl TapaHTii HEBTPYYaHHS B IMPUBATHE
KUTTA ocobu 3a3HayeHi B rasl 2 KIIK Ykpainu, ane IXHIO KOHKPETH3ALII0 MOKEMO
3HaiTh Ha npukiaal konkpetHux CPJ] ta HCP/I. Tak, BianosigHOo 10 4. 3 c1. 233 KIIK
VYkpainu ciiquuid, [i3HaBay, IPOKYpOp Mae MpaBo J0 MOCTAHOBJICHHS YXBAJIU CIILUYOTO
CyUIl YBIMTH JI0 KUTJA YU IHIIOTO BOJIOJIHHS OCOOM y HEBIKIATHUX BUIAJIKAX,
I1ICTAaBOIO BTPYUYaHHS y TakKid cUTyalii Oy/ie MOCTaHOBa, CKJIa/IeHa BIAMOBIIHO 110 4. 5
ct. 110 KIIK VYkpainu, npo 1o Wnuiocst y apyromy posaim [1]. BayuHo 3a3Ha4aroTh

I. B. T'anaran ta XK. B. Y 10BeHKko, 1110 3a0€31€4eHHS OXOPOHU HEBTPYUYaHHSI B IPUBATHE
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KHUTTS OCOOM Y JTaHOMY BUIAJIKy MPUMIPHUKA TAaKOi NOCTAHOBHU OyZe HEOCTaTHBO, a
TOMY JIaHe TMpolIeCyabHE PillleHHs] 000B’SI3KOBO MMOBUHHO MAaTH MEYaTKy OpraHy, Iio
MIPEJICTaBIIsIE CAITUmiA, Ai3HaBau abo mpokypop [58, ¢. 115]. 3a anamnoriero 3 yxBajorw
CJILAYOrO CyZJll, TaKa MOCTAaHOBA TEX MMOBHMHHA OyTW 3aJIMIIEHA HA BUIHOMY MICLI.
BapTto 3a3HaunTH, 110 A7 IPOBEACHHS 001IyKY (200 1HIIOI CIiI4oi (PO3LIyKOBO1) i,
OCKUTbKY MPOHUKHEHHS JI0 KUTJIA UM 1HIIIOTO BOJIOIIHHS 0COOU MOXKE 3/IIACHIOBATHUCS 3
OyIb-KOI0O METOI0), IPOKYpPOp, CIITUMNA, I3HABAY 3a MOTOKEHHSIM 13 IPOKYpPOPOM
3000B’s13aHUI HEBIAKIIAAHO MICHIS 31IMCHEHHS TaKUX /il 3BEPHYTUCS JI0 CIILTUOTO CY I
13 KJIOTIOTAHHSAM TIpO TIpoBeAeHHs 001yKy [1]. Ilpu 1ipoMy SIKIO KIIOTIOTaHHS HE Oye
MOTOJKEHO, OyIb-AKi JOKa3W, OTpUMaHl BHAcCHiIOK mpoBefaeHHs paHoi CP/I,
BU3HAIOThCA HenomyctumuMu. I. Berepa y cBoiil poOOTI HaBOAMTH aHa3 CyAOBOI
npakTuk. Tak, aBTopka 3a3Hauae, 1m0, sk Bkazye C.I. KpaBuenko, cmimui cymui
33JI0BOJIBHSIIOTH TaKi KJIOTIOTAHHS SIKIIIO HA MOMEHT IMMPOHUKHEHHS JI0 )KUTJIa YU 1HIIIOTO
BOJIO/IIHHS OCOOM HEMOXJIMBO OyJ0 OTpUMaTH B TOPSAKY, MepeadadyeHOMY
KPUMIHAJILHUM TPOLIECYyaTbHUM 3aKOHOM, BUIMOBIAHUN MO3BLT CHITYOTO CYAJl; V
BUIAIKaX HEOOX1THOCTI BpATYBaHHS MailHa, KOJIHM BUSIBJICHI B XOI1 OOIITYKY peul MatOTh
3HAYEeHHS Ui JOCYJIOBOIO PO3CIITyBaHHS;, HEOOXITHICTh HEralHOTO OIJISAY 1HILIOTO
BOJIO/IIHHSA OCOOM 3 METOK) BCTAHOBJIGHHS HAsIBHOCTI CIiiB KPUMIHAIBHOTO
MIPABOMOPYIIEHHS; OOIIYK Ta BUJIYyYEHHsI pedel JO MOCTAHOBJIEHHS YXBAJU CI1AYOTO
cy Il Oyu HeoOXiTH1 3 METORO 3aro0iraHHsl iX 3HUIIEHHIO ToIo [S55, ¢. 101].

Jyxe BaXIIMBUM € 3a0€3ME€UEHHS] OXOPOHU HEBTPYYaHHsSI B MPUBATHE >KUTTS
ocobu mij yac o0mIyky € nutanHs ¢ikcarii nposeaenns 1iei CPJI. Tak, BiqnoBigHO 10
4. 7 c1. 236 KIIK VYkpainu npu oOuIyky ciiguuid, IpOKypop Mae MpaBo MPOBOIUTH
BUMIPIOBaHHS, (oTorpadyBaHHs, 3ByKO- UM BIJ€O3AIUC, CKJIAJATU IJIAHU 1 CXEMH,
BUTOTOBJISATH TpadivyHi 300pakeHHsT OOITYKAHOTO KUTJa UM 1HIIIOTO BOJIOJIHHS O0COOU
Y1 OKPEMUX PEUEil, BUTOTOBIIATH BIAOUTKH Ta 3JIIKH, OTJIAATH 1 BUITyYaTH JOKYMEHTH,
TUMYaCOBO BIITy4aTH peul, SIKI MAIOTh 3HAUEHHS JJIsl KPUMIHAIBHOTO MPOBaHKEeHH [ 1].
Takox 3rigHO 3 4. 10 mi€i  cTarTi OOIIyK KUTJA YM IHIIOTO BOJIOJIHHSA OCOOM Ha

MiCTaBl YXBAJIU CIIYOTO CyAJi B 000B’I3KOBOMY HOPSIIKY (PIKCY€ETHCS 3a JOTIOMOT OO
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aynio- Ta Bijeo3anucy [1]. Binyuny gymky BucnoBmoe A. I. MuxaiinoBa, mio Qikcartist
nepediry Ta pe3yibTaTiB OOLIYKY >KUTJIA UM 1HIIOTO BOJIOJIHHS OCOOM MO3HAYAETHCA
MEBHOIO CKJIAJHICTIO, 3BAYKAIOUM Ha JUHAMIYHICTH II€T CIia4uoi (pO3UIyKoBOi) Aii, a
TaKOXX Ha PI3HOMAHITHICTH JKEpEN OTpUMaHHs iHopMarlii, (ikcallis MOKINBA TUIBKU
3 BUKOPUCTAHHIM JIEKIIbKOX croco0iB dikcartii, nependadennx KIIK Ykpainu [54, c.
267]. Bignosinxo a0 ct. 107 KIIK Ykpainu BUKOHAHHS YXBaIH CILAYOTO CYIUIL, CYTy
PO MPOBEJIEHHSI OOITYKY B 000B’I3KOBOMY MOPSAKY (DIKCY€ETHCS 3a TOMOMOT'ORO 3BYKO-
Ta BIJCO3AMMUCYBATBHUX TEXHIYHUX 3aco0iB. Takox MNpo 3acCTOCYBaHHS TEXHIYHHX
3ac001B (hIKCyBaHHSI MPOLECYAIbHOI il 3a34ajeriib MOBIIOMIISIIOTECA OCOOH, SIKi
OepyTh yuacTh y mponecyanbHiid mii. ILlle oaHiero rapaHTi€lo BHCTymae Te, IO
HE3aCTOCYBaHHSA TEXHIYHMX 3aco0iB (hIKCyBaHHS KPUMIHAIBHOTO TPOBAHKEHHS Y
BHUIIAJIKaX, SKIIO BOHO € OOOB’SI3KOBHM, TSTHE 3a COOOI0 HEIIMCHICTH BIIIOBIIHOL
MPOLECYATBHOT Aii Ta OTPUMAHUX BHACTIIOK ii BUMHEHHS PE3YJIbTaTIB, 32 BUHSITKOM
BUIA/IKIB, SIKIIIO CTOPOHU HE 3alepedyroTh IPOTH BU3HAHHS TAKOI1 JIii Ta pe3yJbTaTiB il
3niicHenHs ynHHUMU [1]. Takox A. 1. MuxaiiioBa BUCIOBIIOE BIYyYHY AYMKY ILOJIO
Oe3nepepBHOCTI Takoro Bijeo3amucy ockuibku KIIK VYkpainu Hapaszi MiCTUTH
NPOrajJliHy B IIbOMY acCHEKTI Ta HE BU3HA4ae, 10 BIJEO3aIUC I 4Yac MPOBEICHHS
OOINIyKY UTJIA UM 1HIIIOT'O BOJIOAIHHS OCOOU MOBUHEH OyTH Oe3nepepBHUM [ 72, . 267].
Cxoxy aymky Buciosmtoe b. A. Mauili, 3a3navaroun, o Hapasi KIIK Ykpainu ne
MICTHUTb HAJIS)KHOTO PEryTFOBaHHS MOPSIKY Bijieoikcallii mij] 4ac MpOBEACHHS OOIIYKY
KUTJIA Y THIIOTO BOJIOAIHHS 0COOHU, a caMe He BU3HAUECHUMHU € MUTaHHS HAsIBHOCTI B
KaJIpi MIOHSATHX, @ TAKOXK MOTpeOH (pikcallii MOMEHTY BUITyYEHHSI 1 IEpeiKy MaiHa [73,
c. 290]. Ha wnamy nymky, KIIK VYkpainu notpeOye JONMOBHEHHS BHMOIOIO
Oe3MepepBHOCTI  BIACO3AMMCy I1J] Yac MPOBEAEHHS OOLIYKY JKWTJIA Yd IHILOTO
BOJIOJIIHHS OCOOH, a TAKOX BCEOIUHOCTI Takoi (hikcallii, TOOTO BUKOPUCTAHHS JEKUTBKOX
TEXHIYHUX 3aCO01B Ta MPUIA/IiB, [0 MAIOTh (DYHKIIIIO BiJICO3AIUCY.

Takoxx 0cOOIMBO TOCTPO 3a0€3MEUEHHSI OXOPOHU HEBTPYYAHHS MOCTAE Iif] Yac
MPOBEACHHS OOIIYKY Y pasi BIACYTHOCTI OCIO y HUTJI 4d 1HIIOMY BoOJOMiHHI. Tak,

BIIMOBITHO 10 4. 4 ¢T. 236 KIIK Ykpainu 3a Takoi cutyaiiii Korist yXBajau IOBUHHA OyTH
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3aJIMIlIEHa Ha BUJHOMY MICIIl Y KUTJI1 UM IHIIOMY BOJIOJIIHHI OCOOH, a TAKOX CJII UK,
MIPOKYpOp 3000B’s13aHUM 3a0€3MEUUTH CXOPOHHICTh MaiiHa, 10 3HAXOAUTHCS Y SKUTII
YM 1HIIOMY BOJIOJIIHHI OCOOH, Ta HEMOXKJIUBICTh JIOCTYITY J10 HBOT'O CTOPOHHIX 0ci0 [1].
Bmyuno 3asnauvatrotre . B.Tamaram Tta K. B. YnoBenko, mo nsg HopMa He €
MOBHOIIHHOO, OCKUIBKM HE BUPILIEHO MHUTAHHS IOJI0 3aJUIIEHHS KOIii MPOTOKOIY
OOIIyKy, SIKUA € OCHOBHHM JOKYMEHTOM (piKcallii MpOBEACHHS MPOIeCyalbHOI ii
[58, c. 116]. Takox ByuHy 1yMKY Buciositoe M. M. Bopo6uak, 3a3nagaroun, o KITK
VYKpaiHu MICTUTh TOJOXKEHHS OO0 MOKJIMBOCTI HMPOBEACHHS OOLIYKY XHUTJIa YH
THIIIOTO BOJIOAIHHS 0COOU y Pasi BIICYTHOCTI OCI0, ajie MpU 1IbOMY HE MICTUTh YITKOi
BKa31BKM Ha TPUBAIICTh BIJICYTHOCTI OCI0, 110 HA PAKTHUII IPU3BOJIUTH J0 3TI0BKUBAHb
Ta cBaBULI [74, c. 30]. Tak, BapTO 3ayBaXKuTH, 1110 BiAmoBiaHO 10 4. 1 cT. 236 KIIK
VkpaiHu A y4yacTi B MPOBEAEHHI OOLIYKYy MOK€ OyTH 3alpolUeHHUN MOTEpIUINH,
Mi03PIOBaHUM, 3aXHUCHUK, TMPEJACTABHUK Ta 1HINI YYaCHUKA KPUMIHAILHOTO
MIPOBAKEHHS. 3 METOIO OJIEP>KaHHS JJOTIOMOT'H 3 ITUTaHb, 0 MOTPEOYIOTH CIEIIAIEHUX
3HaHb, CIITYHUMA, TPOKYPOP ISl y4acTi B OOLIYKY Ma€ MpaBO 3alpOCUTH CIICIIATICTIB.
Crnigumii, mpoKypop BXKUBA€E HAJICKHUX 3aXO0/11B /7151 3a0€3MeUeHHs MPUCYTHOCTI MiJ] 4ac
MIPOBEACHHS OOIIYKY OCi0, Ui MpaBa Ta 3aKOHHI IHTEPECH MOXKYTh OyTH 0OMexeH1 abo
nopyieHi. HezanexxHo Bijy cTafii 1€l ciaiayoi il ciiaquuid, IpoKypop, 1HIa CIIy>k00Ba
0co0a, sika Oepe y4acThb y MPOBEJCHHI 00IITYKY, 3000B’s13aH1 JJOIyCTUTH Ha Miclie Horo
MIPOBEICHHS 3aXMCHUKA UM a/IBOKATa, TOBHOBAXKEHHS SIKOTO IMiITBEP/LKYIOTHCS 3T1AHO 3
nonoxkeHHsMU ctatTi S0 nporo Kogekcy [1]. ToOTo BiAMNOBIAAE 10 3rajlaHUX MOJIO0KEHb
CIITYUM, TIPOKYPOP i/ Yac MPOBEJICHHS OOIIYKY JKUATIIA YM 1HILIOTO BOJIOIIHHS MAlOTh
00O0B’s30K, a came 3a0e3MEYeHHs] MPUCYTHOCTI OCIO, A0 MPUBATHOTO >KUTTS SIKUX
BII0yBa€eThcs BTpy4aHHs. Tak, BIy4Hy AyMKY BHCIOBIIOIOTH aBTopu B. I. I'anmaran Ta
O. JI. AynschKuii, 3a3Ha4ar0u, 1110 HE3BAXKAI0UX Ha HAsIBHICTH 1IbOTO 000B’ 513Ky, KITK
VYkpainu npu 1150My J103BOJISIE€ TPOBOJIUTH OOIIYK 3a BIICYyTHOCTI BUILE3raJaHUX OCiO.
Ha gymky aBTOpiB, NPUCYTHICTh JBOX IMOHATUX Ta OE3MEPEPBHUI 3aIUC HE MOXKE
MOBHICTIO TapaHTyBaTH 3a0€3MEUEHHSI OXOPOHU TA€MHMUIII MPUBATHOTO JKUTTS 0OC10, y

YKUTJIIO UM 1HIIIE BOJIOJIIHHS SIKUX BTpy4aroThes, a Tomy KITK Ykpainu Tpeda 1onoBHUTH
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MOJIOKEHHSAMU, SIKI Tepea0ayaTuMyTh OOOB’S3KOBY Yy4YacTh 3aXHMCHHKA MiJl 4Yac
NpoBeeHHs OONIyKy 3a BIIACYTHOCTI 0cC10, sKMM OyJe 3arpoIIeHuil CTOPOHOIO
O0OBHHYBAUY€HHS y pa3i HAsIBHOCTI IOTOBOPY PO HAJAHHS ITPABOBOI IOTIOMOTH, a Y pasi
BIZICYTHOCTI BapTO Nepea0aunuTH 3alydeHHs O€30IUIaTHOrO a/JBOKaTa 3 HalOIMK4Oro
LEHTPY 3 Ha/laHHs 0€30IIaTHOI BTOPUHHOI MPaBoOBOi tonoMoru [75, ¢. 157].

Mu BBaxkaemo, 110 JJIs1 TapaHTii 3am00IraHHsl HEMPaBOMIPHOMY BTPYYaHHIO B
MPUBATHE KUTTSA OCOOM HEOOXITHO TaKOX TMepel0aunTH 3IUIIEHHS MPOTOKOITY
obmryky mig yac BumHeHHs naHoi CPJI. Takoxk AOAATKOBMMH TapaHTISIMM MiJl 4ac
NpOBeNIEHHs O0LIYyKy € 000B’si3k0Ba (hikcaris nposeaeHHs wiei CPJl 3a gonomororo
ayJio- Ta BIJ€03aMUCy, OCKUIbKH, SIK BIy4HO 3a3Havyae B. A. CokypeHKo, TOpYIICHHS
nanoi Bumoru KIIK B nomanbiiiomMy crae mijcTaBoro JUisi BU3HAHHS JJOKA31B, OTPUMAHUX
mig yac oOmIyky, HemomyctuMumu [59, c. 494]. Takox MiKaBy IYMKY BHUCIIOBIIOE
O. B. Kepeuu mipo Te, 1110 mifg yac nanoi CPJ] «MaroTh OyTH BAKUTI HAJIEXKHI 3aXO0IU JISI
3a0e3Me4YeHHs] MPUCYTHOCTI IiJI Yac MPOBEACHHS OOILIYKy oci0, mpaBa Ta 3aKOHHI
IHTEpECH SIKUX MOXKe OyTH 0OMexkeHo abo mopytieHo» [76, c. 380].

[Ile onmHiero rapaHTi€ro 3a0€3MeUEHHs] OXOPOHHU HEBTPYYAHHS B IPUBATHE KUTTS
ocobu BiAMOBIAHO 10 4. 3 cT. 234 KIIK € 3a3HaueHHs B KJIOMOTaHHI MPO HAJaHHS
JI03BOJTY PO OOINIYK KUTIa 1HIUBIAyalbHI a00 POAOBI O3HAKM pedei, JTOKYMEHTIB,
IHIIOro0 MaifHa a0o oci0, SKHMX IUIaHY€ThCS BIAIIYKATH, a TaKOX iXHIM 3B’SI30K 13
BUMHEHUM KPUMIHAJIBHUM MPABOMOPYIICHHSAM. A TOMY aBTOp BIYYHO 3a3HAyae, 1110
3a3HAYEHHS B yXBaJll TAKOT'O MOHSITTS SIK «IHIII peyi Ta IOKYMEHTH, sIKI MAIOTh 3HAYECHHSI
JUI1 KPUMIHAJIBHOTO TPOBA/KEHHS» HE Oylie BIAMOBINATU 3acaji HEBTPYYaHHS B
MIpUBaTHE XUTTS ocodu [76, ¢. 382].

[Momo ocobucroro o6myky Baprto 3a3HauntH, MmO KIIK mnotpedye
BJIOCKOHAJIEHHS B 1[Il YaCTHHI, OCKUIbKH, SIK BIy4HO 3a3Ha4yaroTh I. B. PubikoBa Ta
JI. YO. I'pexoBa, BIANOBITHO O 3aKOHOAABCTBA, MMPOBEAECHHS OCOOMCTOro OOLIYKY He
nependayae TMOMEPETHHO OTPUMAHHS YXBAJlM CHIIYOTO CYAJl, IO CTBOPIOE
HEOJTHO3HAYHICTh Y MPaBO3aCTOCYBaHHI 111€1 HOPMU Ta CyIO0Bii mpaktui [77, c. 184].

Ha namy aymky, it epekTUBHOTO 3a0e3MeYeHHsT HEBTPYUYaHHsS B MPUBATHE KUTTA
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0cOo0U MOPSAIOK MPOBEACHHSI OCOOUCTOr0 OOIIYKY MOTPeOy€e OKPEMOTO BPETYIIOBAHHS
y BianoBiaHik cr. KIIK, a Takox mifcTaBor0 MpOBEACHHS TAKOTO OOIIYKY MOBHUHHA
OyTH yXBaja CHITYOrO CyA[l, BIAMIHA BiJ yXBaJd JJs OOLIYKY KUTJAa YW 1HILOTO
BOJIOJIIHHSI.
% sk ok

[TinOuBaroun MIACYMKH, MOXHA 3a3HAYUTH, IO 3a0€3MEYEHHS OXOPOHU
HEBTPYYaHHS B 0COOMCTE 1 CIMEHHE KHUTTS 0cOOM Mae HeaOUsIKe 3HAYEHHsI, OCOOJIMBO
M 4Yac TMPOBEICHHS HErMacHUX ciiauux (po3mrykoBux) mil. Taka oxopoHa
3MIIACHIOETHCS HA M1ICTaBl HOPMATUBHO 3aKPIIEHUX TapaHTiid, OCHOBHA METa SIKUX 1€
3aro0iraHHs 30UpaHHIo, 30epiraHHI0, BUKOPUCTAHHIO Ta MOIIUPEHHIO 1HpOpMAaIlii Ipo
MIPUBATHE XUTTA ocoOu Oe3 ii 3roau, kpim Bumnajakis, nepeadauennx KIIK 1 mume 3
METOI0 BUKOHAHHS 3aBJaHb KPUMIHAJILHOTO MpoBapKeHHs [75, ¢. 149]. Tak, oco6mmBo
MOCUJICHI TapaHTii 3a0e3MeYeHHsT HEBTPYYaHHsS B MPUBATHE >KUTTS OCOOM MOXKEMO
cnioctepirartu mij yac nposeaeHHss HCP/I, ockiibku 3a0e3neueHH o MpaB Ta cBoO0/1 010
Ta rapaHTii HEPO3MOBCIOHKEHHS 1H(POPMAIIli MPO MPUBATHE KUTTS OCOOH, I0JI0 SIKUX
MIPOBOJIATKLCS TaKi Jii, MpUCBSYeHa okpeMuil po3aii riasu 21 Kogekcy.

3BUuaiiHo, He MOXHA roBoputH Tpo Te, 110 KIIK Ykpainu € ineansuum y chepi
3a0e3MeueHHs] HEBTPYYaHHS B IIPUBATHE KUTTS 0COOU, HANPUKJIIA/I, MOJIOKEHHS 10]10
OOIIyKY >KUTJIA YU THIIIOTO BOJIOAIHHSA 0COOU Y HEBIAKIIQHUX BUMAIKAX, TPOHUKHEHHS
70 KUTJa YW IHIIOTO BOJIOJIHHS OCOOM 3a JOOpPOBUIBHOIO 3rO0K0 MOTPEOYIOThH
MOJAJIBIIOTO yJIOCKOHAJIEHHS. TakoX MU BBakaeMo, 110 unHHa HopMma KIIK Ykpainu
II0JI0 MOMJIMBOCTI Y BHHSTKOBUX HEBIIKJIAQAHUX BHUIMAJKaX, IOB’A3aHUX 13
BPATYBAaHHSIM SKHUTTS JIIOJIEW Ta 3amo0iraHHsIM BYMHEHHIO TSHKKOTO a00 OCOOJIMBO
TSOKKOTO 37I0YMHY, IPOBEACHHS HETJIACHOI CIT1T401 (PO3IIIYKOBOI) Aii 10 MOCTaHOBIICHHS
YXBaJM CIITYOTO CYJIl y BHUMAJKax, nependadueHux muMm Konekcom, 3a pillieHHSIM
CJIIAYOTO, Y3rOKEHOro 3 MPOKYpOpoM, abo MPOKypopa € 3aHaJTO 3arajbHOK Ta
HEKOHKPETU30BAHOIO, 1110 Ha MPAKTHIIl IPU3BOJIUTH JI0 HAJTO IIMPOKOTO TITyMaueHHS 1
MOXX€ MPU3BOAUTH J0 3JIOBXHUBaHb. Came ToMy MM BBakaeMo, 1o s Hopma KIIK

VYkpainu notpedye OubiIoi aAetamizamii. Bapto 3ayBakuth, mo Oe3 BIINOBIIL Y
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3aKOHOJIABCTB1 JIMIIACTHCS NOJAJIbIIA JOJI Ta 3aKOHHICTH TaKOi HETJIACHOI CIIIYOl
(po31IyKOBOi) il y BUMAJIKY, SKIIO CIAYUM CyIsl HE HAIACTh JO3BUI HA MMPOBEJCHHS
HCPJI, 3Baxkaroun Ha BIACYTHICTH MifcTaB. 3BicHO, 4. 3 cT. 250 KIIK VYkpainu
nependayeHo, 10 BUKOHAHHSA OyAb-SKUX il 3 TPOBEACHHS HETJIACHOI CIII4ol
(po31IyKoBOi) Mii TOBMHHO OyTH HEralHO NPUIIMHEHO, SKIIO CIIYUNA  CyUIs
MOCTAaHOBUTh YXBaJy MPO BIIMOBY B HaJaHHI JO3BOJY Ha MPOBEICHHS HETJIacHOl
CIA40i (PO3IIYKOBOI) Iii. AJie 3aIMIIA€ThCs BIIICYTHIM BPETyJIIOBaHHS CUTYaIlll, KOJIN
HCPJI Bxxe npoBeneHa, MpoTe CIIAUMN CyJIs MICHs i MPOBEJACHHS HE HA/Ja€e J03BL,
came Tomy KIITK Ykpainu Texx norpeOye T0MOBHEHHS Y i YaCTHH.

Takox, Ha Hally AyMKy, MOBHHEH OyTH mepeadaueHud OKpeMHUN MOPSIOK
MIPOBEACHHS OCOOMCTOr0 OONIYKY Ta OKPEMI MiJICTABH MO0 MPOBEACHHS, 110 BIIMIHI BiJl
NPOBEEHHS OONIyKY MHTia YM I1HIIOro BOJOAIHHA. [lopsmok peanizauii 3acagu
HEBTPY4YaHHS B MPUBATHE KUTTsA ocobu min vyac nposeneHHss HCPJL takox motpedye
MOJIAJIBIIIOTO YJIOCKOHAIICHHS, OCKUIBKH TIEBHI MOJIOXKEHHSI € CYTO JCKJIaPATUBHUMU,
THILI TTOJIOKEHHS BUKJIMKAIOTh 0araTo MUTaHb MiJ yac ix peanizauii yOBHOBaKEHUMU
Ha Te Cy0’€KTaMH.

He3Baxxaroun Ha 3rajaHi HelOJKY, Ha Halry AyMKy, npuidHATTa KIIK Ykpainu
2012 poky € 3HauHUM KpokoM Briepel, ockuibku HOBUM KIIK Ykpainu nopiBHSHO 3
KIIK Ykpaiau 1960 mictuTh HaGarato Ouibllie rapaHTiil Ta MOPSAAKY iX peaisallii, 1o

CHPSIMOBaH1 Ha 3a0€3ME€YEHHS 3aCa/li HEBTPYYaHHS B 0COOUCTE 1 CIMENHE )KUTTS OCOOU.
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BUCHOBKUA

VY miii kBam@ikauiiiHiii podota OyJI0 PO3MIIHYTE MUTAHHS BUCOKOI HAYKOBOI
3HAYYIIOCTI, @ caMe 3a0e3MEUEHHS] OXOPOHU TAEMHHUII MPUBATHOTO XKUTTA HA CTail
JI0CYIOBOTO po3ciiayBanHs. [lincymMoByroUH, BapTO 3a3HAUYUTH, IO cpepa 0COOUCTOro
1 ciMeitHOrO KUTTS ocobu, siki BiamoBiaHO 10 KIIK Ykpainu yTBOproroTh mpuBaTHE
KUTTA 0COOU, 3BICHO, HE MOXE MOBHICTIO OyTH BpPEryJbOBaHE MPAaBOBUMHU HOPMaMH,
OCKUIBKU 11l TOHSTTS € HEBUYEPIIHUMHU Ta TMOCTIHO €BOMIONIOHYIOTh. Ha mincTasi
MPOBEIEHOT0 JTOCIHKEHHS! BU3HAYEHO IMO3MI1li, K1 TaHIBHUMH Yy HAayKOBIH JIITeparypi,
a TaKoXX 3alpOolOHOBAHI MPOIMO3MII, SIKI CHOPSIMOBaHI Ha TMOKPAIIEHHI YHWHHOTO
3aKOHO/IABCTBI Ta YCYHEHHs [IEBHUX NPOTAJIMH Ta KOJMI31i, a caMe:

1. OcHOBHa pI3HUII MK OCOOMCTUM 1 CIMEHHHM XUTTAM TOJISITa€ B TOMY, IO
0COOUCTE KUTTSI CTOCYETHCS TUIBKM O€3MOCEpeHbO I1HAMBINA, Y TOM Yac sIK
CIMEMHE JKUTTS CTOCY€ThCSl JEKUIBKOX 0ci0, $KI TOB’S3aHl CIMEHHHMU
CTOCYHKaMU. BapTo 3a3HauuTH, 110 HEJOTOPKAHHICTH OCOOMCTOTO 1 CIMEHHOTO
KUTTS K MPUHIUI KPUMIHAIBHOTO MPOIIECY € TAKOK KOHCTUTYIIIMHUM MTPaBOM
KOXKHOTO TpOMaJsHMHA YKpaiHW, a TakoX, Ha Hally JyMKY, HOro MoOKHa
BB)XATHU 3araJlLHUM IPABOM ILOJI0 TAKUX MpaB SIK MPaBO Ha HEAOTOPKAHHICTb
KUTIIA, TAEMHUITIO JIMCTYBAHHS Ta MOBAary JI0 4ecTi 1 TiqHoCcTI ocoou. Ha Harmry
OyMKy, SIK 3acaja KpUMIHAJIBHOIO IPOLECY HEAOTOPKAHICTb OCOOUCTOro 1
CIMEMHOT 0 JKUTTA 0co0u noTpedye Outb AeTanbHoi pernamenTanii y KITK.

2. 3 ypaxyBaHHSIM IIPOAHAJII30BAaHOTO Matepiaiy y Iiid poOoTI MOXKHA BUSHAYUTH,
10 MICTUTBCS MOTpeda y YITKOMY BPEryJIIOBaHHI TAKHX IOHATH, SIK «OCOOUCTE
KUTTS», KIIPUBATHE )KUTTSH Ta «ciMelHe kuTTs». Hapasi y HaykoBiii niteparypi
3yCTpIYa€EMO KapAMHAIBHO MPOTUJICKHI MOTJISAM IIOJ0 TOrO, YU € CIMEHHe
KUTTA CKJIQJOBOI0 TPUBATHOTO KUTTS. HasBHICTP BENMKOI KUIBKOCTI
NPOTWIEKHUX TYMOK Yy JIITeparypl Ta BIACYTHICTb YITKOTO 3aKOHOJABYOIO
BU3HAueHHs. BBajkaemo, 1110 0cOOMCTE Ta MPUBATHE XKUTTS € CUHOHIMH, a came

tomy unmHHa penakuis KIIK Vkpainu, Ha Hamry AymKy, noTpeOye BHECEHHS
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BIAMOBIIHMX 3MiH. Bapro Bi3HauMTHM, [0 Taki 3MIHM TakoX OyAyTbh
y3romxyBatucs 31 cT. 32 Koncruryuii Ykpainu.

3HaueHHsA 3acaj] KpPUMIHAJIBHOTO TIPOBAHKCHHS B 3a0€3MEUCHHI OXOPOHHU
TAEMHMIII IPUBATHOT'O KUTTA € HAJIBAKIIMBUM. 3HAYHY POJIb B OXOPOH1 TAEMHHIII
MIPUBATHOTO KUTTS BIJITpa€ Taka 3acaja, SK IoBara J0 JIFOJACHKOI TiTHOCTI,
HEJOTOPKAHHICTh JKUTJA YW IHIIOTO BOJIOAIHHA OCOOHM, 3acaja TaEMHHUIII
COUIKYBAaHHS, a TaKOX 3acaay 3a0e3leyYeHHsT IpaBa Ha OCKap»KEHHs
NpOLECyaIbHUX PIEHb, i 4K Oe3aisuibHOCTI. I[liICyMOBYIOYHM, MOXKEMO
3poOUTH BUCHOBOK, III0 BCl 3acajd KPUMIHAJIBLHOIO IMPOBA/DKEHHSI € TaKOXK
BIJIIPalOTh BU3HAYAIBHY POJIb y 3a0€3M€YEHH] OXOPOHU TAEMHUILII IPUBATHOTO
KUTTAL

[1ix vac 3aiiicuenns aid, nependavennx KIIK Ykpainu, ynmoBHOBaXkeH1 Cy0’ €KTH
MOBUHHI IOTPUMYBATHUCS 3aKOHHUX IT1ICTaB BTPYYaHHS Ta MEX HEBTPYUYaHHS B
MPUBATHE JKUTTS O0CcOOM. Tak, OCHOBHOIO MiJICTABOIO 3aKOHHOTO BTPYYaHHS B
npuBaTHE KUTTA ocoou mia yac npoeaeHHss CPJl ta HCPJI e yxBana ciigyoro
CYJUI1, X04a 3 IIbOTO € MIEBHI BUHSTKHU.

Mexkamy HEBTpy4YaHHS B IMPHUBATHE KUTTS OCOOM BapTO BBaXKaTu Ti cdepu
0COOHMCTOrO0 1 CIMEHHOI0 JKUTTS 0COOH, SIK1 HE € HEOOX1THHM II1JT Yac 3A1HCHEHHS
JocyioBoro posciigyBanHs. Biamosigno ao mpaktuku €CIUT kpurepisimu y
TaKOMY BUIMAJIKy € BU3HAUEHHS, Y TIEPECITITy€ TaKe BTPYUYaHHS 3aKOHHY METY, a
TaKOXX YU € BOHO MPOMOPLIHHUM, TOOTO TaKUM, 32 SIKOTO JTOTPUMYETHCS OaaHC
MDK 1HT€pECaMU CYCILILCTBA T4 OKPEMOI 0COOU. 3arajioM MeKeI0 HEBTPYUYaHHS
y TOpUBaTHE XUTTS € 1H(oOpMAIlisl MPO MPHUBATHE >KUTTS OCOOHU, sIKa HE €
HEOOX1THOIO JUId LUIeH KpuMIHAIbHOrO npoBakeHHs. Ha namy aymky, KIIK
VYkpainu norpe0ye MOJANBIION0 YJOCKOHAJIEHHS I0JI0 YITKOTO BHU3HAYEHHS
JTAHUX MEXK.

Jlis Toro, moO BUIIE3a3HAYEHI MOJIOKEHHSI BUKOHYBAIMCA Ha MPaKTHIIL,
MOBUHEH ICHYBAaTHU JII€BUII MeXaHI3M 3a0e3MEYeHHsT OXOPOHU HEBTPYUYaHHS B

ocobucte 1 cimeitHe XuTTs ocoOu. Tak, Ha e CHOpsIMOBaHI HOPMATHBHO
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3aKpIIUICHUX TapaHTid, OCHOBHA MeTa SKHUX 1€ 3arnoO0iraHHs 30UpaHHIO,
30epiraHHI0, BUKOPUCTAaHHIO Ta MOUIMPEHHIO 1H(pOpMaLlii PO MPUBATHE KUTTS
ocobu 6e3 11 3rou, KpiM Buma ki, nependauenux KIIK Ykpainu i nuiiie 3 MeToro
BUKOHAHHS 3aBJaHb KPUMIHAJILHOTO TMPOBAHKEHHA. B. [apaHTisiMu TpaB 1
3aKOHHUX IHTEPECIB YYAaCHUKIB KPUMIHAJIHLHOIO TMPOBA/KEHHS € 3acaau
KpuMiHaJIbHOTO TipoBajKeHHs,, BcTaHoBieHi KIIK Vkpainu Ta iHIIMAMU
HOPMaTUBHO-IIPABOBUMHU aKTaMH, MpaBa i 000B’ 13K YYaCHUKIB KPUMIHAJILHOTO
NpOIIECy Ta 3aXOAM IMpOoLECyabHOro nmpumycy. Cepell OCHOBHHX 3acaj] BapTo
3rajlaTd 3acajy Ta€MHUII CIUIKYBaHHS, SIKa MPOTOJIOUIYE HEBIJ €MHE IMPaBO
KOKHOTO TPOMAJSTHUHA, SIKY CIiJI PO3IJISIIATH SIK OJHY 3 HaWTOJOBHIIIMX
rapaHTii  3a0e3MeueHHs] OXOPOHM TAEMHHUIIl TMPUBATHOTO JKUTTS B
HEMPaBOMIPHOTO BTPYYaHHS Ta MOPYIICHHS. TakoX BaXKIMBOIO 3acajiold €
3a0e3MeueHHs] MpaBa Ha OCKApPXKEHHS MpOILECyallbHUX pillleHb, I 4
OE3MIsUTbHOCTI, SIKa € HAABAKIMBOK JUIS peami3aiii BCIX IHIIMX 3acaj
KpUMIHAJILHOTO TIPOBaKeHHs, niependayenux ct. 7 KIIK Ykpainu.

[lopsinok peanizaniii 3acay HEBTPYYaHHS B MPUBATHE KUTTS OCOOW Iij yac
npoBegenHs HCPJ[ Takox moTpedye MOJalbIIOro yIOCKOHATICHHS, OCKUIBKU
MIEBH1 TIOJIOKEHHS € CYTO JEKJIApaTUBHUMM, IHIII TOJIOKEHHS BUKIIUKAIOThH
0arato muTaHp MiJ Yac iX peani3alli YIOBHOBa)XEHUMHU Ha Te cy0’extamu. He
BUKJIMKA€ HISKMX CyMHIBIB, 1m0 npoBeaeHHs HCPJ] came mo coli cTaHOBUTH
BTpYy4YaHHs y c(hepy 0COOUCTOrO 1 CIMEMHOr0 XKUTTS HE TUTBKH TIET OCOOH, 11010
sixoi mpoBoauThest Taka HCPJI, a # iHOom1 TpeTix oci0. Hanpukian, crarrero 260
KIIK Vkpainu, sikoro nependauena taka HCPJI, sik aymio- Ta BiIEOKOHTPOJIb
0co0M, HEe BU3HAUEHUH MepeiK 0ci0, moao Skux Moke mpoBoautucs st HCP/I.
Came Tomy BBaxkaemo, mo KIIK Vkpainm y 1miii 4acTuHi NOBHUHEH OyTu
JIOTIOBHEHUW  TIOJIOKEHHSIM, sIke Tiepeadadae TPOBEACHHS aydio- Ta
BIJICOKOHTPOJIFO TUIBKM IIOJIO0 Mijo3proBaHoro. Takoxk 3aramom Bci HCPJL
noTpeOyIOTh MAKCUMAJILHOI KOHKPETH3allll 3a/1J11 YHUKHEHHSI HEPaBOMIPHOTO

BTpyYaHHs B OCOOMCTE€ Ta CIMEHHE JKUTTS YYaCHHMKIB KPHUMIHAIBHOTO
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MPOBAPKEHHST Ta TpeTix ocid. He3Bakarouu Ha 3rajaHi HEJOJIKM, HA HAIly
nyMky, KIIK Ykpainu 2012 poky nopiBasiHO 3 KIIK Ykpainu 1960 wmictuth
Habararo OUIbIIE TapaHTId HA HEBTPYYaHHS B NpuBaTHE (OCOOUCTE 1 CiMeiHe
KUTTSA) OCOOM Y KPUMIHAILHOMY MPOBA/KEHHI Y KpaiHU.

KIIK Ykpainu He € iieaibHuM y cepi 3abe3rneueHHs] HeBTpYYaHHS B IPUBATHE
KUTTA OCOOM, HJIsl TPUKIAAY MOTPeOYIOTh YTOYHEHHS Ta YJIOCKOHAIECHHS
TMOJIO>KEHHS 11010 OOIIIYKY *KHUTJIA Y 1HILIOTO BOJIO/IHHS 0COOU Y HEBIAKIIATHUX
BUIIQJIKAaX, NPOHUKHEHHS JO JKUTJIa YM IHIIOTO BOJIOJIHHA OCOOM 3a
JOOpOBUIBHOO 3ro/1010. Ha Halry mymKy, Takox MOBUHEH OyTH nepeadadeHuit
OKpEeMUU MOPSIIOK MPOBEAECHHSI 0COOMCTOr0 OOIIYKY Ta OKpeMi MiJICTaBu HOro
MPOBENIEHHS, 110 BIJIMIHI BiJl IPOBEAECHHS OOITYKY HTJIa UM 1HILOTO BOJIOAIHHS.
3arajioM TUTaHHSA 3a0€3MEYEeHHS OXOPOHM TAEMHUIN T Yac MPOBEACHHS
OOINIyKY >KHUTJIa UM 1HIIIOTO BOJIO/IHHS 0COOU € Ha3BUYaiiHO BaxkiuBuM. Hapasi
IiJ1 Yac MPOBENEHHs OOLIYKY >KUTJIA YU IHIIOTO BOJIOJIHHA OCOOM € 3aHA/ATO
BEJIMKUN PU3MK TNOPYIIEHHS TAaKUX OCHOBOIOJIOXHHX 3acajl KPUMIHAIBHOTO
MIPOBAKEHHS, SIK TIOPYIIECHHSI HEOTOPKAHHOCTI KUTJIA UM 1HIIOTO BOJIOIHHS
0co0u, HEBTPYUYaHH Y IPUBATHE XKUTTS 0COOU Ta 3acay TAEMHULII CITUIKYBaHHS.
Mu npononyemo gonoBHuTH unHHUM KIIK VYkpainu mnonoxxeHHsIMH, SKi
nependayaroTh HAsIBHICTh MOCTAHOBH CIITYOTO, 3aBIPEHOI MEYATKOK) OpraHy
JOCYZJOBOTO PO3CHITyBaHHS IiJI 4ac MPOBEIEHHS OOUIYKY >KHATJIA YM IHIIOTO
BOJIO/IIHHSL OCOOM Y HEBIJKJIAIHUX BUMAJKax. Takoxk BapTO 3ayBaXKUTH, 1110 B
KIIK Ykpainu nepenbauyeHa MOKIMBICTh ITPOBEAECHHS OOLIYKY 3a BiJICYTHOCTI
oci0, 3a SIKOro yxBaja TMOBUMHHA OyTH 3ajMIlleHA HAa BUAHOMY Micii. Mu
BBAKAEMO, II0 3aAs HaIIMHIMIOro 3a0e3leyeHHs peaji3aiii  3acaj
KPUMIHAJIBHOTO TPOBA/KEHHS MIJ NPOBEIEHHS OOLIYKY HUTJa Yd IHIIOTO
BOJIO/IIHHSI OCOOM TaKOX BapTO NepeAdauuTd pa3oM 13 3aIHUIIEHHIM YXBaJld
CJILAYOTO CYJUII TAKOX 3AJIMIIEHHS HA BUTHOMY MICII KOIIiT IPOTOKOIY OOLIYyKY

JKUTIIA YU 1HIIIOTO BOJIOIIHHS OCOOM.
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JOIJATKHA
JlonaTok A
bapoynecky npomu Pymynii

(piwennsn Benuxoi [lanamu 6i0 5 eepecus 2017 poxy)

[1s cmpaBa cTOCy€ThCSl PILICHHS MPUBATHOI KOMIIAHIi IIOA0 3BIIBHEHHS MpalliBHUKA -
3asBHUKA - MICJA 3MIHCHEHHS MOHITOPHHTY HOTO €IeKTPOHHHX MOBIJOMIIEHB Ta JAOCTYIY 0 iX
3MICTY.

3asgBHUK CKap KMBCS, 10 PILLICHHS HOTro poOOTOAABLS IPYHTYBAIOCS Ha MOPYIIECHHI HOro
MPUBATHOTO JKUTT 1 110 HAI[IOHAJIBHI CYM HE 3MOTJIH 3aXUCTUTH HOTO TIPaBO HA IPUBATHE KUTTS
Ta KOPECTIOH/ICHIIIIO.

Tozuyia €CILJT

«...C.3acrocoBHicTh cTarTi 8 KoHBeHIil

2. Jlymka Benuxoi Ilanamu €sponeticbkozo Cyoy

69. €pponelicpkuiit Cy 3a3Hayae, 10 HaBEJIEH B Il CIIpaBi MUTAHHS NOJISATAE B TOMY, YU
HaJIe)KaTh OCKAp)KyBaHi 3asiBHUKOM 00cTaBUHU 110 chepu il crarti 8§ KonBeHtii.

70. Ha nanomy erani posrisiny €sponelickkuii Cy1 BBaka€ KOPUCHUM IiKPECTUTH, 110
"ocobucte KUTTA" € BEITUKUM IOHATTAM, SKE HE MiAArae BHUEPIIHOMY BHM3HAYCHHIO (JIUB.
Pimenns y cnpasi "Cunabpac i1 [xsyrac npotu Jluteu" (Sidabras and Diautas v. Lithuania),
ckapru NN 55480/00 i 59330/00, ECHR 2004 VIII, § 43). Ctarra 8 KoHBeHIIi1 3axuIiae mpaBo
Ha ocobucTuii po3BuTOK (auB. Pimenns y crnpasi "K.A i A.D mportu bensrii" (K.A. and A.D. v.
Belgium) Big 17 motoro 2005 p ckapru NN 42758/98 145558/99, § 83) cTocOoBHO AKHX 10 0coOU
(muB. pimenns Benwukoi mamatum €pomnelicekoro Cyay y cmpasi "Kpictin ['ynsin mpotu
Cnonyuenoro Kopomnisersa" (Christine Goodwin v. United Kingdom), ckapra N 28957/95, ECHR
2002 VI, § 90), abo 1o iHAMBIAyaTbHOT HE3aJIEKHOCTI, 10 € BAYKITHMBUM MPUHITUTIOM, IO JICKUTh
B OCHOBI rapanTtiii crarti 8§ Konsenuii (nuB. pimenns y crpasi "IIperti npotu CrioiyueHoOro
KopomniserBa" (Pretty v. United Kingdom), ckapra N 2346/02, ECHR 2002 III, § 61).
€sponeiicbkuii Cya BU3HaE, 10 KOXKEH Ma€ NMPaBO Ha NMPUBATHE KHUTTS, BUIbHE BiJ HeOaxaHO1
yBaru (auB. pimeHHs y crpasi "CwmipHoBa npotu Pociiicekoi @eneparnii”" (Smirnova v. Russia),
ckapru NN 46133/99 i 48183/99), ECHR 2003 IX (Butsru), § 95). €Bpomneiicbkuii Cya Takox

nn

BBaXkae, 10 Oyino O 3aHaATO CyBOpPO OOMEXyBaTH MOHATTA "ocoOuCTe XUTTA" "BHYTPIIIHIM
KOJIOM", B SIKOMY JIFOJJMHa MOKE BECTHU CBO€ OCOOMCTE YKUTTA 32 BJIACHUM BHOOPOM, MOBHICTIO

BUKIIIOUYAIOYH, TAKMM YMHOM, 30BHIIIHIN CBIT, IKWW HE BXOJUTH B 3a3HaYEHE KOJIO (IUB. PillIEHHS
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y cmpasi "Himin npotu Himeyunnu" (Niemietz v. Germany) Bix 16 rpyaus 1992 poky, Series A,
N 251-B, § 29). Otxe, crarts 8§ KoHBeHuii rapanTye mpaBo Ha "0coOHCTe KHUTTA" B IIMPOKOMY
CEHCI, BKITIOYAI0YH MIPABO BECTH "MPHUBATHE CYCIIIbHE KHUTTA", TOOTO MOXIHMBICTH AJIS JIFOJIUHU
pO3BHBaTU cebe K COLiaNbHy OJMHUINO. B IIbOMY BIAHOIIEHHI PO3IIIAIyBaHE MPABO MICTUTH B
c001 MOXKJIMBICTD 3BEPTATUCS 10 IHIIMX JIIOJCH 3 METOI0 BCTAHOBJIEHHS 1 PO3BHUTKY BiJIHOCHH 3
HumH (nuB. Pimmenns y cnpasi "biraesa npotu I'penii” (Bigaeva v. Greece) Bix 28 tpaBus 2009 p.
ckapra N 26713/05, § 22, i pimierns y cnpasi "O3nunap npotu Typeuunnn" (Ozpinar v. Turkey)
Bix 19 xoBTHs 2010 p. ckapra N 20999/04, § 45, in fine).

71. Cyn BBaxkae, 110 MOHATTA "ocoOucTe XKHUTTA" MOXe BKIIOYAaTH B cebe mpodeciiiny
TOisUTbHICTE (MUB. pimeHHs Benukoi mamatu €Bpomeiickkoro Cyny y cmpasi "®depHanmec
Maprinec npotu Icmanii" (Fernandez Martinez v. Spain), ckapra N 56030/07, ECHR 2014
(Butsr), § 110, i pimenns y cnpasi "Onekcanp BonkoB nporu Ykpainu" (Oleksandr Volkov v.
Ukraine), ckapra N 21722/11, ECHR 2013, §§ 165-166) a6o my0niuHy AisiIbHICTE (TUB. PIIIICHHS
Benukoi nanatu €sponeticekoro Cyay y cupasi "®@on ['annosep npotu Himeyunnu (N 2)" (Von
Hannover v. Germany) (N 2), ckapru NN 40660/08 1 60641/08, ECHR 2012 § 9 5). O6mexeHHs
npodeciifHoT TiSITBHOCTI 0cOOU MOXKYTh MOTPAIUIATH B cdepy aii crarti § KonBeHilii, Ko BOHK
BIUIMBAIOTh Ha CHOCIO, SIKUM 3a3HaueHa ocoba (GopMye CBOIO comliaabHy OCOOUCTICTH HUIIXOM
PO3BHUTKY BIAHOCHH 3 IHIIMMH JTt0AbMU. CIIiJ] BII3HAYUTH B IIbOMY 3B'SI3KY, 1110 CaMe B KOHTEKCTi
CBOro pobodoro yacy OUIBLIICTH JIIOJEH MalOTh 3HAYHY, SKIIO HE HAaWOUIBIIY, MOXXJIHMBICTH
BCTaHOBJIIOBATH BiJJHOCHHU 3 30BHIIIHIM CBITOM (JIMB. 3raJlyBaHe BHUIIIE pillleHHs Y cripaBi «Himin
npotu Himewuunu", § 29).

72. Kpim TOro, B TOMY, ILIO CTOCYEThCS TOHATTA "KOpECHOHAEHILisA", HEOOXiTHO
BiJ3HAUMTH, 10 B TekcTi ctarrti 8§ KoHBeHUIi 1€ CIOBO HE CYNPOBOMKYETHCS OYAb-KUM
NPUKMETHUKOM Ha BiAMiHYy Bif cioBa "»xxutta". I milicHo, €Bponeiicekuil Cyza Bxke AIAIIOB
BHUCHOBKY, IO B KOHTEKCTI CIIJKYBaHHS 3a JIOMOMOIOI0 Tele()OHHUX PO3MOB BiICYTHS
HEOOXIJHICTh NMPOBOAUTH TaKy KBamiikamito. Y psai BUMAIKIB, II0 CTOCYIOTbCS CIJIKYBaHHS
(xopecrionnieHIii) 3 aaBokaroMm, €Bponeiicbkuii Cyn HaBITh HE pPO3MIIAJAB MOMKIHMBICTH
3acTocyBaHHA cTaTTi 8§ KoHBeH1Ii 10 cripaBy Ha Til MiJCTAaBi, 10 CHIKYBaHHS (KOPECTIOHICHIIIs )
HOocWIO mpodeciiiHuii XapakTep (IMB. 3rajJyBaHe BHILE pimeHHs y crpasi «Himin mpotu
Himeuunnn", § 32 3 nogarkoBumu nocunanusamu). Kpim toro, €sponeiicbkuii Cya ocTaHOBHB,
0 Ha TenedOHHI PO3MOBH MOIIUPIOETHCS MOHITTA "0cOOUCTE XKUTTA" 1 "KOpecmoHaeH " 3a
3mictoM ctarti 8 KonBenuii (auB. pimenHs Benukoi mamatu €Bponeiicbkoro Cyny y copasi
"Poman 3axapoB npotu Pociiicekoi @eneparii” (Roman Zakharov v. Russia), ckapra N 47143/06,

ECHR 2015 p., § 173). B npunmumi 1e TakoXX Moxe OyTH 3aCTOCOBaHO A0 CHTyalii, Koiu
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TeneOHHI A3BIHKM 3AIMCHIOIOTHCS 3 O(ICHUX NPUMIIICHb YW NPUAMAIOTHCS B HUX (IUB.
3rajiyBaHe BHILE pilieHHs y crpai Xandopa npotu CromyueHoro Kopomnisersa', § 44, 1 Pimenns
Benukoi mamatu €poneiicekoro Cyay y cmpasi "Amann nporu IlIBeinapii" (Amann v.
Switzerland), ckapra N 27798/95, ECHR 2000-II, § 44). Te x came MOXXHa 3aCTOCYBaTH JI0
€JIEKTPOHHHMX JIMCTIB, L0 BiAMPABISAIOTHCS 3 pOOOUOTro Miclis, Ha K1 TAKOXK MOIITUPIOETHCS 3aXUCT
crarti 8§ KonBeHuii, six 1 Ha iHpOpMaLio0, BIIyYEHY 3 MEPErsiay pe3yJbTaTiB BUKOPUCTAHHS
moauHoto [HTepHeTy (auMB. 3ragaHe Bulle pimieHHs y crpaBi «Kommann npotu CronydeHoro
Kopomnisctsa", § 41, in fine).

73. 3 mpeneaeHTHOI npakTuku €Bpornelicekoro Cyay BHILIMBA€E, 10 HAa KOHTAKTH, SIKi
3MIUCHIOIOThCA K 3 OQICHUX NPHUMINIEHb, TaK 1 3 JIOMY, MOXYTb MOLIUPIOBATUCS TOHSITTS
"ocobucte xutTA" 1 "KopecnoHaeHIisn" 3a 3micToM ctarTi 8 KoHBeHii (quB. 3rajyBaHe BHIIE
pimenHns y cripasi Xandopa npotu Criomydenoro KopomiscTsa ", § 44, 1 3ragyBaHe BUILE PIIIICHHS
y crpasi "Komnann npotu Crionyuyenoro Kopomisersa", § 41). 1106 yTouHuTH, 4u MOXKYTh OyTH
3aCTOCOBaHI MOHATTSA "ocoOucTe ®KUTTs" 1 "KopecnorneHIis", €sponeiicbkuii Cy1 HEOAHOPA30BO
JOCII)KYBaB MMUTaHHA MPO T€, Y MOTJIU MPUBATHI 0cOOM PO3YMHO OYiKYBAaTH, 110 IPUBATHICTh
iXHBOTO CHUIKyBaHHS Oyjae JOTpUMaHa 1 3aXMIIeHa; 070 "OCOOMCTOro KUTTSA" TUB. TAKOXK
pimenns €Bponeiicbkoro Cyay y crpasi "Konke nporu Himeuunnu" (Kopke v. Germany) Bix 5
xoBTHS 2010 p ckapra N 420/07 ). ¥ upomy KoHTEKCTI €Bporeticbkuii Cy cTBepKyBaB, 110
pPO3yMHE O4iKyBaHHS 30€peKeHHsI IPUBATHOCTI € ICTOTHUM, X04a 1 HEOOOB'I3KOBO BUPILIATEHIM
¢dakTopoM (nuB. 3ramyBaHe Bulle pimeHHs €Bpomneiickkoro Cyny y cmpasi "Konke mpotu
Himeyuunu").

74. 3acTOCOBYIOYM BUIIEBUKIAJCHI NPUHLUMNU Yy Wil cmpasi, €Bponeiicbkuii Cyn
HacaMmIiepe] BiJ3Hayae, IO JOCT/XKyBaHAa B cCIpaBl mporpama OOMIHYy MHUTTEBHUMHU
MOBIIOMJICHHSIMU € TIPOCTO IIe OJAHI€I0 3 (OpM CHUIKYBaHHS, IO JO3BOJIE JIIOJISM BECTU
NIPUBATHE JKUTTS B SIKOCTI WIEHA CYCIUIbCTBA. Y TOW JK€ Yac BIANpPABICHHS Ta OJCpXKaHHS
MOBIIOMJICHh MIANAAAI0Th MM JiF0 BU3HAYCHHS '"KOPECIOHMCHIliA", HAaBITh SKIIO BOHU
BiNpaBieHi 3 Komm'torepa poGoronaBisd. Onnak €pomnelicekuit Cyn 3a3Hauae, 110
poboToaBelb 1aB BKa3iBKy CaMOMY 3asiBHMKOBI 1 HOTro KojieraMm mo poOOTi yTpUMYBATUCS Bif
Oyab-KO1 MIJIBHOCTI B OCOOMCTHX iHTepecax Ha pobodomy wmicii. L{s Bumora pobGotomaBiis
3HAHNIIIO CBOE BiJOOPaXXEHHS B Psiii 3aX0/iB, BKIIOUAIOYH 3a00pOHY Ha BUKOPUCTAHHS PECYpCiB
KOMIIaHii B 0cOOMCTUX MiNIAX (quB. § 12 11bOT0O pillIeHHS).

75. €Bponeiicbkuit Cyl TaKOXK IMiIKPECITIOE, 0 3 METOI0 3a0e3MeueHHs] BUKOHAHHS IT1€T
BUMOTH DPOOOTOABElb BCTAHOBHMB CHCTEMY KOHTpPOJIIO 3a BUKOPUCTaHHSAM [HTepHeTy oro

npauiBHukamMu (quB. §§ 17 1 18 nporo pimenns). HasgBHi B marepiajnax cHpaBu JOKYMEHTH,
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30KpeMa, L0 CTOCYIOTHCS AMCLUUIUIIHAPHOTO PO3IJIAAY IOJO0 3asBHHUKA, BKAa3yIOTh, IO B XOJi
MPOLIECY MEPETIsiAy 3amucyBaIucs 1 30epiranucs sk QakT BiAMpaBKU/OTPUMAHHS TOBiIOMIICHb
3asIBHUKOM, TaK i 3MiCT 3a3Ha4€HUX MOBigoMIIeHb (IuB. §§ 18 1 20 mporo pimeHHs) .

76. Kpim Toro, €Bporneiicskuii Cyj 3a3Havae, 110, HE3BAKAIOYH Ha BUMOTY pOOOTOIaBIIs,
3assBHUK OOMIHIOBABCS JIMCTAMHU OCOOMCTOTO 3MICTY 31 CBOEIO HAPEUCHOIO 1 CBOIM OpaToMm (IuB. §
21 uporo pimenHs ). Jleski TOB1IOMICHHS HOCHIU IHTUMHHMKA xapakrtep (ibid.).

77. €Bponeiicbkuii Cy BBaXkae, 10 3 MaTepialliB CIIpaBH SICHO BUIUIMBAE, 110 3aIBHUK OyB
HaCTpaB/i TMOBIAOMIIEHUI Npo 3a00pOHY HAa BHUKOPUCTaHHS I[HTepHETY B OCOOMCTHX IIUIfAX,
3a3HaYeHOMY B IpaBHJAaX BHYTPIIIHBOTO PO3MOPSIKY KommaHii (auB. § 14 mporo pimeHHs).
OnHak HEOCTAaTHHO SICHO, Y OyB 3asBHUK MOBIJOMJICHUH MPO MEpPEriisi Horo MoBiAOMIIEHb 710
TOTO, SIK Taki Aii ctanu 3xaiiicHoBaTUCS. Tak, BIaja Iep:kaBH-BiMOBigaua CTBEPKYBAIH, IO
3asBHUK 03HAHOMUBCS 3 iH()OPMAIITHUM JHCTOM poOOTO/IABLIs B HEBCTAHOBJICHUH J€Hb MiXK 3 1
13 numas 2007 poky (nuB. Buie § 16). [IpoTe BHyTpilIHbOAEPKaBHI CyIM HE YTOUHWIN, YU OYB
3asBHUK IOBIJIOMJICHHI MPO KOHTPOJb 3a JIMCTYBAaHHSIM JI0 WOT0 MOYaTKy, BPaXOBYIOUH, IIO
poboToIaBeIh 3aIIMCYBaB MOBIIOMIICHHS B PEXUMI peanbHoro yacy 3 5 no 13 numus 2007 poky
(muB. § 17 UpOTO pilICHHS).

78. Y Oynb-sKOMY BUIAIKy, OUEBUIHO, 3asBHUK HE OYB 3a3/1ajeriapb MOBIJOMICHUH PO
MacmTad i CTyHmiHb KOHTPOJIIOIOUOI MisSUIBHOCTI pOOOTOMaBIsl ab0 MPO MOXIIUBICTH TOTO, IO
poOOTOIAaBEIH MOXKE OTPUMATH JTOCTYT OE3MOCEPEAHBO 10 3MICTY JTUCTYBaHHS 3asBHUKA.

79. €sponeticekuii Cyn Takox O6epe 10 yBaru apryMeHT 3asiBHHKA IpO Te, IO BiH caMm
CTBOPHMB JIOCIIJDKYBaHy aJpecy B IMporpami OOMiHYy MHUTTEBHUMM MOBIJOMJICHHSAMHU KOMIIaHil
Yahoo i mo BiH OQWH 3HAaB Mapoyib Big Hboro (AuB. § 68 mporo pimenns). Kpim Toro,
€sponeiicbkuii CyJ 3a3Havae, 10 MaTepiajid CpaBy BKa3yloTh Ha Te, [0 poOOTO/IaBEIb TAaKOXK
NeperisaaB 0coOOUCTY alpecy 3asBHHKAa B Iporpami OOMiHY MHUTTEBUMH MOBIIOMIICHHIMU
kommanii Yahoo (muB. § 21 nporo pimenss). Hacnipapi 3assBHHK CTBOPUB JOCIIKYBaHY aIpeCy
B MporpaMi 0OMiHy MUTTEBHMH MOBITOMIICHHSAMHU KommaHii Yahoo 3a BKa3iBKOW poOOTOIABIIsS
Uit 00poOKM 3anmuTiB MOKyniiB (quB. § 11 mporo pimenHs), Ta y podoTonaBus OyB 10 HHOTO
TOCTYII.

80. 3anumIaeTbCs BIAKPUTHM MUTAHHS PO T€, UM JTO3BOJISUIN 3aBHHUKY, 1 SKIIO TaK, TO B
AKiM Mipi, 3aCTOCOBaHi poOOTOZaBIIEM OOMEKEHHSI PO3YMHO OYIKyBaTH MPHUBATHOCTI B CBOEMY
JTUCTyBaHHI. Y OyJb-IKOMY BUIAJKy BKa3iBKM pOOOTONABIS HE MOXYTh IOBHICTIO YCYHYTH
colianbHe ocobucte XKUTTA Ha poOoti. [loBara 1O NMPHUBATHOrO JKUTTS 1 HEIOTOPKAHHOCTI

KOPECTIOH/ICHIIIT MPOIOBXKYE MiSITH, HABITH SKIIO0 BOHU OOMEXKEHI B Mipy HEOOX1HOCTI.
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81. 3 ypaxyBaHHsM BUIlEBHKIageHOro €Bponelicbkuil CyJ BBakae, 10 Ha JIMCTyBaHHS,
K€ 3asBHUK BIB 3 po0OOYOro MicIsl, NOUIMPIOBATUCA TOHATTA '"ocoOucre KUTTA" i
"kopecnongenuia”. Orxe, ctarts 8 KouBeHuii moxe OyTW 3acTocoBaHa B 0OCTaBUHAX

CbOI'OACHHSA CIIpaBU

D. Jorpumanns BuMor crarti 8§ KonBenmii

2. Jlymka Benuxoi nanamu €eponeticokoco Cydy

(a) Um cTocyeThces Osl CpaBa MO3UTHBHOIO a00 HEraTHBHOIO 3000B'sI3aHHSA

108. €Bpomneiicbkoro Cyay HEOOX1HO BU3HAYMTH, YM MA€ IS CIIpaBa PO3IIIAIATUCS Y
CBITJII HETATUBHOTO 200 MMO3UTHUBHOTO 3000B's13aHHS JiepKaBu. €Bpomneiichkuii Cy/ TOBTOPIOE, 1110
B cuiy crarti 1 Kousenuii lorosipui Jlep:xaBu 3000B'si3aHi "3a0€3ME€UUTH KOKHOMY, XTO
nepeOyBae MiJ IXHBOI FOPUCIAUKIIIEIO, MpaBa 1 cBoOOaM, Bu3HaueHi B ... KonBeHmii". Xoua
OCHOBHOIO MeTO0 cTaTTi 8 KOHBEHIIIT 3a/IMIIIa€THCsI 3aXUCT TPOMAJISH Bijl CBaBUIBHOTO BTPYYaHHS
3 OOKYy OpraHiB Jep>aBHOI BJIaJ{, BOHA TaKOX MOXKE HAKIAJaTH Ha JEpKaBy IEBHI MO3UTUBHI
3000B's13aHHS 17151 3a0€3MeYeHHs 3aXUCTY MpaB, TapaHTOBaHMUX crarTero 8 KoHBeHii (1uB. cepen
OaraTboX I1HIIMX MpHUKIAAiB pimeHHs y cnpaBi "X 1 Y mporu Hinepnanai" (X and Y v.
Netherlands) Big 26 6epesns 1985 poky, Series A, N 91, § 23, i pimennss Benukoi manatu
€Bpomneiicbkoro Cynay y cipasi "Xemeneinen npotu @innsgaaii" (Hamalainen v. Finland), ckapra
N 37359/09, ECHR 2014, § 62).

109. V wmiii ciipasi €Bponelicekuit Cyn 3a3Havae, M0 OCKap)KyBaHUH, 3aIBHUKOM 3axij, a
caMme Teperyisi] Horo JMCTYBaHHS, 3A1MCHEHOI 3a JOMOMOIOI0 MPOrpaMu OOMiHY MHUTTEBHMHU
MOBIIOMJICHHSAMHA KommaHii Yahoo, 110 mTpu3Bero A0 TOPYIIEHHS NPOTH 3asgBHUKA
JUCUMIUTIHAPHOTO TPOBA/DKCHHA Ta 3BUIBHEHHS 3a TMOpPYIIEHHS MPaBUI BHYTPIIIHHOTO
PO3MOPAIKY KOMITaHIi-poOOTONABIIS, IKUMH 3a00pOHSITIOCS KOPUCTYBATUCS PecypcaMy KOMIaHii
B 0COOMCTHUX LUISIX, OyJa 3/iiicHeHa He OpraHoOM Jep:KaBHOI BIIJM, a KOMEPIIHHOIO PUBATHOIO
KoMMaHi€lo. TakuM YMHOM, KOHTPOJb TEPEroBOPIB 3asBHUKA Ta MEperisia poOOTONaBLEM iX
3MICTYy 3 METOIO BUIPABATH 3BUIbHEHHS 3asBHUKA HE MOXKYTh PO3IIIAAATUCS AK "BTpy4aHHA" B
fioro mpaBo 3 OOKy Oprany Iep>aBHOI BIIaJIH.

110. Ipote €Bponeiicbkuii Cya BKazye, 10 BHYTPIIIHbOAEPKaBHI CyJH MOTOAMIHCS 3
3aX0JI0OM, 3aCTOCOBAaHMM KOMIaHi€l0-poboTomaBuueM. JIificCHO, KOHTpPOJb 3a JHCTYyBaHHAM
3asBHUKA He OyB pe3yJbTaTOM NPSIMOTO BTPYyYaHHS OpraHiB jAep:kaBHOi Bnaau PymyHii, ogHak
BOHM OyAyTh HECTH BIJIOBIJAIBHICTb, SKIIO OCKapKyBaHi (aktu OyayTb 0OyMOBIEHI

HE3/IaTHICTIO BJIa Iy 3a0€3MeUNTH BUKOPUCTAHHS 3asBHUKOM HOT0 IIpaBa, rapaHTOBAHOT'O CTATTEI0
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8 KomnBeHuii (nuB., mutatis mutandis, pimenns y cmpasi "O6ct nporu Himeuunuu" (Obst v.
Germany) Bix 23 BepecHst 2010 poky, ckapra N 425/03), § § 40 1 43, i pimeHHss €BpoOneichKOT0O
Cyny y crpasi "It nporu HiMmeyunnu" (Schuth v. Germany), ckapra N 1620/03, ECHR 2010
§§ 54157).

111. V cBitni ocobmuBux oOcTaBuH crmpaBu, omucanux B § 109 1mporo pimieHHs,
€Bponeiicbknii Cya BBa)kae, BPaxOBYIOYHM CBOI BHCHOBKH IIIOJI0 3aCTOCOBHOCTI CTarTi &
Konsenmii (muB. § 81 mporo pimeHHs) 1 TOM ¢akT, MmO MpaBo 3asBHHKA HA MOBAry 10 HOTo
MIPUBATHOTO JKUTTS 1 KOPECTIOHAEHIIIT OYyJI0 MOPYIIEHO AisIMUA MPUBATHOTO POOOTOABIL, IO LIS
CKapra MoBHHHA OyTH PO3IIISIHYTA 3 TOYKHU 30pYy MO3UTHUBHUX 3000B'3aHb JI€P/KaBU.

112. Xoya KOpIOHY Mi>XK KOHBEHIIIHHUMHU MO3UTUBHUMHU 1 HETATUBHUMU 3000B'I3aHHSAMU
Jiep)KaBU HE BHU3HAUYEHI JOCUTH YIiTKO, 3aCTOCOBHI MPUHIIUIHU, TIPOTE, CX0XkKi. B 000X BuUmaakax
CIliZl, 30KpeMa, OpaTH 10 yBaru CHOpaBeIJIUBUN OanaHc, SKOTO HEOOXiTHO IOCATTH IPHU
BPIBHOBaXXECHI KOHKYPYIOUMX IHTEpEciB OKpeMoi 0coOM 1 CHUIBHOTH B IJIOMY 1 Ha SIKUA
MOLIMPIOEThCS il HalaHOi JepkaBi cBoboaum poscyny (mauB. pimeHHs Benukoi manartu
€Bpomneiicbkoro Cyny y crpasi "[lanomo Canyec i iHmi npotu Icnanii" (Palomo Sanchez and
Others v. Spain), ckapra N 28955/06 i Tpu inmux, ECHR 2011, § 62).

(b) 3araibHi NPUHIMIIN, 32CTOCOBHI /10 OI[IHKH MO3UTHUBHOI0 3000B'I3aHHS /IePKABU
3a0e3ne4yBaTH MOBary /0 NPHBATHOIO KUTTS I KOpPeCHOHIEHUil B KOHTEKCTi TPyAOBHX
BillTHOCHH

113. €Bponeiicbkuii Cyn moBTOPIOE, 1110 BUOIp CMOCOOIB TOTPUMAHHS BHUMOI CTAaTTi 8
Kongenuii B cepi B3a€MOBITHOCUH 0Ci0 B MPUHIIHUII BiIHOCUTHCS A0 c(hepH BUIBHOTO PO3CYIy
JloroBipaux Jlep>kaB. IcHYIOTb pi3Hi CIOCOOH AOTPUMAaHHS IIpaBa Ha OCOOUCTE JKUTTS, 1 XapakTep
3000B's13aHHS JiepKaBH Oy 1€ 3aJIeXKaTH BiJl IEBHOTO aCMEKTY JOCTIKYBaHOTO OCOOUCTOTO XKHUTTS
(muB. pimenns Benukoi namatu €Bponeiicbkoro Cyny y cnpasi "Cpoaepman npotu IlIBemii”
(Soderman v. Sweden), ckapra N 5786/08, ECHR 2013, § 79, 3 moganbmmMu MOCHIAHHSIMHU).

114. Takum ynHOM, 3aBAaHHAM €Bponelicbkoro Cyty B LIl CIIpaBi € MPOSICHUTH XapaKTep
1 MEeXi MO3UTHBHOTO 3000B'I3aHHS JEp)KaBU 3axXHILATH MPaBO 3asBHUKA Ha IMOBary A0 HOro
MIPUBATHOTO )KUTTS 1 KOPECIIOHACHIIIT B KOHTEKCTI HOT0 TPYy10BOi 3aiHATOCTI.

115. €pponeticekuii Cyxa 3a3Hadae, 110 BiH yXBajMB, IO NPHU JCSIKUX OOCTaBUHAX
MO3UTHBHI 3000B'sI3aHHS JIepKaBH 3a 3MicToM cTarTi 8 KoHBeHIii He BBaXKalOThCs BUKOHAHUMU
HAJIKHUM YMHOM, SIKIIO JIepkKaBa He 3a0e3reuye MoBary 10 MPUBATHOTO XKHUTTS 1 B3aEMUH MK
JIOABMU LUIIXOM HNPUHHATTA BiIMOBIIHUX 3aKOHOJIABYMX aKTiB, 3 OIJILy Ha Pi3HI iHTepecH, sKi
HIAIATal0Th 3aXUCTY B IEBHOMY KOHTEKCTI (JIMB. 3rajlaHe BUIIE pillIeHHs y crpaBi «X Ta Y IpoTH

Hinepnanais", §§ 23, 24 1 27, i pimenns €sponeiicekoro Cynay y crnpasi "M.C. npotu bonrapii"
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(M.C. v. Bulgaria), ckapra N 39272/98, ECHR 2003 XII, § 150, o0uaBa CTOCYIOThCS CEKCYaATbHUX
JOMaraib CTOCOBHO HETIOBHOJITHIX, IUB. TakoX pimeHHs y cupasi "K.U. npotu @insaaii "(K.U.
v. Finland), ckapra N 2872/02, ECHR 2008, §§ 43 1 49, 1m0 cTocy€eThCst OrOJIOMICHHS IHTHMHOTO
XapakTepy, PO3MIIIEHOr0 Ha IHTEPHET-IOILII OTOJIOIIEHb BiJl IMEHI HEMOBHOJITHBOI OCOOH,
srajiaHe BuIle pimeHHs Benmkoi mamatu €Bpomnelicekoro Cyny y cmpasi "CénepmaH npotu
[Bemnii ", § 85, npo edexkTuBHICTH 32c00IB MPABOBOT'0 3aXMCTY CTOCOBHO MOKJIMBOTO MOPYLICHHS
NPUHIUITY HEJOTOPKAHHOCTI 0COOM, CKOEHOTO OJM3BKUM POJIUYEM, a TAKOXK PILICHHS Y CHpaBi
"Komapua npotu Pymynii" (Codarcea v. Romania) Bix 2 uepBus 2009 p ckapra N 31675/04, §§
102-104, npo MeanyHy HEOAIICTD).

116. €Bponeiicbkuit Cy[ 3roJieH 3 TUM, [0 3aXUCHI 3aX0¥ MOBUHHI MICTUTHCS HE TITBKU
B TPYJIOBOMY 3aKOHOJIaBCTBI, a i y IIUBUILHOMY 1 KpHMiHAJIbHOMY 3aKOHaX. BiTHOCHO TpynOBOTO
3aKOHOJABCTBA HEOOX1THO yTOYHHUTH, YU TOBUHHA OyI1a B I11# CIIpaBi Bliaaa Aep KaBU-BiAMOBIqa4a
CTBOPHTH 3aKOHO/IaBUY 0a3y JUIs 3aXMCTy IIpaBa 3asBHUKA Ha ITOBAry 10 HOTro MPUBAaTHOTO KUTTS
1 KOpECNmoHJEHIIi B KOHTEKCTI WOro TpPYAOBUX BIAHOCHMH 3 TPUBAaTHOI KOMIIAHI€I0-
poboTOIaBUIIEM.

117. B 3B's3ky 3 num E€sponelicekuii Cyn Hacammepesn BBaxae, 110 TpPYyAOBE
3aKOHOJJAaBCTBO BiIPI3HAETHCA OCOOIMBUMHU PUCAMH, SIKI CiIiJ Opatu 10 yBaru. BzaeMoBigHOCHHU
poOOTOIABI 1 MpalliBHUKA HOCSTDH JOTOBIPHUNA XapakTep 3 0COOIMBUMHU MTPaBaMu 1 00OB'A3KaMH
KO)KHOT CTOPOHHM 1 XapaKTepHU3YIOThCS IOPHIMYHOI0 cyOopauHaii€ero. BoHM perymoroTbes
OKpEMHMH TPABOBUMH HOPMaMH, SIKI 3HAYHO BiJPI3HAIOTHCS BiA TMpaBHJ, SIKi AIIOTH ILI0J0
B3a€MOBIJIHOCHH MiXX NPUBAaTHUMHU ocoOamu (nuB. pimieHHs y crpasi "Combe npotu Ppaniii”
(Saumier v. France) Bin 12 ciuns 2017 p ckapra N 74734/14 , § 60).

118. 3 perynor4oi TOYKH 30py TPYJAOBE 3aKOHOAABCTBO 3aJTHUINIA€ MICIIE IS IEPETOBOPIB
MDXX CTOPOHAMH TPYIOBOTO IOTOBOPY. Tak, 3BUUaifHO caMi CTOPOHU PETyIIOI0Th 3HAYHY YaCTUHY
CBOIX B3aeMuH (IuB., mutatis mutandis, pimenns €sporneiicekoro Cyny y cmpasi "BpernyHn
npotu [lIBemii" (Wretlund v. Sweden) Big 9 6epesns 2004 poky, ckapra N 46210/99, mo
CTOCY€ThCS BiNOBiHOCTI BUMoraMm ctarti 8 KoHBeHIii 000B'si3Ky 3asBHUKA, MpalliBHUKAa Ha
aTOMHOMY KOMOIHaTi, IPONTH NepeBipKy Ha BUKOPUCTaHHSA HAPKOTHKIB, 100 A1l MpodCIijoK B
ceiTii crarti 11 KonBentii aus. pimenHs y crpasi "['ycradecon nporu Benii" (Gustafsson v.
Sweden) Big 25 kBiTHS 1996 p., Reports 1996 11, § 45, 1 pitnennst Benukoi [anatu €Bponeiicbkoro
Cyny y copasi "Jlemip i baiikapa npotu Typeuunnu" (Demir and Baykara v. Turkey), ckapra N
34503/97, ECHR 2008, §§ 140-146, mono ocoOMMBUX CIpaB LUBUILHUX CIyXkOOBIIB). 3
HasIBHOT'O B pO3MOpsKeHHI €Bpornelickkoro Cyry MOpiBHSIIBHOTO MTPABOBOTO MaTepialy TaKOoX

BUILJIMBAE, 110 B €BPOII BiICYTHIA KOHCEHCYC 3 I[LOTO MUTAHHS. TiTbKU B IEKUIBKOX JepKaBaX-
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YJieHaX YiTKO BPEryJbOBaHO MHUTAaHHS 3A1MCHEHHS IMpaliBHUKaMU CBOTO IpaBa Ha IMOBary Jo
MIPUBATHOTO )KUTTS 1 KOpEeCIOHAeHIIT Ha poOouoMy Micli (IUB. § 25 HBOro pilIeHHS).

119. V cBitni BuknaneHoro €pponeiickkuii Cyn BBaxae, mo JloroBipaum JlepxaBam
NOBMHHA OyTH HaJaHa IIMpOKa CBOOOJA pO3CYAy IpH OIiHII HEOOXiIHOCTI BCTAaHOBJICHHS
NIPaBOBUX OCHOB, L0 PETYJIIOIOTh YMOBH, NPHU SKUX POOOTOJAaBElb MOXKE KOHTPOIIOBATH
eJIEKTpOHHI a00 1HII 3aco0M CHUIKYBaHHA CBOIX IpaliBHUKIB HEPOOOYOro XapakTepy, LIO0
3MIIACHIOIOTHCS 3 pOOOYOTo MiCIIs.

120. IIpote cBoOOAa po3Cyy, IO HAAAETHCS AeprKaBaM B LIbOMY BiJHOILIEHHI, HE MOXKeE
Oyt Oe3MexHOW. BHYTpIIHBOJEpKAaBHI OpPraHd BIaAW IOBMHHI 3a0e3meuuTH, 11100
3aCTOCYBaHHA pOOOTO/AABLEM 3aXOJiB ILIOJ0 KOHTPOJIIO KOPECIOHJAEHII Ta IHMIMX 3aco0iB
CIUIKYBaHHs, HE3aJeKHO BIJ] CTYNEHS 1 TPUBAJIOCTI IMX 3aXO[iB, CYNPOBOKyBajocs O
HAJICKHUMU 1 JOCTATHIMHU TapaHTISIMU TPOTH 3J0BXKMBaHb (AMB., mutatis mutandis, pimieHHs y
cnpasi "Knace Ta inmi npotu Himewuunu "(Klass and Others v. Germany) Big 6 BepecHst 1978
poky, Series A, N 28, § 50, 1 3ramane Buie pimeHHs Benukoi namatu €Bpomneiickkoro Cyay y
crpasi "Poman 3axapos npotu Pociiicekoi @enepanii”, §§ 232-234).

121. €Bponeiicbkuii Cya yCBiIOMIIIOE IIBUAKI 3MiHM, IO BiAOyBarOTbcA B LM ramysi.
Pazom 3 TuM BiH BBaXkae€, IO MPOMOPIIHHICTH 1 MpoleECyanbHI TapaHTii MPOTH CBaBULIA €
CYTTEBUMHU. Y IIbOMY KOHTEKCTI BHYTPIIIHbOJEPKAaBHI OPraHU BJIaay MOBUHHI PO3IISAATH, SIK
TaKi 10 MalOTh BIJTHOIICHHS /10 CIIPaBH Taki (paKTOPH:

(1) yn OyB cHiBpOOITHUK MOBIAOMIIEHUH PO HMOBIPHICTH TOTO, 110 pOOOTOIAaBEIL MOKE
BXKUTH 3aXOJIiB Ui KOHTPOJIIO KOPECIOHACHINI Ta IHIINX 3ac00iB CHUIKYBaHHS, a TaKOX IMPO
3IACHEHHS TaKUX 3aX0JliB. X04a Ha MPaKTHIIl MPaIiBHUKIB MOYKHA MTOBIOMIISTH y pi3HUHN cHOCIO,
B 3QJICXKHOCTI BiJ] (JaKTUUHUX OOCTaBHH KOXKHOI cripaBu €Bporneiicbkuii Cyn BBaxkae, 1100 3axoau
BimoBiganu BuMoraM ctaTrTi 8 KoHBeHIlii, B MOBIIOMJICHHI 3a3BHYail TIOBMHHO OyTH SICHO
3a3Ha4YCHO XapaKTep KOHTPOIIIO, a caMe MOBIIOMIICHHS HAJICUJIA€THCS 3a3/aJIeTi/b;

(i1) cTymiHb KOHTPOJIO 3 00Ky poOOTOAABIA 1 CTYMiHb BTPYyYaHHS B OCOOMCTHI MpOCTip
npaliBHUKA. B IbOMY BIZTHOIIEHHI CJIiJ PO3PI3HATH KOHTPOJIEM 32 XapaKTEPOM JIMCTYBaHHS 1 HOro
3MicToM. Takox HEOOXiAHO BPaxOBYBAaTH, YM KOHTPOJIOIOTHCS BCi MOBIIOMIJIEHHS a00 TUIBKU
YacTUHA 3 HUX, a TAKOXK MUTAaHHS PO T, YU OOMEKEHO KOHTPOJIb 32 YaCOM 1 UM KUIBKICTIO 0Ci0,
sIKa MO>K€ BHBYATH WOTO pe3yJbTaTH (IMB. 3rajyBaHe BUINE pileHHs €Bpornelicbkkoro Cyny y
cnpaBi "Komke mpotu Himewunmnu "). Te x came crocyeTbcsi 1 0OCSITYy KOHTPOJILOBAHOI
iHpopMalii;

(iii) ym BKa3aB poOOTOJAaBelb 3aKOHHI NPUYMHHU JUIS BHUIIPABAAHHS KOHTPOJIO 3a

MOBIIOMJICHHSMH 1 OWIHKH iX 3MicTy (auB. §§ 38, 43 1 45 mporo pimeHHs B YaCTHHI OTJIATY
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MDKHAPOHOTO 1 €BPONEHCHKOT0 3aKOHOJJABCTBA B HAaBeCHIN ramy3i). OCKiUIbKH KOHTPOJIb 3MICTY
JUCTYBaHHSA 32 CBOEI0 NPUPOAOI0 HOCHTH OLIBII arpeCUBHHMIA XapakTep, HOro 3acTOCyBaHHS
BUMarae OLIbII CEpHO3HUX BUIIPAB/IAHb;

(iv) 44 MOXJIMBO BCTAaHOBUTH CHCTEMY KOHTpPOJIIO, 3aCHOBAaHY Ha MEHII arpecHBHUX
MeTOoAax 1 3aX0AM MPOHUKHEHHS B OCOOHMCTE KHUTTS JIIOAWHH, HDK MPAMHUH MEperisi 3MiCTy
JUCTYBaHHA MpAaLliBHUKA. Y 3B'A3KYy 3 UM B CBITJII NIEBHUX OOCTaBMH KOKHOI CIIpaBU MOBHHHA
MIPOBOJUTHCSA OI[iHKA TOrO, YM MOTIJIa MOCTaBJleHAa pPOOOTOJaBIleM MeTa OyTH JOCsATHyTa 0e3
NPSMOT OLIIHKY MOBHOI JIMCTYBAHHS IIEPErOBOPIB MpalliBHHUKA,

(V) HacHiKKU KOHTPOJIIO NI TpalliBHUKA, IOJI0 SIKOTO BiH 3IHCHIOETHCS (IUB., mutatis
mutandis, aHajoriyHi KpuUTepii, 3aCTOCOBaHI NPU OIIHII NPOMOPUIHHOCTI BTPyYaHHS B
3IIHCHEHHSI CBOOOJM BHpa)K€HHs MOTJIAIB, 110 3axuiaeTbes crarreio 10 Konsenii, B hsityys
Benukoi mamatu €Bponeiicbkoro Cyny y cnopasi "Kommanis "Akcens Ilmpinrep” mnpotu
Himeuunnn" (Axel Springer AG v. Germany) Big 7 mororo 2012 p., ckapra N 39954/08, § 95, 3
MOJAJIBIIMMHU TTOCUJIAHHSIMH), 1 BUKOPUCTaHHS poOOTOAaBLEM pe3yJIbTaTiB KOHTPOIIIO, 30KpeMa,
4u OyJIH 11l pe3yJIbTaTH BUKOPUCTAH1 AJIsl JOCSATHEHHS 3 SIBJICHOT METH 3aCTOCOBAHOTO 3aX01y (IMB.
3rajiyBaHe Bulle pimeHHs €Bponelicskoro Cyay y cnpasi "Konke nporu Himeuunnu");

(vi) un Oynu mpariBHUKY 3a0e3eueHi HaleXHi TapaHTii, 0COOIMBO SKIO KOHTPOJIb 3 OOKY
pOOOTOIABII XapaKTepU3yBaBCs 3aX0aMU BTpy4YaHHs B ocooucty cdepy. [lani rapanrii moBuHHI
0co0mMBO 3abe3medyBaTd Te, IO poOOOTONaBEllb HE 3MOXKE O3HAHOMHUTHCS 31 3MICTOM
PO3IIISIHYTHX MTOB1IOMJIEHb, SIKIIO TUTHKH MPAlliBHUK HE OyB 3a3/1ajeriib MOBIIOMICHUH PO TaKy
MO>KJIUBICTb.

Y naHOMy KOHTEKCTI BapTO MOBTOPUTH HACTyHHE: MO0 TPYJIOBI BiAHOCHHU Oynu
IUTITHUMM, BOHU TIOBMHHI T'PYHTYBaTHCS Ha B3a€MHIN JOBipi (IMB. 3rajjaHe BUILE PilICHHS
Benukoi nanatu €sponeticekoro Cyay y cipasi "[lanomo Canuec i inmi nportu Icnanii", § 76).

122. Ha 3akiHueHHs, BHYTPILIHbOEPKaBHI OPraHH BJIaay MOBUHHI 3a0e3redyBaTH, 100
NPaLiBHUK, YHE JIMCTYBAHHS CTAJIO MPEAMETOM KOHTPOJIIO, MaB OU JOCTYH /10 3aCO0y IPaBOBOTO
3aXHCTy B CY[i, SIKHH Ma€ MOBHOBaXCHHS BHM3HAYATH SK MIHIMyM MO CYyTi, HAaCKIJIbKH Oyiu
JIOTpUMAaHi HaBe/IEH] BHIE KPUTEPii 1 uM Oyina OCKap)KyBaHMUHN 3axif] 3aKOHHUM (JUB. 3raJlyBaHe
Bullle pimeHHs y cnpaBi "OO0ct mpotu Himewuwnu", § 45, 1 3ragyBaHe BuHIlE pIllICHHS
€sporneiicekoro Cyny y crpasi "Komnke npotun Himequnnu").

123. V wmiii cnipaBi €Bponeiicbkuii Cya OLIHUTD, SIKUM YMHOM Cyau PymyHil, 10 SKux
3BEpHYBCSl 3asBHUK, PO3IIIHYJIM MOTO CKapry Ha MOpYyIIEHHS poOOTONABIEM HOTO MpaBa Ha
MOBAary J0 MPUBATHOT'O JKUTTS 1 KOPECHOHCHIIT 3asBHUKA B KOHTEKCTI TPYJOBUX BiJIHOCHH.

(c) 3acTocyBaHHS BHIIEBHKJIAJAeHUX NPUHIMIIB y Wil cripasi
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124. €Bponeiicbknii Cyn 3a3Havae, 0 BHYTPIIIHBOAEPKABHI CyJIU MTOCTAaHOBHIIH, IO B
CTpaBi 3ayimaiancs HACTYIHI iHTepecH: 3 OJHOro OOKy, MpaBO 3asBHUMKA Ha TOBary A0 HOro
MIPUBATHOTO JKUTTS, a 3 1HIIOTO - IPaBO POOOTOABI OpaTH y4acTh y KOHTPOJII 32 JIisIbHICTIO
NPaliBHUKIB, BKJIIOYAIOYM CYIYTHI JIUCIMIUIIHAPHI MOBHOBAXXEHHS 3 METOI0 3a0e3MeyuTH
6e3nepeliitny poboty mignmpuemcTBa (nuB. §§ 28 1 30 mporo pimenHs). €Bponeicekuii Cyn
BBaXKae, 110 B CHIJIy MO3UTHUBHUX 3000B's3aHb JepikaBH, nependayeHux crarreio 8 Kouenrii,
BHYTPIIIHBOJICPKaBHI OpPraHd BJAAM TMOBMHHI Oynu 30aJaHCYBaTH 3a3HA4Y€HI KOHKYpYHOUi
iHTEepecH.

125. €pponeiicbkuit Cy1 miAKpeCTIOe, 0 TPEIMETOM MOIaHOT Ha HOTO PO3TIIs 3asiBU HE
€ CTBEp/UKyBaHa HE3/IaTHICTh HAI[IOHAJLHUX OPraHiB BJIAJU B KOHTEKCTI TPYIOBOTO CIIOPY
3aXMCTUTH NependadeHe crarreto 8§ KoHBeHLii npaBo 3asiBHUKA Ha MOBary 10 HOTro MpHUBaTHOTO
KHUTTS 1 KOPECTIOHICHIIT B cepl TpyJoBUX BITHOCHH. I1iy1 yac mpoBaKeHHs Yy CIIpaBi 3asBHUK
OCKap)KMB SIK Ha HaliOHaJbHOMY piBHI, Tak i B €Bponeiicbkomy Cyni (akT KOHTPOIIO
poOOTOIABIIA 32 MOTO JIMCTYBAHHAM B IIpOrpami 0OMiHYy MUTTEBUMH MOBIIOMJICHHSIMH KOMIaHii
Yahoo i ¢akT BUKOpHCTaHHS 3MICTY IMX MOBIIOMJIEHb B XOJII HACTYITHOTO JUCIHILTIHAPHOTO
MIPOBA/IKCHHS MTPOTH 3asIBHUKA.

126. Illo cTocyeTbes TOTO, YU PO3TOJIOCHB POOOTOJABEIh 3MICT MOBIIOMIICHD 3asBHUKA
fioro xoneraMm mo po6orti (nuB. § 26 mporo pimeHHs), €Bponeiicbkuit Cyn 3a3Havae, M0 JaHUN
apryMeHT He MiATBEp UKCHUH JOCTaTHIM YNHOM MaTepiajaMy CIIPaBH 1 3asBHUK He NPEICTABUB
KOJHUX JTOJIATKOBUX JOKa3iB Ha ciyxaHHsXx y Benwukiit [1anari €Bponeiicekoro Cyay (aus. § 91
I[LOTO PIIIICHHS).

127. Buxopsuu 3 BuknaaeHoro €sponeiicbkuii Cyz BBaXae, 1110 1aHa CKapra CTOCY€ThCs
3BUIPHEHHS 3asBHMKA Ha IICTaBi Meperjsiay Horo JIMCTyBaHHS, 3/A1HCHEHOI poOOTOAaBIEeM
3asBHUKA. SIkmo Oytu TouHimmM, €Bponelicekuil CyJ] MOBHHEH YTOYHHMTH, YM BCTaHOBWIIU
HAI[IOHAJIbHI OpPTraHd Biaau OanaHC BIAMOBIAHO A0 BUMOr cTarTi 8 KOHBEHINT MiX IpaBoM
3asBHUKA Ha TOBary J10 HOro MPUBATHOTO XHUTTSA 1 KOPECHOHCHLII Ta iHTepecaMu 3asiBHHKA.
Otxe, 3aBmanHsM €Bpormeiicekoro Cyny € BH3HAuU€HHS TOTO, YW JIOCATJIM KOMIIETEHTHI
BHYTPIIIHBOJIEPKaBHI OPraHy B 3 ypaXyBaHHIM OOCTaBUH CIPABU CHPABEIJIUBOrO OanaHCy
MK KOHKYPYIOUHMH B CIIpaBi iHTepecaMu, KOJU BOHU MOTOAMIIHMCS 3 3aX0JaMH 10 KOHTPOJIIO,
3aCTOCOBAaHMMH JIO 3asiBHUKA (1uB., mutatis mutandis, 3ragane Buiie pimeHHs Bemukoi [Tamatu
pimenns y cupasi "Ilanomo Canuec i inmi npotu Icnanii", § 62). €sponeiicbkuii Cya BU3HaE, 110
poboToIaBeIh 3aKOHHO 3alliKaBlIeHUH B Oe3nepebiiiniil poOoTi oro KoMmaHii i 110 OTO MOYKHA
JOCSTTH IIJISIXOM CTBOPEHHSI MEXaHI3MIB MEPEBIPKU TOTO, UM 3A1HCHIOIOTH MPALliBHUKYA KOMIIaHii

cBOi 00OB'SI3KM HAJIC)KHUM YMHOM 1 3 HEOOX1THOIO PETENBHICTIO.
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128. 3 ypaxyBaHHsIM BHILIEBUKIaAeHOro €Bponeiicbkuii Cys co4aTrKky po3risiHe, sSIKUM
YMHOM BHYTPIIIHBOJEPXKABHI CyId BCTAHOBWJIM BIAMOBiAHI (aktu y wiid cmpasi. Sk Cyn
MYHIIMOATITETY, TaK 1 AMNEISAMIMHUN CyJ TOCTaHOBWIHM, IO 3asABHUK OyB MONEpPEeIHBO
MOB1AOMJICHHH CBOIM poboTonaBieM (auB. §§ 28 1 30 iporo pimenHs). [lotim €Bponeticskuii Cyn
MOBMHEH 3'siICyBaTH, 4 Oynu noTpumani BuMoru KoHBeHIIi HalliOHAJILHUMH CyJaMH Mija 4ac
PO3MIIsATy CIpaBH 3asBHUKA.

129. Ilepm 3a Bce, Cyn BBaka€ KOPUCHMM IOBTOPHUTH, 110, KOJM MOBa MHae Ipo
BCTaHOBJICHHS (DaKTiB, BiH MMOCTIHHO MaMm'siTae Mpo APYropsaHy PoJib CBOIX 3aBJaHb 1 TOBUHEH 3
00epexXHICTIO MPUIMaTH Ha ce0e poJib CyAy MEepIIOi IHCTaHMIi JIIsi BCTAHOBJIEHHS (DaKTiB, SKIIO
OOCTaBMHU CHpaBU JIO3BOJISIIOTH I[bOIO YHUKHYTH (AuB. pimeHHs Benukoi Ilanaru
€sporneiicekoro Cynay y crpasi "Mycrada Tynu i @emxipe Tynd npotu Typeuunnu" (Mustafa
Tunc and Fecire Tunc v. Turkey) Bix 14 kBiTHs 2015 poky, ckapra N 24014/05, § 182). Skmio maB
MiCIle pO3IJIAJl CIpaBd Ha HAIlOHAJILHOMY piBHI, 3aBaaHHsAM €Bpomneiicbkkoro Cyay He €
MiAMIHATH BJIACHOIO OLIIHKOIO (paKTiB OILIHKY, 3I1MCHEHY CyJaMM Aep>KaBU-BiANOBiAaya, 1 came
HAI[IOHAJIbHI CY/IM TIOBHHHI BCTAHOBJIIOBATH ()aKTH HA MiJCTaBi MOJAHUX JI0 HHUX JOKAa3iB (IUB.
cepel IHIIMX NpPUKIAAiB pimenHs y cnpasi "Ensapnac mpotu CnosyueHoro Kopomisersa"
(Edwards v. United Kingdom) Bim 16 rpymas 1992 poky, Series A, N 247-B, § 34). Xoua
€Bponeiicbkuii Cya He 3B's13aHUI BUCHOBKaMHU HAIllOHJIABHUX CYIB 1 MOYKE HAJJaTH CBOIO OLIIHKY
3 ypaxyBaHHAM HaJaHUX HOMy MaTtepialiB, 3a 3BHYAaHMX OOCTAaBUH IMOTPIOHI NMEPEKOHJIMBI
daktu, mo6 3mycutu €Bponeicbkuid CyJ BIACTYNUTH BiJ] BUCHOBKIB IOJI0 BCTAHOBICHHS
¢daxTiB, 3poOJeHMX CyAaMu JAep)KaBU-BiANOBigaya (ouB. pimeHHs Benukoi manaru
€spomneiicekoro Cyny y crpasi "/xymiani ta ['ampkio npotu Itanii" (Giuliani and Gaggio v. Italy)
ckapra N 23458/02, ECHR 2011 poky (Butsr), § 180, i pimenns y cmnpasi "Aigan npotu
Typeuunnn" (Aydan v. Turkey) Big 12 6epesnst 2013 poky, ckapra N 16281/10, § 69).

130. IlpencraBneni €pponeiicbkomy Cyny nokasu cBiI4aTh Impo Te, IO 3asBHUK OyB
MOB1IOMJICHHI TIPO MPaBUjIa BHYTPIIIHEOTO PO3MNOPSAKY KOMITaHii-poOOTONABIIS, 3T1AHO 3 SKUMHU
3a00pOHSIIOCS] BUKOPHUCTAHHS PECYpCiB KOMITaHii B 0COOUCTHX IUISIX (AuB. § 12 1bOTO pillieHHS).
3asBHUK O03HAMOMUBCS 31 3MICTOM IOT0 AoKyMeHTa 1 20 rpyans 2006 p. po3nucaBcs po HOro
NpoYMTaHHA Ha Horo komii (quB. § 14 uporo pimenns). Kpim Toro, poboroaasens po3icias BCiM
criBpoOiTHUKAM iH(opMariitauii nuct, naroBanuii 26 yepsas 2007 p., B sKOMY M HaraJyBajocs
po 3a00pOHY BUKOPHCTOBYBATH PECypcH KOMIMaHIl B OCOOMCTUX IIISAX 1 MOBLAOMIISIIOCS, IO
OJUH CHiBpOOITHUK BXe OyB 3BUIBHEHUH 3a MOPYLICHHS MaHOro mpaswia (auB. § 15 mporo
pimeHHs1). 3asgBHUK O3HAMOMHBCS 3 1HQOpPMALIHHUM JHUCTOM 1 pO3MUCAaBCS Ha Komii B HOTro

NPOYMTAHHI B HEBCTAaHOBICHUH ieHb MiXk 3 1 13 numus 2007 poxy (nuB. § 16 nporo pimenss). Ha
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3akiHueHHa €Bponeicbkuii Cyn 3a3Havae, mo 13 nunas 2007 p. podoToaaBenb ABiUi BUKINKAB
3asBHUKA /ISl HAJaHHS TMOSICHEHb 111010 BUKOPUCTAHHS 3asBHUKOM [HTEpHETY B 0COOMCTHX LIJISAX
(muB. §§ 18 120 uporo pimenns). CriodaTky, HiCIisi TOTO, SIK 3aBHUKY MTOKa3aJId CXEMH IHTEpHET-
3'eHaHp WOro 1 HOro KoJjer, 3asBHUK CTBEP/UKYyBaB, II0 BHUKOPHUCTaB Mporpamy OOMiHY
MUTTEBUMH TOBIIOMJIICHHSIMH KoMIaHii Yahoo Timpku B poO6ounx niisix (nuB. Buie §§ 18 1 19).
3romomM, koM uyepe3 50 XBUIMH 3asiBHUKY IMPEICTaBHIN 45-CTOPIHKOBY pO3IHU(POBKY HOTro
MOB1IOMJICHb 3 OpaTOM 1 HapeueHolo, BiH CKa3aB pOoOOTOMABINIO, 110, HAa HOr0 JTyMKY, OCTaHHIN
BYMHMUB 3JI0YMH, TOPYUIMBIIY TAEMHHIIIO KOPECOHCHIIT (IuB. § 22 1bOTO pillIeHHs).

131. €ponelicekuii Cyxa 3a3Hadae, IO HAIlOHAJIBHI CyId MPaBUIBHO BHU3HAYMIN
KOHKYpPYIOUi B CIpaBi iHTE€peCH, MOCTABIINCH O€3M0CepeIHHO Ha MPaBO 3asBHUKA HA MOBAry 0
HOro MPUBATHOTO KUTTS, a TAKOX 3aCTOCOBHI mpaBoBi mpuHiMnu (auB. §§ 28 1 30 mporo
pimenns). 3okpema, AnemsuidHuii cynq M. byxapecT mnpsMO TOCiaBcs Ha PUHLUIH
HEOOXiTHOCTI, yTOYHEHHS METH, PO30POCTi, 3aKOHHOCTI, MMPOMOPIIIIHOCTI 1 6e31eKH, BUKIIAACHI
B Jlupextusi 95/46/€C, 1 3a3Ha4uB, 1110 KOHTPOJIb 38 BUKOPUCTAHHAM [HTEpHETY Ta €JIeKTPOHHUX
MOB1IOMJICHb Ha poOOYOMY MicIli 0OyMOBITIOBABCS 3a3HaYCHUMH MpuHIMNaMu (auB. § 30 1poro
pimeHHs1). BHyTpilIHbOJEpXKaBHI CyIM TaKOX pPO3MNISAHYJIM MHUTaHHS Mpo Te, 4u OyIo
IMCLUIUTIHAPHE MPOBA/HKEHHS MPOBEACHO B 3MaraibHOMy (Gopmarti i uu Oylia 3asiBHUKY HaJaHa
MO>KJIMBICTh BUCJIOBHTHU CBOi JOBOJIH.

132. 3anuiiaeThCsi BCTAHOBUTH, SIKUM YHHOM BIIaJia e KaBU-BIAMOBIa4a B3SUTH JI0 yBaru
BUKJazneH! Bume kputepii (auB. § 121 mporo pimeHHS) B CBOiX MIPKYBaHHSX, KOJM BOHHU
NPOTHCTABJSUTM MPAaBO 3asBHUMKA Ha IOBary J0 MPHUBATHOTO KUTTS 1 KOPECHOHJEHLIi MpaBy
poOOTOMABIT KOHTPOIIOBATH [isSUTHHICTH KOMITAHIi, BKIIFOUAIOYU BIAMOBIIHI JUCIHILTIHAPHI
MIOBHOBA)XEHHSI, 3 METOIO 3a0e3neunTH Oe3nepediiiny poOoTy KoMmaHii.

133. Hlo crocyeTscss mMUTaHHS MPO Te, YM OyB 3asBHHUK 3a37alieTigb MOBIJOMICHUIN
pobotomasiem, €Bporneiickkuii CyJ1 3a3Hauae, 10 BiH BJKE MIPUIAIIIOB 10 BUCHOBKY, 110 3asSBHUK,
iiMOBipHO, He OyB 3a3Jayeriip MOBIIOMJIEHHH MPO CTYIMiHb 1 XapakTep KOHTPOIIO 3 OOKy
poGoToasit a60 PO MOXKIIUBICTH TOTO, 110 POOOTOAABELH MIT OTPUMATH IOCTYT O€3110CEPETHBO
70 3MICTY JHCTIB 3asBHHMKa (muB. § 78 mporo pimenHs). [[ogo0 MOXIMBOCTI KOHTPOIIO
E€sponeiiceknii Cyn 3asznHadae, mo Cya MyHinumamitery byxapect mpocTo 3a3Ha4mB, M0
"mpauiBHUK OyB TOBIIOMJICHMH TpO Te€, MIO HE3aJOBrO JI0 3aCTOCYBAaHHSA [0 HBOTO
JUCUMIUTIHADHUX CaHKI[M 1HIIOTO MpauiBHUKA 3BUIBHWIM' (auB. § 28 1poro pimeHHd), i
Anenauiiauii cyn M Byxapecta BCTaHOBMB , IO 3asBHHMKA IOMNEPEAWIH MPO Te, IO BiH HE
MOBHHEH OYB BUKOPHUCTOBYBATH pECYpPCH KOMIaHii B 0cOOMCTHX IUIAX (IuB. § 30 OO pillIeHHS).

OTxe, BHYTPILTHBOICPKABHI CYJM HE BHU3HAYMIIM, Y OYB 3asSBHUK 3a37aJICTib MOBITOMICHUN
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PO MOXJIMBICTH TOTrO, M0 POOOTOJABElb MOXKE I1HILIIOBATH 3aXOIU CIIOCTEPEKEHHS 32
NpaliBHUKAaMH, @ TAKOXK PO MEXI 1 XapakTep Takux 3axoJliB. €Bponeiicbkuil CyJ1 3a3Hadae Take:
o0 BBa)XaTHCS IONEpPEAHIM, MOBIIOMJICHHA BiX POOOTOMABI Ma€ HAMIMTH 10 MOYATKY
CIIOCTEPEIKEHHS, OCOOMMBO SKIIO CIIOCTEPEIKEHHS TOB'S3aHO 3 OI[IHKOK 3MICTy JIHCTIB
npamniBHUKa. B 11bOMy HanpsMKy BKa3ylOThb 1 MDKHAPO/IHI, 1 €BPONEHCHKI CTaHIapTH, BUMAralouH,
mo6 cy0'ekT crioctepexeHHs OyB OM CHOBIIIEHH 10 MPOBEACHHS OyIb-SKUX KOHTPOJIIOIOUUX
3axofiB (nauB. §§ 38 1 43 1pOro pilIeHHs, AUB. TAKOX MOPIBHAJIBHE MPABOBE JOCTIKEHHS, § 53
[[LOTO PIIIICHHS).

134. Ilo cToCy€eThCsI MEK KOHTPOJIIO 1 CTYIEeHs BTPYyYaHHsI B OCOOMCTE XKUTTS 3asABHUKA,
€sporneiicbkuii Cya 3a3Havae, 0 AaHE MUTAHHS HE po3risiaanocs aHi Cy1oM MyHIIUOATITETY
Byxapect, ani Anensmiitnum cynom M byxapecra (quB. §§ 28 i 30 uporo pimieHHs), HaBiTh IpU
TOMY, III0, MOXXJIMBO, POOOTOJABEIb 3alMCYyBaB BCI MOBiOMIICEHHS 3asBHUKA B PO3TJISTHYTHIH
Nepiosl B PEKUMI peasibHOTO Yacy, OLIHIOBAB X 1 po3/ApYyKyBaB iX po3mudpoBKy (aus. §§ 17121
I[LOTO PIIIICHHS).

135. Takox BHYTpIIIHBOAEPKABHI Cyi1, MaOyTh, HE OLIIHWIN JOCTATHIM YNHOM, YU OyIu
3aKOHHI MIJCTaBH, SKi BUIIPABIOBYIOTh CIIOCTEPEKEHHS 3a TOBIIOMIICHHSIMH 3asiBHHKA.
€sponeiicbkuii Cyn 3MylIeHui BiI3HAYUTH, 110 AnessiuiiHuil cyn M. Byxapect He Bkasas, sika
oco0imBa MeTa Moryia O BUIpaBAaTH B I cIpaBi Takuil cyBopuil KOHTpousb. [lificHO, Ha 1€
nuTaHHA He BiAnoBiB i Cyn myHinunanitery byxapecr, sikuil 3rajaB mpo HEOOXiHICTh YHUKATH
3aIoIisSIHHS IIKOAM CUcTeMaM 1H(pOpMaIifHIX TEXHOJIOT1i KOMIaHii, Ipo BiAMOBIAAIbHICT, SKY
HEce KOMIIaHi B pa3l HE3aKOHHOI JisUIbHOCTI B KiOepmpocTopi, 1 MpO PO3TOJOUICHHS
KOMepIiitHuX TaeMHHIb (AuB. § 28 mporo pimenHs). Onnak, Ha gyMKy €Bponeiicbkoro Cyny,
JlaHi PUKIATN HOCATh TUIBKH TEOPETHUHUI XapakTep, OCKUIBKU HIIO HE 3MYIIY€E MPUITYCKaTH,
IO 3asgBHUK JMIMCHO mMingaB OM KOMIIaHIIO OAHIA 3 mepepaxoBaHuX 3arpo3. Kpim Toro,
Anenauiiauii cyn M. Byxapect B3araini He po3riisgaB 11€ TUTaHHS.

136. Kpim toro, Hi Cya myHinunanirery byxapecr, Hi Anensmiiiauii cyq M. bByxapect He
PO3MIISL AN HAJIEKHUM YMHOM, YHM MOTJIa TOCTaBJIeHa pOOOTOJaBIeM MeTa OyTH JOCSATHYTa MEHII
arpecHBHUMH METOJIaMH, HIK OIIIHKA ()aKTUYHOTO 3MICTY JIUCTIB 3aIBHUKA.

137. Bimpm TOro, KOAEH CyJA HE PO3IJSHYB TSDKKICTh HACHiAKIB PO3IIISIHYTOTO
CIIOCTEPEXKEHHSI Ta HACTYIHOIO JUCHUIUIIHAPHOTO TPOBA/UKCHHSA. B I1bOMYy BiJHOUICHHI
€sponeiicekuii Cyz 3a3Hauae, 110 0 3asBHUKA OyJI0 3aCTOCOBAHO HalCyBOpillIe JUCIUILUTIHAPHE
CTSTHEHHS, a caMe 3BIIbHEHHS.

138. Ha 3akinuenns €Bporneiicbkuii Cyn 3a3Hauae, 1110 HalllOHAJIBHI Cy/IM HE BU3HAYMIN

HACTYITHC: KOJIN pO60TOI[aBeI_U: BUKJIMKAB 3as1BHHKA OJIA z[aqi MOSICHCHb IIOJ0 BUKOPUCTAHHA
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pecypciB komnaHnii, 30kpema, [aTeprery (quB. §§ 18 1 20 1poro pimeHHs), BiH BXX€ OI[IHUB 3MICT
aHaJI30BaHUX JHUCTIB. €BPONEHCHKUI CyJ 3a3Hayae, L0 HallOHAJIbHI OpraHM BJIaJd HE
BCTAHOBWIH, B KU MOMEHT B XOJi JUCHUIUTIHAPHOTO MPOBAHKCHHS POOOTONABEIlb OI[IHUB
posrnsiHyTy iHdopmariro. Ha nymky €Bpomneiicbkoro Cyay, 3roia 3 TUM, IO 3MICT JIUCTYBAHHS
MoOke OyTH OI[iHEHHH Ha Oynb-SKOMY eTamli JUCHUIUTIHAPHOTO IPOBAKEHHS, CYNEpEeYHTh
NPUHIUITY Tpo30pocTi (IuB. y npoMy BigHomeHHI Pexomenpanito Komitery wminictpiB Paan
€pportm CM/Rec (2015) 5, 3ragyBany B § 43 1bOTo pillleHHS, MEPCIEKTUBY IMOPIBHSIIEHOTO
3aKOHOJABCTBA JIUB. § 54 1LOTO PILICHHS).

139. Bepyun no yBaru BumieBukiaaeHe, Cy BBaxae, 0 BUCHOBOK ATICISIIITHOTO CyIy
M. Byxapect npo Te, 110 MK KOHKYPYIOUMMH iHT€pecaMu OyB BCTAaHOBJICHUH CIIpaBeTMBHNA
O6amanc (muB. § 30 mporo pimeHHs), AocuTh cripHe. [logiOHe TBepKEHHS BUAAETHCS IEII0
¢dbopmManbHUM 1 TeopeTHYHUM. Anensuiiiauii ¢y M. Byxapect He MOsSICHMB O0COONMBI MPUYUHH,
MOB'sI3aHi 3 IEBHUMH OOCTaBMHAMHU CIIPABH 3asBHUKA Ta HOro poOOTOAABLISA, SIKI 3yMOBHIIN TaKUH
BHUCHOBOK CYY.

140. TakuMm YMHOM, OYEBHIHO, BHYTPIIIHBOJAEP)KAaBHI CyIU HE 3MOIJM BCTAaHOBUTH,
30KpeMa, Y OTPHMAaB 3asBHHUK IIONEpPEJHE TOBIJOMJICHHS BiJJ CBOIO pPOOOTOIABISL IPO
HMOBIpHICTh TOTrO, IO HOrO JHCTYBAaHHS 3a JOMOMOIOI0 TNPOrpaMu OOMIHY MHUTTEBHMHU
MOBIAOMJICHHSIMHM KOMMaHii Yahoo Moxe meperisgaTics, TakoK BOHU HE B3sUIM O yBaru TOU
¢axT, 1o 3asgBHUK He OyB IMOBIIOMIIEHHH MPO CTYIIHB 1 XapakTep CIOCTepeKeHHs abo IMpo
CTyHiHb BTPYYaHHS B OCOOHMCTE >KUTTS abo B #oro kopecmnonzaeHmito. Kpim toro, cynu He
BU3HAYMJIM, TO-TIEpIIe, OCOOJMBI NPUYMHH, IO BHUIPABIOBYIOTH 3aCTOCYBAaHHS 3axoJliB
CIIOCTEPEXKEHHS, TO-IPYTe, YU MII pOOOTOJaBeIlb BUKOPUCTOBYBATH 3aX0/I1, OB'SI3aH1 3 MEHIIIUM
CTYIIEHEM BTpPY4YaHHS B OCOOMCTE XKUTTS 1 KOPECHMOHJIEHIIII0 3asBHUKA, 1, MMO-TPETE, YA MOTIIO
JTUCTYBaHHS 3asiBHUKA OyTH olliHeHe 0e3 ioro Bimoma (auB. §§ 120-121 mporo pimieHHs).

141. bepyun no yBaru BHWILIEBUKIAJCHE Ta 3BaKAlOYM HA HAJaHy BIAJIl JIepiKaBH-
BiZNIOBijaua cBOOOAY po3cyndy, €Bpomnelickkuii CyJ BBaXkae, 1110 HAI[lOHAIbHI OpraH Biajau HE
Ha/JaJdM HAJeKHUM 3aXMCT MpaBa 3asBHMKA Ha TOBary A0 WOro NPUBATHOTO HKHUTTS 1
KOPECHOH/CHIIII 1 1110, OT)Ke, BOHU HE BCTAHOBHJIU CIIPaBEIIMBOT0O OaJaHCy MK iHTepecaMu, sKi
3aginanucs. OTxe, Majo micue nopyuieHss crarti 8 Konsenii

BinkpurTs nepconanbHux (aiiiiB, 30epekeHUX Ha po0o4OoMy KOMII'IOTepi

4. JTioepm npomu ®panyii

(piwenns 8io 22 nromozo 2018 poxy)
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[Is cmpaBa cTocyBanacst BIIKPHTTS poOOTOAABLEM JEP>KaBHOTO CEKTOpy (aiiiiB
NpaliBHUKA-3asBHUKA, sIKi 30epirajucs Ha >KOPCTKOMY JIUCKY HOro poOOYoro KOMI'roTepa Ta
Oynu mo3HaveHi 5K "ocobucTi".

Baseauk npamosa y SNCF, nepxapmili 3amisHuumiii xommanii ®panuii. Koro
BIJICTOPOHHJIN BiJl BAKOHAHHS Horo (pyHKIIH 10 3aKiHYeHHsI BHYTPIIIHBOTO po3ciigyBanHs. [1in
Yac BIJICYTHOCTI 3asiBHHKa HOTO po0OOTO/AaBeIh MPOAHANi3yBaB BMICT JKOPCTKOTO JHCKY HOTO
oicHoro komm'torepa. Byno BusiBIeHO, m0 (aiaM MICTHIM, Cepej IHIIOro, YK€ BEJIHKY
KUTBKICTB MOpHOTpadiyHIX 300paXKeHb 1 (PiIbMIB.

3asBHUK OyB 3BUTbHEHMN. BiH ckap:KMBCA i 4ac MPOBAHKEHHS B HAILlIOHAJIBHOMY CY/II,
110 ioro po0oTOIaBEIb MOPYLIMB OO MPAaBO Ha MOBAry 10 MPUBATHOTO >KUTTS BIAKPUBIIH i
Yac MOro BIACYTHOCTI (aiin mig HaBolo «giggles» (XUXUKaHHS), SKHH 30epiraBcs Ha KOPCTKOMY
JMICKY Ta KM BiH YiTKO MO3HAYUB sIK "0ocoOucTi gani". HamioHanbHi Cyu BIAXWIMIN HOTO JOKa3
HE MEPEeKOHABIIUCH Yy TOMY, IO ONHC, IKHH 3asBHUK Ha/IaB )KOPCTKOMY JMCKY, 1 Ha3Bi, HaJaHil
¢aiiny, Oyno 1ocTaTHIM s TOTO, 00 MTOKA3aTH, 1110 BMICT OyB IPUBATHUM, 1 TOMY BUMaras HOro
MPUCYTHOCTI MEPII HiX poOOTOAABELIb MIT OTPUMATH JOCTYII 10 (aiimy. HarlionanbHi cyiu Takox
JOTPUMYBAJIUCS TONEPEAHbOTO TpereneHTHOro npaBa KacariiiHoro cyny, 3riiHO 3 SKUM
MPaLiBHUK HE MIT TO3HAYAaTH BECh )KOPCTKHH IUCK CBOTO POOOYOTo KOMIT'IOTEpa SIK «0COOUCTHIN»,
OCKIUJTBKHU JKOPCTKHUH JMCK OyB 32 YMOBUYaHHSM NPU3HAYCHUH I IPOQeciiiHOro BUKOPUCTAHHS
Ta 30epexeHi Ha HboMy (aiiiu, sk nepeadavanocs, Oyiau MoB's3aHi 3 TPoQeciiHOO AISTBHICTIO
SKILO MpAIiBHUK YiTKO HE BKa3aB, 110 BMicT OyB ocoductuM (mpenenent Kacamiitnoro cymy, Ha
SIKUH TIOKITIQAAITNCS, TIOCKIIABCS Ha TEPMiH "0cOOUCTHI" Y 3B'SI3KY 3 IIUM).

JlibepT cTBepKYBaB IiJ] 9ac PO3TIISAY CIpPaBU BilMoBiAHO 10 KoHBEHIIi1, 110 00CTaBUHH
Horo cripaBu BUSBHIM HEOOIPYHTOBaHE BTPYYaHHS y MOTO MPpaBo HA OBAary 10 HOro MpUBaTHOTO
xuTTsA. CyJ] BCTAHOBHB BiJICYTHICTh MOpyIIeHHs cTaTTi 8 KoHBeHii.

V cnpasi JlibepTa, MOXKJIMBO BUIUIMTH HACTYTIHI IYHKTH.

[To-nepre, Cyn miaTBepauB, 1o iHdopMariis, sika 30epiraeTbest Ha 0piCHOMY KOMIT'FOTEDI,
ska OyJia 4iTKO MO3Ha4YeHa SIK 0COOMCTa, 32 MEBHUX OOCTaBHH MOKE MOTPAILISATH IiJ] TOHATTS
"MpUBaTHE )KUTTSA", 10 3aTy4ae 3aCTOCOBHICTh cTatTi 8. Cy1 3a3HauuB y 3B 3Ky 3 1uM, 1110 SNCF
JIONyCKaB BUIIAJKOBE BUKOPUCTAHHS CBOIMH CIIBPOOITHMKAMHU OQICHHX KOMM'IOTEpIB JUIs
MPUBATHUX I[1JIEH 32 YMOBH iX BiJIOBITHOCTI 32CTOCOBHUM IIpaBUJIAM.

[To-npyre, Ha BigMmiHy Bix cmnpaBy bapOynecky (nuBiThecsi Buuie), Hampukiaa, Cyn
PO3MIISIHYB CKapry 3asiBHHKa 3 TOYKU 30py IHepeadauyBaHOTO BTPY4YaHHs JepKaBH B IPABO
3asgBHUKa BianoinHO 10 cTtarti 8. SNCF OyB cy0'ekToM myOni4HOrO mpaBa, HaBiTh SKIIO BiH

BiJ0OpaxkaB EBHI 0COOIMBOCTI MPUBATHOTO NpaBa. Y crpasi bapOynecky mxepenom nopyuieHHs
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npaBa 3asiBHUKA OyB MIPUBATHUI poOOTOaBellb, 110 03HAYaIIO, 1110 Cy/ MOBUHEH OyB PO3IIIAHYTH
CKapry 3asBHUKa Yy Il chpaBi 3 TOYKM 30py JOTPUMAHHS JEpXkKaBOKO ii TMO3UTHUBHOTO
3000B’s13aHHS 3aXUILATH MTPABO 3asSBHUKA HA MOBAry J0 HOro MPUBATHOTO JKUTTSL.

[To-tpere, Cyx moromuBcsi 3 THUM, L0 y BIAMNOBIAHUN Yac iCHyBajo BCTaHOBIICHE
npeueaeHTHe npaBo Kacamiiinoro cyay, mo 0yab-ski Gpaiiiau 3 TaHUMHU, CTBOPEHI CIiBPOOITHUKOM
Ha #oro pobodyoMy KOMI'IOTEpi, BBaKalIuCsA MNpoeciiHUMU 3a CBOIM XapaKTepoM SKIIO
MPaLiBHUK YITKO Ta TOYHO HE MMO3HAYMB Taki (aiiiu sk "ocoOucti". SKmio npamiBHUK 3poOuB 11€,
¢aitnu MOXXyTh OyTH JOCTYIIHI JIUIIE Horo poO0TOIaBLEB] 32 MPUCYTHOCTI MpalliBHUKA a00 Mmiciis
TOro, SIK OCTaHHIM OyB Hale)KHUM UYMHOM 3ampoIleHUH OyTu mnpucyTHIM. Takum dYHHOM,
BTPYYaHHS B Li{ CHpaBi Majo 3aKOHHY OCHOBY 3 HAJIC)KHUMH TapaHTIIMU I 3aroOiraHHs
cBaBuLIA. Cyz MOBEpHYBCA 10 IIbOTO MUTAHHS MiJ] Yac pO3TJIsAy MPOMOPIIIHOCTI BTpYYaHHSI.

[To-uerBepre, Cy/ BU3HAB 13 MOCHIIAHHIM Ha MOBOPKEHHS 3 BUMOT'OIO 3aKOHHOI METH B
cupaBi bapOynecky (§ 127), mo poOoromaBenmb MaB 3aKOHHUU iHTepec y 3abe3meueHHi
6e3nepelbiitHoro (hyHKIIOHYBaHHS KOMIIAHI 1 1€ MOKJIMBO OyJI0 3pOOUTH JIUIIIE 32 JOTIOMOTOIO
BCTaHOBJICHHS MEXaHi3MIB JUIsI TEPEBIPKM TOT0, YW MOro MpamiBHUKH BUKOHYBAIM CBOi
npodeciiini 000B'SI3KH BIAMOBIIHO 1 3 HAJIE)KHOIO CTAPAHHICTIO.

Hanpukinni, Cyn OyB mepekoHaHWH, IO HAI[iOHANBHI CyId Haaadd BIAMOBIAHI Ta
JOCTaTHI TIACTaBH AJisi BTPy4YaHHS (AMBITHCS BUINE) 1 ICHYBa M TapaHTii AJsl 3armoOiraHHs
CBaBUIBHOTO JOCTYITy poOOTONaBI 10 iH(OpMaIli mpamiBHHKA, SKa YITKO IMO3HAYEHA SIK
npuBaTHa (IpoTe, TUBITHCS y 3B'A3Ky 3 MM BHCHOBOK Cynay B cmpai bapOynecky) LlikaBo
3a3HauynTH, o CyJ He BBaxae mpobimematnyHuM Te, o KacamiifHuii cyq y momnepeaHboMy
PIIICHH], TOTOAMBCS 3 THM, 10 TIO3HAYEHHS )KOPCTKOTO AUCKY abo ¢aiiny sk "ocobuctoro", To0OTO
TaKOro, SIKUH BHUKOPHUCTOBYETHCS 3asBHHUKOM, OYyJIO JOCTaTHIM i TOro, Imo0 mepenaTH
npuBaTHUM Xapaktep BMicTy. [l Cyny BakiauBuM € Te, o CTaTyT poOOTOAABIISA, IKH PEryIoe
BUKOPUCTaHHS KOMI'IOTEPHOI CHCTEMH, HAroJIONIyBaB, 1110 0coOKcTa iH(popMallist TOBUHHA OyTH

YiTKO HO3Ha4eHa sk "ocooucra'.
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1. Art 8« Right to private life « Challenge of a foreseeable contact ban in the context of sexual
abuse of a mentally disabled woman, mother of the applicant’s child ¢ Article 8
inapplicable * Absence of a family link * No particular interest of the woman in having
contact with the applicant ¢ Protective regime for the woman legally incapable of
expressing resistance ¢ Severe violation of her personality rights « Risk of further violation
in case of further contact
Art 6 (civil) « Fair hearing * Sufficient evidentiary basis for the domestic court’s decisions
* Hearing of the woman and experts, and possibility for the applicant to submit his arguments in
writing ¢ Absence of determination of the mentally disable woman’s “reasonable wish” in
violation of her rights under Article 8 § 1 of the Convention

Art 6 (civil)  Fair hearing * Domestic court’s refusal to grant the applicant full access to
the guardianship case-file * No impeding of the applicant’s defense * Relevant and sufficient
reasons

Art 6 (civil) « Oral hearing ¢ No exceptional circumstances justifying the dispense of the
applicant’s personal hearing * Proceedings entailing an assessment of his personality and his

relationship to the mentally disable woman

STRASBOURG
28 May 2020

FINAL

28/08/2020

This judgment has become final under Article 44 § 2 of the Convention. It may be subject

to editorial revision.
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In the case of Evers v. Germany,

The European Court of Human Rights (Fifth Section), sitting as a Chamber composed of:

Yonko Grozev, President,
Gabriele Kucsko-Stadlmayer,
Siofra O’Leary,
Ganna Yudkivska,
André Potocki,
Lotif Hiiseynov,
Angelika NuBberger, judges,

and Claudia Westerdiek, Section Registrar,

Having deliberated in private on 10 March 2020,

Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 17895/14) against the Federal Republic of
Germany lodged with the Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”) by a German national, Mr Jorg Evers (“the
applicant”), on 25 February 2014.

2. The applicant was initially represented by Mr T. Schneider, a lawyer practising in
Munich, and subsequently by Mr M. Kaiser, a lawyer practising in Landshut. The German
Government (“the Government) were represented by one of their Agents, Mrs K. Behr, of the
Federal Ministry of Justice and Costumer Protection.

3. The applicant alleged, in particular, that the domestic court’s decision, adopted in the
context of guardianship proceedings, prohibiting him from having contact with a woman with a
mental disability, had infringed his rights under Articles 6 and 8 of the Convention.

4. On 21 March 2016 the Government were given notice of the application.

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE
Background to the case

5. The applicant was born in 1939 and lives in Baden-Baden.

6. In 2009 he was living in a common household with his partner, P.B., and her daughter,
V. The latter was born in 1987, was then 22 years old, and suffers from a mental disability. P.B.
had been appointed V.’s guardian in 2007.



102

7. On an unspecified date in 2009, the public prosecutor initiated criminal proceedings
against the applicant in respect of his alleged sexual abuse of a person who had been incapable of
resistance. P.B. had reported sexual contact between the applicant and V. She had initially claimed
to have caught the applicant and V. naked in bed and touching one another. She had also reported
that the applicant had admitted to engaging in sexual contact with V. and that the applicant had
attributed the incident to the fact that P.B. had refused the applicant sexual intercourse in the past.
P.B. had moreover claimed that the applicant, owing to her financial dependency, had “taken
liberties” in respect of V. Later on in the criminal proceedings, P.B. withdrew her allegations,
stating that V. had a right to sexual self-determination and that she had consented to the planned
marriage of V. and the applicant.

8. On 10 December 2009 the public prosecutor discontinued the criminal proceedings. On
the basis of a statement by V.’s general practitioner dated 10 November 2009, according to which
V. had been perfectly capable of physical resistance if she had not consented to sexual relations
with the applicant, the public prosecutor considered that it would not be possible to establish that
V. was incapable of resistance to sexual acts.

9. On 20 September 2010 the Erding District Court, by means of an interim injunction,
placed V. in a residential home for people with disabilities, discharged P.B. as V.’s guardian and
appointed a professional guardian. It noted that the proceedings had been initiated after the court
had been notified by a medical clinic that V. had likely suffered from sexual abuse, because she
suffered from a moderate mental disability and was pregnant by P.B.’s seventy-one-year-old
partner — the applicant. The interim injunction was essentially based on the fact that P.B. had not
prevented the applicant from abusing V. and making her pregnant, as well as the fact that P.B. and
V. had not manifested any wish to change the circumstances that had led to the abuse of V. and
her pregnancy. Prior to delivering its decision, the District Court had heard V. and P.B. and also
the applicant in person.

10. The District Court ordered three expert opinions concerning V.’s physical and mental
state of health.

11. Subsequently, the public prosecutor, who had been informed by the District Court,
initiated criminal proceedings in respect of sexual abuse — again against the applicant, and for the
first time against P.B. (as V.’s guardian at the relevant time).

12. On 2 March 2011 V. gave birth to a son, who has been living with a foster family ever
since. At the time that the application was lodged, the applicant, whose paternity had been
established, had been having supervised contact with his son about once a month. V. had separate

contact with her son about once every four to six weeks.
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13. On 21 March 2011 the Erding District Court upheld the interim injunction of 20
September 2010. Relying on three expert opinions dated 3 November, 20 December 2010 and 2
March 2011, which were summarised extensively and assessed as valuable in the wording of the
decision, relying furthermore on the submissions of the relevant authority, on the criminal case
files of the prosecution, on the hearing of V., P.B. and the applicant and on the new hearing of V.
in the presence of her guardian on 15 March 2011, it found that V. was in need of a guardian
because she was unfit to manage any of her affairs by herself. She suffered from a moderate mental
disability and from epilepsy. She was highly restricted in her ability to comprehend, concentrate
and memorise things, as well as in her sense of orientation. Her ability to communicate was limited
to word fragments, which rendered impossible any meaningful communication. She had no ability
to make judgments, as her intellectual development corresponded to that of a four-year-old child
(whereas her physical development corresponded to that of a 14- or 15-year-old).

14. The District Court further observed that V. was incapable of resistance in the sense of
the relevant criminal provisions, since she had proved easily susceptible to any and every
seemingly friendly suggestion. In this respect, she was unable to detect or even oppose
inappropriate advances. She was not able to build up lasting relationships, had no sense of the
appropriateness (or otherwise) of social situations or time, and no sense of responsibility or the
needs of others. She had no comprehension of sexual relationships, marriage or even her
pregnancy. Moreover, owing to the events leading up to her pregnancy, she had become
significantly distracted. This state of mind had proved to be temporary, due to her lack of memory
and any sense of time. The District Court concluded, given the background of the aforementioned
facts and developments that guardianship was therefore to be conferred upon the professional
guardian already appointed under the interim injunction of 20 September 2010.

15. The District Court also explained in detail why the opinion of the private expert Z.
commissioned by P.B. was not convincing and did not lead to other conclusions. In this respect it
held that the opinion did not comply with scientific standards as it essentially reproduced
information and opinions given by P.B., without appreciating their veracity and reliability and
without taking into account available objective information from other sources. The District Court
moreover observed that the supposed expert had never met the applicant or V. and concluded that
Z.’s expert opinion had no value.

16. As regards the (brief) hearing of the applicant the District Court noted that the
applicant declared that in view of the prosecutor’s decision to stay the criminal proceedings (see
paragraph 8 above) there was no reason to separate V. from her mother or him. In his view V. was

of full age, had a free will and could have sexual intercourse with whoever she wanted.
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17. On 24 May 2012 the Traunstein Regional Court proposed to discontinue the criminal
proceedings on condition that P.B. pay a fine of 1,000 euros (EUR) and the applicant pay a fine
of EUR 8,000. The court suggested that condition, as it had established that — irrespective of
whether it was determined that V. had been able to resist (which required an assessment of whether
any consent given by her could be considered to have had legal effect) — it could not be ruled out
that the applicant had inevitably erred in his assessment of the legality of his acts. In particular, it
could not be ruled out that the applicant was not accountable for relying on the assessment of the
public prosecutor of 10 December 2009, according to which it would not be possible to establish
that V. was incapable of resisting invitations to engage in sexual intercourse. As a result, criminal
liability pursuant to section 179 of the Criminal Code (see paragraph 43 below) was ruled out in
these proceedings. The Regional Court, however, drew particular attention to the fact that this
December 2009 assessment had been proved wrong, given the findings in the present proceedings.
It added that criminal liability pursuant to section 174 ¢ § 1 of the Criminal Code (see paragraph
43 below) had to be considered as the applicant had taken advantage of the special relationship of
confidence between V. and her mother. However, in view of the circumstances and, in particular,
the existence of claims for child support and inheritance, the public interest in prosecuting could
be satisfied with the payment of the sums indicated to non-profit organisations.

18. On 26 July 2012, after the public prosecutor, P.B., and the applicant had agreed to the
proposal, the Regional Court discontinued the criminal proceedings provisionally and on 14
September 2012, after the fines had been paid, definitively.

A. The proceedings at issue
0. Developments leading up to the contact ban

19. On 2 September 2012 P.B. and the applicant visited V. in order to take part in “open
day” festivities on the premises of the residential home in which she now lived. After P.B. and the
applicant had left the premises, V., according to the documentation produced by the staff of the
residential home, showed clear signs of mental distress, which necessitated medication.

20. On 4 September 2012 V.’s guardian wrote to the applicant prohibiting any contact
between him and V. He informed the applicant that, as he (the applicant) had consistently
maintained that he wished to pursue an intimate relationship with V., he (the guardian) would
make use of his statutory right to prohibit any further contact between the applicant and V. On the
same day the guardian also wrote to P.B. prohibiting contact and informed the Erding District
Court of these decisions and requested that it issue formal approval of such contact bans.

21. On 6 September 2012 the applicant replied to the guardian in writing, asking him to

stop treating V. with psychotropic drugs and to remove the “harmful forced” contraceptive coil.
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Moreover, he opposed the contact ban, since he considered that there was no reason for it. The
same day, P.B. who indicated that she lived at the same address as the applicant, replied to the
guardian that after the criminal proceedings had been stayed, there were no reasons to prohibit any
longer meetings between her daughter and the applicant. She submitted that the contact ban was
not in her daughter’s interest and constituted an illegal deprivation of liberty. The mental distress
which the guardian had mentioned in his request was the consequence of the arbitrary placement
in the residential home of her daughter who wished to come home.

22. On 12 September 2012 the District Court appointed a guardian ad
litem (Verfahrenspfleger) for V. since the proceedings concerned the guardian’s request for
judicial confirmation of the contact ban and this decision might affect V.’s fundamental rights.

23. On 18 October 2012 the District Court heard V. in the residential home in the presence
of her guardian and her guardian ad litem.

24. On 22 November 2012, the District Court decided — referring to section 23 § 2 and 7
§ 2 of the Act on Proceedings in Family Matters (see paragraphs 40 and 41 below) — that the
guardian’s request for a contact ban to protect V. was to be communicated to the applicant for his
comments, since he would be affected by such a decision.

25. On 22 November 2012, according to a note to the file, the District Court judge met V.
on the occasion of a visit to the residential home in the context of another case. V. told him that
the applicant would come at Christmas. In reply to the judge’s questions she replied twice that the
applicant was the friend of her mother.

26. On 24 November 2012 the applicant received a copy of the request for a contact ban.
The responsible judge notified him that in deciding on the contact ban he would take account of
(1) the findings which had been made in the guardianship proceedings and the criminal
proceedings, (ii) a website, which P.B. had created and on which she portrayed her, V.’s and the
applicant’s fight for a common “family life”, and (iii) V.’s latest personal hearing, which had taken
place before the District Court on 18 October 2012. Lastly, the judge invited the applicant to
submit his written comments by 15 December 2012. The applicant did not respond to that
invitation.

2. The decision of the District Court regarding the contact ban

27. On 10 January 2013 the District Court, presided over by the same judge who had, prior
to the decision of 20 September 2010, heard V., P.B. and the applicant in person, prohibited any
form of contact between the applicant and V. (including personal encounters, letters and telephone
calls), referring to sections 1908i § 1, 1632 § 2 of the Civil Code taken in conjunction with section

23 et seq. of the Act on Procedure in Family Matters (see paragraphs 38-40 below). It added that
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in case of non-observance of the contact ban a penalty of up to EUR 25,000, alternatively
(ersatzweise) up to six months’ imprisonment could be imposed.

28. The District Court held that the applicant’s alleged right to contact with V. lacked any
basis in the codified law, because that law provided contact rights only with regard to minors, but
not with regard to adults.

29. Moreover, the District Court held that the applicant could not base his claim to a right
to contact on the guarantee of family life under Article 6 of the Basic Law (Grundgesetz). V. was,
for reasons of her disability, incapable of contracting and of entering into marriage (nicht
geschdfts- und ehefihig). The applicant’s and V.’s child was the result of a severe, massive and
illegal violation of V.’s personality rights — not to say the criminal sexual abuse of a person
incapable of resistance. V. had been fully incapable of forming the will to resist seemingly friendly
suggestions. Her mental disorder had precluded the ability even to grasp the substance,
consequences and risks of sexual acts and pregnancy; her blindly confident and obedient
personality had meant that convincing her to engage in sexual relations had not required significant
effort.

30. According to the District Court, those conclusions were not put into doubt by the fact
that the first set of criminal proceedings had been discontinued because V. had been assumed to
be capable of physically resisting (see paragraph 8 above). The public prosecutor had issued that
decision without personally hearing V. and had not commissioned an expert opinion on her. The
same was true as regards the Regional Court’s decision to discontinue the second set of criminal
proceedings (see paragraphs 15 and 16 above). In this respect the District Court observed that
P.B.’s changing and contradictory allegations also had to be considered. They suggested
that, initially, P.B. had rejected the applicant’s sexual advances, so he had subsequently sought
sexual relations with V. Moreover it seemed likely that P.B.’s subsequently expressed wish that
the parties be allowed to engage in a normal family life (including a wedding) had been rooted in
her fear that she and the applicant would be held criminally liable for aiding and abetting the sexual
abuse of a person incapable of resistance.

31. The District Court further noted that V. had not shown that she had any particular bond
with the applicant. Rather, she only had unemotional, fleeting and changing memories of a person
who, when being personally heard by the District Court, she had consistently referred to as her
mother’s partner. Throughout the previous two years, during which she had been living in the
above-mentioned residential home, she had not asked for contact with or visits from the applicant,

or even noticed his absence.
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32. The District Court underlined that V. had the right to have contact with anyone she
wished to see and that the guardian’s right to determine her contacts was limited by the right of
third persons and by the purpose of the guardianship, which was, in particular, to protect V.’s best
interests. It considered that the decision to impose a contact ban had taken sufficient account of
V.’s interests. V. had not wished to have contact with the applicant; her guardian ad litem had also
agreed that there was no necessity or purpose — nor any wish on V.’s part — for any written or
personal contact with the applicant. Therefore contact with the applicant not only was not in V’s
best interest, but would put her interest severely and durably into danger. The District Court noted
in this respect that the applicant continued to pursue his intention to abuse V., which would likely
lead to further pregnancies and therefore significant further risks for V., since she did not grasp
the implications of pregnancy and was unable to give birth without Caesarean section. Having
regard to all of the material before it, it concluded that the contact ban was not only necessary, but
even imperative.

1. The decision of the District Court regarding access to the case file

33. On 24 January 2013 the applicant, represented by counsel, requested access to the case
file in the guardianship proceedings. The Erding District Court informed him that access to a case
file in guardianship matters could, under section 13 of the Act on Procedure in Family Matters
(see paragraph 40 below), only be granted in so far as strictly necessary, as such a file contained
highly personal and sensitive data pertaining to the subject of those proceedings.

34. After the applicant specified that his request concerned all parts of the case file that
had been of relevance for the District Court’s decision on contact of 10 January 2013, the District
Court provided him with copies of pages 848 to 996 of that file, which included: its decision of 20
September 2010; its decision of 21 March 2011 (which gave detailed summaries of the expert
opinions that the court had cited in its decisions); handwritten observations by staff at V.’s
residential home concerning her behaviour on 2 September 2012 and the following day; the
guardian’s request for a contact ban to be ordered; and a detailed record of the personal hearing of
V. on 18 October 2012.

1. The appeal proceedings

35. On 11 February 2013 the applicant appealed against the contact decision of 10 January
2013. On 4 March 2013 he reasoned his appeal and requested a hearing. He complained that he
had not been heard in person and that he lacked the necessary knowledge of the contents of the
case file in the guardianship proceedings concerning V. Furthermore, the District Court had based

its decision on erroneous and insufficiently established conclusions. He requested that further
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evidence be adduced — in particular, that different witnesses be heard and another expert opinion
be ordered.

36. On 15 March 2013 the Landshut Regional Court dismissed the appeal. Relying on the
expert opinions it repeated and endorsed the District Court’s reasoning and confirmed that, in view
of the situation, the contact ban was not only lawful but imperative in order to protect V. from
sexual assault. It added that there had been no need to hear the applicant in person. He had replied
to the guardian’s letter of 4 September 2012, had been invited to submit comments by the District
Court (see paragraph 24 above) and, assisted by counsel, had submitted twenty-five pages of
reasons justifying his appeal. There was therefore no need to hear the applicant in person. Section
34 § 1 of the Act on Procedure in Family matters did not require a hearing in person because the
applicant had had sufficient opportunity to be heard by other means. The Regional Court did not
grant leave to appeal against its decision.

37. On 3 June 2013, the Regional Court dismissed the applicant’s complaint of a violation
of his right to be heard.

38. On 25 August 2013 the Federal Constitutional Court declined to consider a
constitutional complaint lodged by the applicant, without giving any reasons (no. 1 BvR 1202/13).

I.  RELEVANT DOMESTIC LAW
Basic Law
39. Article 6 of the Basic Law (Grundgesetz), in so far as relevant, reads as follows:
“(1) Marriage and the family shall enjoy the special protection of the State.”
A. Civil Code

40. Sections 1896 et seq. of the Civil Code (Biirgerliches Gesetzbuch) set out the
conditions of guardianship, the criteria used to appoint a guardian and the scope of that person’s
guardianship, as well as the rights and duties of the guardian. Section 1901 § 2 of the Civil Code
stipulates that the guardian must attend to the affairs of the person under guardianship in a manner
that is conducive to his or her welfare. The best interests of the person under guardianship also
include the possibility for him or her, within the limits of his or her capabilities, to shape his or
her life according to his or her own wishes and ideas. Lastly, under section 1908i § 1 of the Civil
Code, several other provisions are applicable with regard to guardianship. That applicability
pertains, inter alia, to section 1632 § 2 of the Civil Code, a family law provision that stipulates
that childcare duties include the right to determine who has contact with the child in question —
even in respect of “third parties”.

A. Act on Procedure in Family Matters
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41. Section 1 of the Act on Procedure in Family Matters (Act on Proceedings in Family
Matters and in Matters of Non-Contentious Jurisdiction — Gesetz iiber das Verfahren in
Familiensachen und in den Angelegenheiten der freiwilligen Gerichtsbarkeit) specifically
provides that the Act is applicable to proceedings in respect of non-contentious matters, to the
extent allotted to the courts by law. Sections 271 et seq. of that Act deem guardianship proceedings
to constitute such a matter.

42. The procedural rules under the Act on Procedure in Family Matters differ from the
procedure provided for regular civil law proceedings in many ways: Under section 7(2)(1) of the
Act, persons whose rights would be directly affected by the proceedings are to be included in the
proceedings as participants. Section 274(1) of the Act explicitly stipulates in respect of
guardianship proceedings that the person concerned, the guardian and the guardian ad litem are
parties to such proceedings. Section 13 of the Act provides that participants in such proceedings
may inspect the case court file at the offices of the court registry in so far as this does not conflict
with any serious interests (schwerwiegende Interessen) of a participant or a third party. Section
23(2) of the Act provides that the relevant court shall transmit “the application” to the “remaining
participants”.

43. The courts can, under section 23 et seq. of the Act on Procedure and Family Matters,
initiate certain proceedings ex officio. Moreover, under section 26 of the Act, a court shall conduct
necessary enquiries ex officio in order to establish facts that are relevant to the decision in
question. Under section 32 § 1 of the Act, the court may discuss matters with the parties concerned
during a court hearing. Under section 34(1) of the Act, the court must conduct an “in-person
hearing” when that is necessary in order to ensure a fair legal hearing for the participants, or when
so required by the provisions of this or another statute. Under section 48 of the Act, the court of
first instance may, possibly also ex officio, rescind or modify a final and binding decision with
permanent effect if the factual or legal circumstances have changed significantly. Also, under
section 65, a complaint against a decision of a first instance court may be supported by new facts
and evidence.

A. Courts Constitution Act

44. Section 170 § 1 of the Courts Constitution Act (Gerichts-verfassungsgesetz) provides
that proceedings, discussions and hearings in respect of family matters and non-contentious
matters must not be public. A court may admit the public to proceedings but not, however, against
the will of a participant. In respect of matters concerning guardianship of an adult and the
admission of a person to a closed institution, at the request of the adult concerned a person who

holds a position in that adult’s confidence may be permitted to be present.
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A. Criminal Code

45. Section 179 of the Criminal Code (Strafgesetzbuch) penalizes sexual abuse of persons
incapable of resisting. Section 174 ¢ § 1 sanctions sexual abuse by abusing, infer alia, a care
relationship installed due to a mental or an emotional illness or disability.

I.  RELEVANT INTERNATIONAL MATERIAL

46. The relevant provisions of the United Nations Convention on the Rights of Persons
with Disabilities, which Germany adopted on 30 March 2007 and which entered into force on 26
March 2009, are reproduced in A.-M.V. v. Finland, no. 53251/13, §§ 39-48, 23 March 2017
and I.C. v. Romania, no. 36934/08, §§ 41-44, 24 May 2016.

47. In 2015, the United Nations Committee on the Rights of Persons with Disabilities
issued its concluding observations on the initial report of Germany. In its observations, the
Committee expressed concern that the legal instrument of guardianship, as outlined in and
governed by the German Civil Code, was incompatible with the Convention. It recommended that:
all forms of “substituted” decision-making be eliminated and replaced by a system of supported
decision-making, in line with the Committee’s General Comment No. 1(2014) on equal
recognition before the law; the development of professional-quality standards for supported
decision-making mechanisms; and (in close cooperation with persons with disabilities) the
provision of training on Article 12 of the Convention, in line with the Committee’s General
Comment No. 1, at the federal, regional and local levels for all actors (including civil servants,
judges, social workers, health and social services professionals and people from the wider
community).

THE LAW

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

48. The applicant complained of the ban on his having contact with V, who is the mentally
disabled daughter of his former partner and with whom he fathered a child. He also alleged several
shortcomings in the proceedings concerning the contact ban. He relied on Article 8 of the
Convention which, in so far as relevant, reads as follows:

“1. Everyone has the right to respect for his private and family life, ...

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society ... for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights and
freedoms of others.”

49. The Government submitted that Article 8 of the Convention was not applicable. The

applicant could rely neither on the notion of “family” life nor on the notion of “private” life. If
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fathering a child could establish family life, forced sexual contact could bind two people together
as a family and enable someone to attract by coercion the protection afforded by Article 8§ of the
Convention. V. had not freely chosen to be with him because she had lacked, owing to mental
illness, the necessary capacity to do so. The fact that V. lived for some time with the applicant in
a common household was not based on a deliberate decision of V. Both happened to live together
by chance because the applicant had been P.B.’s partner and had started a common household with
her. Moreover, she had subsequently expressed no wish to have any contact with the applicant.
The applicant could not unilaterally declare that V. constituted a part of his private life.

50. The Government underlined that two expert opinions had concluded that V. was
incapable of acting in law, of consenting and of offering resistance. In its decision to propose
discontinuing the criminal proceedings the Traunstein Regional Court explicitly pointed out that
on the basis of the case file it had to be assumed that V. was incapable of resistance. The
Government concluded that if the applicant maintained his intention to continue a sexual
relationship with V. this would amount to his announcing his intention to commit a criminal
offence.

51. The applicant was of the opinion that Article 8 was applicable, submitting that he and
V. constituted a family that deserved protection under Article 8 of the Convention. They were
indeed a couple with a common child; both wished for intimate (including sexual) contact. Apart
from that, at the very least, his private life was concerned, because the contact ban ruled out any
other form of contact.

52. The Court observes at the outset that no aspect related to the applicant’s family life is
at issue in the present proceedings. The mere fact that the applicant had been living in a common
household with P.B. and her daughter V. and that he is the biological father of V.’s child does not,
in the circumstances of the present case, constitute a family link which would fall under the
protection of Article 8 of the Convention under its “family life” head. The Court notes furthermore
that the question of the placement of the applicant’s son in care and access to him is not before the
Court.

53. As regards “private life” the Court has had previous occasion to remark that the
concept of “private life” is a broad term not susceptible to exhaustive definition. It covers the
physical and psychological integrity of a person. It can therefore embrace multiple aspects of the
person’s physical and social identity. Article 8 protects, in addition, a right to personal
development, and the right to establish and develop relationships with other human beings and the
outside world (see, with further references, Denisov v. Ukraine [GC], no. 76639/11, § 95, 25

September 2018). A broad construction of Article 8 does not mean, however, that it protects every
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activity a person might seek to engage in with other human beings in order to establish and develop
such relationships (Friend and others v. the United Kingdom (dec.), nos. 16072/06 and 27809/08,
§ 41, 24 November 2009; Gough v. the United Kingdom, no. 49327/11, § 183, 28 October 2014).

54. However, Article 8 under its private life limb cannot be understood as guaranteeing
the right as such to establish a relationship with one particular person. The Court has generally
assumed contact with a specific other person to constitute a fundamental element of Article 8
mainly under the family life limb (see, for example, Elsholz v. Germany [GC], no. 25735/94, § 43,
ECHR 2000-VIII (concerning parents and children); Kruski¢ v. Croatia (dec.), no. 10140/13, §
111, 25 November 2014 (concerning grandparents and their grandchildren); and Messina v.
Italy (no. 2), no. 25498/94, § 61, 28 September 2000 (regarding prisoners and members of their
close family). In the Court’s view private life does not as a rule come into play in situations where
a complainant does not enjoy “family life” within the meaning of Article 8 in relation to that
person and where the latter does not share the wish for contact. This is all the more so if the person
with whom it is wished to maintain contact has been the victim of behaviour which has been
deemed detrimental by the domestic courts.

55. In this context the Court observes that it has also held that Article 8 cannot be relied
on in order to complain of a loss of reputation which is the foreseeable consequence of one’s own
actions, such as, for example, the commission of a criminal offence. This rule is not limited to
reputational damage but has been expanded to a wider principle according to which personal,
social, psychological and economic suffering which could be the foreseeable consequences of the
commission of a criminal offence could not be relied on in order to complain that a criminal
conviction in itself amounted to an interference with the right to respect for private life. This
extended principle covers not only criminal offences but also other misconduct entailing a measure
of legal responsibility with foreseeable negative effects on “private life” (see Denisov, cited above,
§ 98).

56. Turning to the present case the Court notes that the contact ban does not touch upon
relations of the applicant to other people in general, but only excludes contact with V., excluding
contact of any sort. It further observes that the applicant insists on contact with V., whereas the
domestic courts established that V. expressed no particular interest in having contact with the
applicant. The Court observes moreover that contact between the applicant and V. was deemed to
be detrimental for the latter, who showed signs of mental distress and needed medication after his
visit to the residential home. It concludes that the applicant cannot rely on Article 8 to challenge

the order to abstain from entering into contact with V.
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57. In addition, the Court notes that, according to the civil courts which based their
decisions on the conclusions of three experts, the applicant’s and V’s child was the result of a
severe violation of V’s personality rights, the latter being unable to understand the consequences
and risks of sexual acts and pregnancy, and that the applicant continued to pursue his intention to
abuse V. which would likely lead to further pregnancies and significant further risks for V. In its
decision of 24 May 2012 proposing to discontinue criminal proceedings, the Traunstein Regional
Court explicitly pointed out to the applicant and P.B. that V. was to be considered as incapable of
resistance (see paragraph 15 above). The decision to issue the contact ban and its consequences
could therefore be seen as a foreseeable consequence of the applicant’s intention to continue
frequenting V.

58. In these circumstances the Court considers that the applicant’s challenge of the contact
ban does not fall within the scope of the private life limb of Article 8 of the Convention.

59. It follows that this complaint is incompatible ratione materiae with Article 8 of the
Convention within the meaning of Article 35 § 3 (a) of the Convention and must be rejected under
Article 35 § 4 of the Convention.

I.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

60. The applicant alleged a violation of his right to a fair trial. He complained in particular
that the contact ban was based on a flawed evidentiary basis, that he had not been granted sufficient
access to the guardianship case file and that he had not been heard in person, in particular before
the Regional Court. He relied on Article 6 § 1 of the Convention which, in so far as relevant in the
present case, reads as follows:

“l. In determination of his civil rights and obligations (...), everyone is entitled to a fair
and public hearing (...) by an independent and impartial tribunal established by law. (...)”

61. The Government contested that argument.

A. Admissibility

62. The Government contends that Article 6 § 1 is not applicable to the proceedings in the
present case. They acknowledged that it was sufficient that there was a dispute over a right granted
by domestic law for Article 6 § 1 to be applicable, but submitted that the applicant did not have
such a right in the present case. The District Court and the Regional Court had both explained that
the applicant had no right under domestic law to contact with V., who is an adult.

63. The applicant considered that Article 6 § 1 is applicable to the court proceedings in
the case at hand. Under domestic law, he had the right not to be subjected to unjustified contact

bans on pain of a penalty imposed upon him.
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64. The Court notes at the outset that Article 6 does not apply to the present proceedings
under its criminal limb as the contact ban was not the consequence of criminal proceedings and
did not constitute a sanction of criminal nature in spite of the fact that in case of non-respect a
penalty (or enforcement detention) could be ordered against the applicant.

65. The Court reiterates that, for Article 6 § 1 in its “civil” limb to be applicable, there
must be a “dispute” regarding a “right” — or an “obligation” — which can be said, at least on
arguable grounds, to be recognised under domestic law, irrespective of whether it is protected
under the Convention. The dispute must be genuine and serious; it may relate not only to the actual
existence of a right but also to its scope and the manner of its exercise; and, finally, the result of
the proceedings must be directly decisive for the right in question, mere tenuous connections or
remote consequences not being sufficient to bring Article 6 § 1 into play (see, among many other
authorities, Boulois v. Luxembourg [GC], no. 37575/04, § 90, ECHR 2012; and Regner v. the
Czech Republic [GC], no. 35289/11, § 99, ECHR 2017).

66. With regard to the existence of a right, the Court reiterates that the starting-point must
be the provisions of the relevant domestic law and their interpretation by the domestic courts.
Article 6 § 1 does not guarantee any particular content for “rights and obligations” in the
substantive law of the Contracting States: the Court may not create by way of interpretation of
Article 6 § 1 a substantive right which has no legal basis in the State concerned (Regner, cited
above, § 100 and the authorities cited therein).

67. The Court notes that the domestic courts held that the applicant had no right to contact
with V., being an adult person, because the domestic law only provided for a right to contact of
adult persons with children. However, the question of a right to contact is, under the domestic law,
to be distinguished from the question whether the imposition of a contact ban was justified. A
person may have no right to contact with another person, without, however, them being subject to
a prohibition imposed by a State authority of all forms of contact with that person. The right of
contact is only one aspect of the wider question which was actually at stake in the domestic
proceedings, whether V., represented by her guardian, could request the imposition of a contact
ban — and whether the applicant could be subjected to a corresponding obligation not to contact
her.

68. There was hence, regardless of whether the domestic legal order establishes a right of
contact, a “dispute” over an “obligation” to respect the contact ban within the meaning of Article
6 § 1. Issued in the framework of guardianship proceedings by a Family Court this obligation was

also civil in nature and the possible fine which could be imposed on the applicant in case of
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non-respect of the contact ban was not otherwise part of normal civic duties in a democratic society
(compare Schouten and Meldrum v. the Netherlands, 9 December 1994, § 50, series A no.
304; Ferazzini v. Italy [GC], n0.44759/98, §25, 12 July 2001).

69. The Court concludes that the complaint under Article 6 of the Convention is not
incompatible ratione materiae with the provisions of the Convention within the meaning of
Article 35 § 3 (a) of the Convention and that it is not inadmissible on any other grounds. It must
therefore be declared admissible.

A. Merits
0. Submissions by the parties

(a) The applicant’s submissions

70. The applicant was of the opinion that the proceedings had not been fair for various
reasons. First of all, evidence had not been taken despite him having requested this. In particular,
it would have been necessary to appoint an additional expert in order to assess whether V., given
her mental incapacity, was able to understand that contact with the applicant was not in her
interests. Moreover, additional witnesses should have been heard. Lastly, the domestic courts had
deprived V. of her right to self-determination, by determining her will contrary to her actual wishes
and desires.

71. The applicant furthermore submitted that he had not obtained access to the entire case
file in the guardianship proceeding, including the expert opinions and that he had not only received
incomplete, but also some illegible copies of the court file. He claimed that a judge should not be
permitted to conduct a preselection of file contents to be disclosed to him. Without access to the
original court files he could not verify whether court decisions had been made in compliance with
formal requirements, such as the District Court’s decision of 12 September 2012 to appoint a
guardian ad litem for V. The applicant argued that the court files should have been made available
at least to his lawyer.

72. The applicant moreover submitted that the domestic courts had refused to hear him in
person. A personal hearing had been necessary because of the far-reaching impact of the decision
on him and his family including V. and her son, but also because the outcome of the proceedings
was to a large extent dependent on the court’s personal impression of him. The applicant
emphasized that an oral hearing should have been mandatory after the courts had refused him full
access to the file. Only an in-person hearing which would have given him the opportunity to put
questions to V. and the guardian would have been sufficient in view of his right to be heard. In

this context the applicant submitted that, contrary to the Government’s assumption, the
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proceedings at issue were not focussing on V.’s well-being but on the contact ban issued against
him.

73. In the applicant’s view, these procedural flaws had been the result of the — wrongful —
application of the relatively disadvantageous substantive and procedural rules provided by the Act
on Procedure in Family Matters instead of the application of the generally applicable substantive
rules and the procedural rules provided by the Code of Civil Procedure.

(b) The Government’s submissions

74. The Government considered that the procedure had been fair within the meaning of
Article 6 § 1 of the Convention. They submitted that the particularities of the applicability of the
Act on Procedure in Family Matters had to be taken into account. The procedural guarantees
contained in the Act had been designed in such a manner as to facilitate the provision of a particular
type of legal care to those who were — owing to a significant vulnerability — in particular need of
it. The focus in such proceedings was not (by contrast with regular proceedings) on facilitating
impartial dispute resolution between two parties in an adversarial procedure; rather, it was on an
assessment of whether certain measures were in accordance with the wishes and best interests of
the person under guardianship. Against this background, guardianship proceedings were
characterised by the principle of ex officio investigations, the court’s discretion as to whether to
hold an (oral) hearing with the parties concerned, and justified limitations on participants’ right to
access files (see paragraph 40 above).

75. The Government observed that the District Court heard V. personally, appointed a
guardian ad litem for V. and relied on three expert opinions which had been established in the
previous guardianship proceedings. There had therefore been no need to gather more evidence.
The Government concluded that the domestic courts had established the facts without disregarding
V.’s right to self-determination.

76. As regards the applicant’s access to the files, the Government pointed out that after
the District Court had delivered its decision of 10 January 2013, the applicant (represented by
counsel) had been granted access to the relevant parts of the guardianship proceedings case file
containing in particular the District Court’s decision of 21 March 2011 which gave a detailed
summary of the expert opinions (see paragraph 13 above). As to the rest of the case file and the
expert opinions in particular, the Government contended that the non-disclosure had been justified
for it served to protect V.

77. Finally, as regards the lack of a personal hearing of the applicant they submitted that
the applicant had initially been addressed by the guardian, had been informed of the ongoing



117

proceedings by the District Court, and had been invited to submit comments. In the appeal
proceedings he had submitted his extensive observations in writing. There had thus been no need
to meet the applicant again in person.
1. The Court’s assessment

78. The Court reiterates its case-law, according to which the right to a fair and public
hearing as provided for in Article 6 § 1 of the Convention is taken to establish a general
requirement of an adversarial character of the domestic proceedings (Regner, cited above, § 146
et seq.). The Court refers in particular to its case-law concerning the administration of evidence
(see, with further references, Elsholz cited above, § 66). The Court has, moreover, recently
summarised its case-law concerning the issue of a personal hearing (see Ramos Nunes de Carvalho
e Sa v. Portugal ((GC], nos. 55391/13 and 2 others, § 187 et seq., 6 November 2018) and
concerning the issue of disclosure of documents (see Regner, cited above, § 148 et seq.).

(a) Evidentiary basis for the decision

79. The Court notes that the applicant alleged a failure to gather further evidence. He had
requested that further expert opinions be ordered and that further witnesses be heard. He also
submitted that V.’s wishes had been established in violation of her right to self-determination.

80. The Court reiterates that it is not its task to substitute its own assessment of the facts
and the evidence for that of the national courts. Article 6 § 1 of the Convention does not lay down
any rules on the admissibility or probative value of evidence or on burden of proof, which are
essentially a matter for domestic law (Tiemann v. France and Germany (dec.),

nos. 47457/98 and 47458/99, 27 April 2000). It is also for the national courts to assess the

relevance of proposed evidence (Centro Europa 7 S.R.L. and Di Stefano v. Italy [GC],
no. 38433/09, § 198, 7 June 2012). The Court’s task under the Convention is rather to ascertain
whether the proceedings as a whole, including the way in which evidence was taken, were fair
(Elsholz, cited above, § 66).

81. The Court notes that the domestic courts heard V. in person and had three expert
opinions and further evidence at their disposal and had given the applicant the possibility to submit
his arguments in writing. There is, against this background, nothing to indicate that the
proceedings lacked, overall, a sufficient evidentiary basis.

82. Regarding the applicant’s allegation of a violation of V.’s right to self-determination,
the Court observes that the complaint before it concerns exclusively the applicant and, specifically,
his procedural rights, albeit in guardianship proceedings concerning V. It is not, however, for the
applicant to assert what he believes to be the rights and interests of V. The Court, like the

Government, is mindful of the issues which may arise in different proceedings regarding the right
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to self-determination of mentally disabled persons. It has previously emphasised the need for the
domestic authorities to reach, in each particular case, a balance between respect for the dignity
and self-determination of the individual concerned and the need to protect and safeguard his or
her interests, especially when the individual in question is particularly vulnerable (4.-M.V. v.
Finland, no. 53251/13, §§ 89-90, 23 March 2017). However, in the context of the guardianship
proceedings in which the applicant claims his procedural rights were not respected, it would appear
that, in relation to V., this is what the domestic authorities were seeking to do.

83. The Court notes in this respect that the domestic courts considered, in particular, three
expert opinions, V.’s particular situation and several objective indications that a substantial
deviation had occurred from the kind of relationships in which a mentally disabled person would
ordinarily engage. They based their decision to ban contact not on V.’s status as a person with a
disability, but rather on the finding that her disability was of such a nature as to render her unable
to understand adequately the significance and implications of the contact at issue, as well as the
particularities of their relationship given the fact, inter alia, that the applicant had previously been
her mother’s partner, and finally on the fact that any other form of contact would not be to her
benefit either. Moreover, V. was heard in person several times and there were effective safeguards
to prevent any kind of abuse during the course of the domestic proceedings — in particular the
participation of the guardian and the guardian ad litem. If at all relevant to the applicant’s case

13

there is, overall, no indication that V.’s “reasonable wish” was determined in violation of her rights
under Article 8 § 1 of the Convention.

84. The Court concludes that there is nothing to indicate that the domestic courts based
their decisions on insufficient grounds or that they arbitrarily refused to take relevant evidence.

85. Accordingly, there has been no violation of Article 6 in this respect.

(b) Access to the case file

86. As regards the applicant’s complaint concerning access to the case file the Court
reiterates that the adversarial principle and the principle of equality of arms, which are closely
linked, are fundamental components of the concept of a fair hearing within the meaning of Article
6 § 1 of the Convention. However, the rights deriving from these principles are not absolute. The
Court has already ruled on cases in which precedence was given to superior national interests
when denying a party full adversarial proceedings and has recognised that the Contracting States
had a certain margin of appreciation in this area (compare Regner, cited above, §§ 146-147).

87. It has also held that the entitlement to disclosure of relevant evidence is not an absolute
right either. Only measures restricting the rights of a party to the proceedings which do not affect

the very essence of those rights are permitted (ibid, § 148). In cases where evidence has been
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withheld from the applicant party on public interest grounds, the Court must scrutinise the
decision-making procedure to ensure that, as far as possible, it complied with the requirements to
provide adversarial proceedings and equality of arms and incorporated adequate safeguards to
protect the interests of the person concerned (ibid, § 149).

88. The Court notes that the applicant requested access to the guardianship case file only
after the District Court’s decision to impose the contact ban had already been taken. The District
Court subsequently granted access only in respect of those parts of that file that it regarded as
relevant for its decision. Those parts were presented to the applicant in the form of paper copies
(see paragraph 32 above). The applicant therefore did not have access to the case file as such and
as a whole. Moreover, he did not, bearing in mind the District Court’s announcement regarding
what evidence it would deem relevant when reaching its decision (see paragraph 24 above), have
access to the expert opinions.

89. The Court takes note of the fact that the District Court indeed disclosed to a large
extent the relevant documents. Where it did not, it at least disclosed summaries of the relevant
information contained in such documents as were essential to the decision. The information
disclosed amounted in total to some 150 pages.

90. With regard to the guardianship case file as a whole the Court is satisfied that the
applicant had sufficient knowledge of the expert opinions in relation to V., which must have
contained particularly sensitive information and which must at the same time have been of
particular importance for the decision to impose a contact ban. The domestic courts had provided
the applicant with an earlier ruling containing summaries of the expert opinions, as well as
indications as to the conclusions that the court could draw from those opinions in respect of V.’s
capacity to consent to the applicant’s intimate advances.

91. The Court furthermore notes that the case file stemmed from and belonged to a broader
framework — namely, the guardianship proceedings with highly personal information relating to
V., in particular, information regarding her mental disability adduced during psychological and
medical examinations of V. and detailed in expert opinions. The applicable domestic law restricts
access to the file in so far as no conflict exists with the serious interests of another participant or
of a third party (see paragraph 40 above). It was therefore aimed at protecting the personal data of
particularly vulnerable people who are involved in guardianship proceedings in which a contact
ban has been issued. There is nothing to indicate that the provision was applied arbitrarily vis-a-
vis the applicant.

92. In these circumstances there is no indication that the restrictions imposed on the

applicant’s access to the contents of the guardianship case file were of such a nature as to impede
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the essence of the applicant’s ability to defend his position in relation to the proposed contact ban
or that they were not supported by relevant and sufficient reasons.

93. The forgoing considerations are sufficient to enable the Court to conclude that the
domestic courts’ refusal to grant the applicant full access to the case file was not in breach of
Article 6 of the Convention. Accordingly, there has been no violation of this provision.

(c) Personal hearing of the applicant

94. As regards the absence of a personal hearing the Court reiterates that, in proceedings
before a court of first and only instance, the right to a “public hearing” within the meaning of
Article 6 § 1 entails an entitlement to an “oral hearing” unless there are exceptional circumstances
that justify dispensing with such a hearing. In proceedings before two instances, at least one
instance must, in general, provide such a hearing if no such exceptional circumstances are at hand
(Frobrich v. Germany, no.23621/11, § 34, 16 March 2017; Salomonsson v. Sweden,
no. 38978/97, § 36, 12 November 2002).

95. The Court has identified such exceptional circumstances where there were no issues
of credibility or contested facts and in cases raising purely legal or highly technical issues (Ramos
Nunes de Carvalho e Sa, cited above, § 190 with further references). By contrast, it has found the
holding of a hearing to be necessary in cases where there was a need to assess whether the facts
were correctly established by the authorities, where the circumstances required the court to form
its own impression of litigants by affording them a right to explain their personal situation or
where the courts needed to obtain clarification on certain points, infer alia, by means of a hearing
(ibid, § 191, with further references)

96. The Court notes that the District Court invited the applicant to submit written
comments which the latter failed to do. Subsequently, in the appeal proceedings, the applicant
requested a personal hearing, but the Regional Court rejected the request. It held that the applicant
had been able to present his case sufficiently in writing. As such, the present case can be
distinguished from cases where the domestic courts did not provide any reasons why they refused
to hold an oral hearing (see Mirovni Institut v. Slovenia, no.32303/13, § 44, 13 March
2018; Ponkd v. Estonia, no. 64160/11, §§ 37-40, 8 November 2016).

97. The Court is aware of the particular background of the guardianship proceedings
against which, as the Government emphasized, the domestic courts’ decision not to hear the
applicant in personam had to been seen. It notes in this connection that V. who was primarily
affected by the contact ban was personally heard by the District Court judge whereas the
applicant’s point of view, being one of other interests to be taken into account by the courts when

examining the range of the guardian’s right to determine V’s contacts, carried lesser weight and
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were reflected in his written submissions and the evidence referred to by the District Court
(see paragraph 23 above).

98. The Court notes, however, that the contact ban was of a far-reaching nature. Moreover,
the questions at the heart of the proceedings at issue entailed an assessment of the applicant’s
personality as well as of his relationship to V., the nature of which the applicant contested. The
Court hence cannot but conclude that, even though the applicant had maintained his position to
continue to have sexual contact with V. and even though the District Court had heard him
personally throughout the guardianship proceedings (see paragraph 9 above), the issue in the
proceedings was not purely legal and technical, but would have allowed the domestic courts to
form their own impression of the applicant and the latter to explain his personal situation.

99. There have therefore been no exceptional circumstances that would have justified
dispensing the domestic courts with a personal hearing of the applicant. Accordingly there has
been a violation of Article 6 § 1 of the Convention in this respect.

(d) Overall conclusion

100. The Court therefore concludes that there has been no violation of Article 6 § 1 as
regards the complaints relating to the evidentiary basis for the domestic court’s decisions and their
refusal to grant the applicant full access to the case-file, but that there had been a violation of this

provision as regards the domestic court’s refusal to hear the applicant orally.

I.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

101. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto,
and if the internal law of the High Contracting Party concerned allows only partial reparation to
be made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

102. The applicant has claimed at least 12,000 euros (EUR) in damages and relied on
having been separated from his life partner V. since September 2012, which was all the more
burdensome in view of the fact that his son was unable to see his parents together.

103. The Government emphasised that only the applicant’s access to V. was at stake and
considered that the amount claimed appeared greatly exaggerated.

104. The Court notes that the applicant has not shown a causal link between the violation
found and the reasons given for his claim of non-pecuniary damage. As regards the lack of an oral
hearing of the applicant it finds that, in the particular circumstances of the case, the finding of a

violation of Article 6 of the Convention is sufficient.
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A. Costs and expenses

105. The applicant claimed EUR 35,761.74 (including VAT) for the costs and expenses
incurred before the Court, comprising EUR 8,942.27 for legal representation before the District
Court and the Court of Appeal, EUR 10,443.44 for legal representation before the Federal
Constitutional Court, and a further EUR 14,700.67 for legal representation before this Court. He
also claimed that he had incurred EUR 76 expenses for domestic court fees and EUR 1,599.36 for
the translation of his submissions.

106. The Government considered that the costs and expenses were inappropriately high,
in particular because they exceeded significantly the lawyer’s fees which the domestic legal order
allowed for (EUR 838.96 for representation before the District Court and the Court of Appeal, and
EUR 490.38 each for representation before the Federal Constitutional Court and this Court).

107. According to the Court’s case-law, an applicant is entitled to the reimbursement of
costs and expenses only in so far as it has been shown that these have been actually and necessarily
incurred and are reasonable as to quantum. Having regard to the documents in its possession and
the above criteria and its case law in comparable cases (see Madaus v. Germany, no. 44164/14, §
46, 9 June 2016), the Court finds it reasonable to award EUR 500 in respect of costs and expenses
relating to the proceedings before the domestic courts and EUR 2,500 in respect of costs and
expenses relating to the proceedings before the Court.

A. Default Interest

108. The Court considers it appropriate that the default interest rate should be based on
the marginal lending rate of the European Central Bank, to which should be added three percentage
points.

FOR THESE REASONS, THE COURT

1. Declares, by a majority, the complaints concerning Article 6 of the Convention
admissible;

2. Declares, by a majority, the complaints concerning Article 8 of the Convention
inadmissible;

3. Holds, unanimously, that there has been no violation of Article 6 of the Convention as
regards the evidential basis for the domestic courts’ decisions;

4. Holds, unanimously, that there has been no violation of Article 6 of the Convention as
regards the applicant’s access to the guardianship case-file;

5. Holds, by four votes to three, that there has been a violation of Article 6 of the

Convention as regards the absence of an oral hearing of the applicant;
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6. Holds, unanimously, that the finding of a violation of Article 6 of the Convention
constitutes sufficient just satisfaction in respect of non-pecuniary damage;

7. Holds, by four votes to three,

(a) that the respondent State is to pay the applicant, within three months from the date on
which the judgment becomes final in accordance with Article 44 § 2 of the Convention, EUR
3,000 (three thousand euros), plus any tax that may be chargeable to the applicant, in respect of
costs and expenses;

(b) that from the expiry of the above-mentioned three months until settlement simple
interest shall be payable on the above amounts at a rate equal to the marginal lending rate of the
European Central Bank during the default period plus three percentage points;

8. Dismisses, unanimously, the remainder of the applicant’s claim for just satisfaction.

Done in English, and notified in writing on 28 May 2020, pursuant to Rule 77 §§ 2 and 3
of the Rules of Court.ignature p 1}

Claudia Westerdiek Yonko Grozev

Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of Court,
the following separate opinions are annexed to this judgment:

(a) Partly dissenting opinion of Judge Grozev;

(b) Partly dissenting opinion of Judge Yudkivska;

(c) Dissenting opinion of Judge O’Leary partially joined by Judge
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Honaroxk B
CrpaBa «HoBikoB npotu Ykpainu»
€BPOIIENCHKUIA Cva 3 ITIPAB JIIOJIMHU
JAPYT'A CEKIIA
PIINEHHA IIOJ0 ITPUATHOCTI
3asBH Ne 65514/01,

noganoi Onexcanapom ®enoposrnyem HoBikoBuM
IIPOTH YKpaiHU
€Bponeicbkuii cy/ 3 mpaB moauHu (apyra cekuisi) 17 Bepecus 2002 poky Ha 3acifaHHi

NaJIaTH, 0 CKJIaay K01 yBIAIILIH:

1. -1 Kocra, lNonoByrounii,
II. Ab. baxa,
IL. I'aykypa Hopynncon,
II. K. FOurBIpT,
IL. B. byTtkesuy,
mani B. Tomaccen,
I M. VYrpexemize, CyIi,

ta man T.JI. Eapni, noMi4YHHMK cekpeTap cekii,

pPO3TISHYBIIM  BMILEBKa3zaHy  3asiBy, nozaHy 20 gunHas 2000  poky,
PO3IIISIHYBIIN 3ayBaXKCHHSI YPsy Jep’KaBU-BIAINOBiaYa Ta 3ayBa)KCHHs, HaJIaHI 3asiBHUKOM Yy
BiAMOBIIb,
miciist 0OrOBOPEHHSI BUHOCUTH TaKe PIlLICHHS:

daxkTH cipaBH

3asBauk, Omnekcanap @enopoBuu HoBikoB, € rpomansHuHOM YKpainu, 1953 poky
HapOJKEHHS, IpokuBae B bepnnuesi, Ykpaina.

dakTu cripaBu, BUKJIAICHI 3aBHUKOM, MOXYTh OyTH MiJICYMOBaH1 TAKMM YHHOM.

Jo 1.09.1998 poky 3asBHUK nepeOyBaB Ha BIHCHKOBIH ciy0i gk odinep y BiliCbKOBIiN
yactuHi A-0241. Ilicns 3BiIbHEHHS BiH MONPOCUB BUIUIATUTH HOMY HaJ0aBKH 32 PeYOBE MaifHO
B cyMi 1852,24 rpH., a TakOX cepeHIo 3apo0iTHY IUIaTy, HApaxoBaHy MPH 3BUIbHEHHI.

VY 3B’513Ky 3 HEBUIUIATOIO 3a3HAYCHOT CyMH Yepe3 BiACYTHICTh KOWTIB y TpaBHi 1999 poky
3asBHUK MM0JaB B bepanuiBCbKMI MICBKHUH CyJ MO30B /10 BiiicbkoBoi yacTuHu A-0241 mono

BUIUIATH HOMY Ha/I0aBKH 32 pe4OBE MaifHO Ta CepeIHbOI 3apOOITHOT IJIATH.
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BignosigHo no pimenss Big 7.09.1999 poky cyn BU3HaB NpaBOMIpHOIO YaCTUHY BUMOT
3asBHUKA 1 3000B’s13aB BIHCHKOBY YacTHHY A-0241 BUIIATUTH 3assBHUKY BIANOBIAHY CyMmy, LIO
BIJNIOBiJa€ cyMi Haq0aBKH 3a peyoBe MaitHo. Cy/1 BIAXWIIMB MTO30B 3asiBHUKA B YaCTHHI BUILIATH
cepeaHboi 3apo0iTHOT MIaTH, HAPAXOBAHOI PU 3BUTLHEHH1, OCKUTBFKH BiJIIOBITHO JI0 3aKOHY TaKe
MIPaBO HE TapaHTOBAaHE BIHCHKOBOCITYKOOBIISIM.

20.09.1999 poky cyxa HampaBUB 0 YIIPpaBIiHH IOCTHUII y M. bepinueBi BuKoHaBuMii 1ucT
1010 BUKOHAHHS BHILE3raJaHOTO CYA0BOTO PillIEHHS.

VY nepiox 3 BepecHs 1999 poky 1o cepriens 2000 poky 3assBHUK HalpaBUB KiIbKa CKapr 710
yIpaBIIiHHSA IOCTULIT y M. Bepanyesi 111010 mpuMycoBOro BUKOHAHHS pillleHHs cyay Big 7.09.1999
POKY, a TaKOX HaNpaBHB KiIbKa cKapr "B mopsaKy Harsiny" rososi Bepxosrnoro Cyay Ykpainu,
BUMararouu neperyany pimeHss Bix 7.09.1999 poky y 4acTuHi BHILIATH CepeaHbOI 3apoOiTHOT
TUTIaTH.

VY nBox mucrtax Big 20.12.1999 poky i1 29.03.2000 poky 3aCTYIHHUK JUPEKTOpA YIPABITIHHS
toctuilii y M. bepaudeBi miarBepauB, 1o BiiichkoBa dacTuHa A-0241 mOBHHHA BUIUIATHTH
3asgBHUKY cyMy 1 852,24 rpH. BiH Takox NoBiqoMuB, 1m0 came MiHicTepcTBO 000poHH YKpaiHu
MOBMHHE BUIUIATUTHU 3asBHUKY OOpPT BiliChKOBOI yacTuHH A-0241 yepes BiICYTHICTb y OCTaHHBOI
BJIACHUX KOIIITIB.

29.02.2000 poky 3asBHUK HampaBuB 10 MiHicTepcTBa 000pOHM YKpaiHM CKapry II0a0
IPUMYCOBOT'O BUKOHAHHS CyJJOBOTO pimteHHs Bix 7.09.1999 poxky.

VY mumcri Big 3.07.2000 poky aumpexkTop ¢iHaHCOBOrO aemapTaMeHTy MiHicTepcTBa
o0opoHn VYKpaiHU TOBIIOMHUB 3asBHUKA, L0 BUIUIaTa 3a00proBaHOCTI y MOBHOMY 0OCs3i
HEMOXJIMBA B 3B 53Ky 3 TUM, 110 JlepkaBHE Ka3HAYeMCTBO HEPETYIISIPHO MEePepaxoBye KOIITH HA
MOKPUTTSI MOTOYHUX BUTPAT MiHICTEPCTBA.

13 cepnus 2001 poky 3asBHHK OTpUMaB BIAMOBIAHO 10 pilleHHs bepaudiBcbKOro
MichKOTO cyay Bif 7 BepecHs 1999 poky cymy 1 852, 24 rpH., 110 CTAHOBUTH HaI0aBKY 3a PeUOBE
MalHoO.

Ckapru

[Tocunarouncsy Ha cr. 6 §1 Konsenmii ta cr.l IIpoTokomny 1, 3assBHHK CKap:KUThCS Ha
HEBUKOHAHHS pimeHHs bepauuiBcbkoro Micbkoro cyny Bif 7.09.1999 poky, BiANOBiAHO 70 SIKOTO
3a 3assBHUKOM BU3HAETHCS HOTO MPAaBO HA OTPUMAaHHs HaJ0aBKH 3a pEYOBE MAHO Ta BiANOBITHO
70 siKoro BiiicbkoBa yacTuHa A-0241 moBHHHA BHUIUIATUTH HOMY 3a3HAa4YeHY CyMy y MOBHOMY
o0cs3i. BiH TakoX ckapKHUThCS Ha BIAMOBY bepAndiBCHKOrO MICHKOTO CyJy BU3HATH 32 HUM

MIPaBO Ha OTPUMAHHS CepeIHbOI 3apOOITHOT MIaTH, HApaXOBaHOI HA MOMEHT 3BiJIbHEHHSI.



126

[Tocunarounck Ha ct. 13 KoHBeHIIli, 3assBHUK CKapKUTHCS HA TeE, 10 BiH HE MaB JKOAHOTO
"eekTUBHOTO 3aco0y" HAI[lOHAIBHOTO MPABOBOTO 3aXMCTy, SKUHA OM J03BOJIMUB BUIIPABUTH
MOpYLIEHHS HOTro IpaBa Ha BUKOHAHHSA PIICHHS Cy]ly, BHHECEHOTO0 HAa KOPUCTD 3asBHUKA.

IIuranus npasa

V cBitii crarti 6 § 1 KonBenmii ta crarrti 1 IIporokomy Ne 1 3asiBHUK CKap:KHUThCsS Ha
HEBUKOHAHHS pilmieHHS bepauuiBcbkoro micekoro cyay Bif 7 BepecHs 1999 poky, sikum Oyio
BH3HAHE WOTo MPaBO Ha OTPUMAaHHS HaJ0aBKH 332 PEYOBE MAHO Ta sIKe 3000B’I3yBalo BIHCHKOBY
gacTuHy A-0241 Bumiatutu HoMy IO CyMy y HOBHOMY 0Ocsi3i. BiH CKap)KHThCS TakoX Ha
BiIMOBY bepanuiBChKOro MiCBKOTO Cyay BH3HATH 32 HMM IPaBO Ha OTPUMAaHHS CEpeIHBOI
3apo0ITHOT MJIaTH, HAPAXOBAHOT HA MOMEHT 3BUIbHEHHS.

V BiamoBiaHi#M yacTuHi ctarTi 6 § 1 KOHBEHIIIT BCTAHOBJICHO TaKe:

"l. Koxxna ocoba mpu BH3Ha4eHi ii IMBUIBHUX NIpaB 1 OOOB’S3KIB Mae IMpaBO Ha
CHpaBeUTMBUI PO3TIIAL (...) BIPOIOBK PO3YMHOTO CTPOKY (..) HE3AICIKHUM 1 HEYNEepeIHKEHUM
cynom"

Cr. 1 Ilporokomy Ne 1 mependayae Taxe:

"KoxxHa ocoba (...) Mae paBO MHPHO BOJOZITH CBOiM MaiiHOM. HixTo He Moxe OyTH
no30aBjIeHU CBOrO MaifHa, 1HaKIIe sIK B iHTepecax CyCHiJIbCTBAa 1 HAa yMOBax, nepeadadyeHux
3aKOHOM a00 3arajJbHUMU MPUHIUIIAMHI MI)KHAPOIHOTO MpaBa."

Cyn 3a3Havae, 0 CKapru 3asBHUKA Ha miacTasi cT. 6 §1 Konsermii Ta ct.1 [Iporokomny 1
MICTSTh JIBa aCHEKTH, SKi BiH PO3IJISHE MO 4ep3i: MepIInil CTOCYEThCSI HEBUKOHAHHS PIlICHHS
bepnnuiBcbkoro Micekoro cyay Bin 7 BepecHs 1999 poky; Apyruil crocyeTrbcs BiIMOBU
Bepan4iBcbKOro MIiCHKOTO CyJy BU3HATH 32 HMM IPaBO Ha OTPUMAHHS CEPeIHbOI 3apoOiTHOI
IUIaTH, HApaxOBaHOI HA MOMEHT 3BUIbHEHHS.

1. IllJooo 3acmocysanns cm. 6 § 1 Koneenyii

VY mepury yepry Cya NMOBMHEH BCTAHOBHMTH, UM 3 OIVIALY Ha MPELEACHTHY NPAKTHKY
MOXITUBO 3actocyBatu cTarTio 6 § 1 Konsenmii (Ilenerpen npotu ®@panmii [GC], Ne 28541/95,
CEDH) no nporenypy BUKOHAaHHS pillleHHs1 bepiudiBcbKOro MichbKoro cyny Bin 7 Bepecus 1999
POKy, Oepyuu /10 yBaru BiilCbKOBHI XapaKkTep CIpaBH.

VYpsn, nocunarounck Ha pimieHHs y crnpasi "[lenerpen npotu ®@panuii”, cTBepaXKye, 110
cr. 6 § 1 KouBeHmii He 3acTOCOBYETbCS, OCKUIBKM CIIPaBa CTOCYETbCSA CIOPY MIXK
BICHKOBOCTYKOOBIIEM Ta OpPraHOM JEpXKaBHOI BIAAM. 3asiBHUK HE BUCIIOBIIOETHCS 3 I[HOTO
MIPUBOJLY.

Cyn maragye, mo ans toro, mo0 ct. 6 § 1 Kouenmii Mmorna O6ytu 3actocoBaHa B ii

IUBUIbHIA YacTUHI, HEOOXiJHA HAsABHICTh CIOpPY II0J0 "mpaBa" SK TaKOro, IO BHU3HAHE Y
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BHYTPIIIHEOMY 3aKOHOAABCTBI. [I0BUHHO WTHCS MPO peanbHUi Ta CepiO3HMIA CITip; BiH MOBUHEH
CTOCYBATHUCS SIK CaMOro TpaBa, Tak 1 HOro pisHOBUAIB abo Mojenel 3actocyBanHs. Kpim 1poro,
npeaMeT TPOBA/KCHHS IOBUHEH HANpsMy CTOCYBATHCS BIAIMOBIIHOTO MpaBa IMBUIFHOTO
xapaktepy. Cyn Bi3Hauae, 010 B IIiif CIIpaBi HE TUCKYTYBAJIOCS, IO MaB MICIE CIIip CTOCOBHO
IpaBa, BU3HAHOTO BHYTPIIIHIM 3aKOHOJABCTBOM, IO cHip OyB MIHCHHUM Ta CEpHO3HHM 1 IIO0
IpeaMeT MPOBa/KEHHS HAMpsSMy CTOCYBAaBCS BiJIIOBIIHOIO MpaBa IMBUILHOTO XapakTtepy. Cyn
3ayBakye, 1110 CIIip CTOCYBABCS LIMBIILHOTO MpaBa 3a CBOEIO CYTTIO, TOOTO MIILIOCS MPO CHip MiX
MPaliBHUKOM Ta POOOTOJABIIEM IIOJO YMOB PO3ipBaHHS TPYIOBOIO JOTOBOPY. 3aJHILAETHCS
3’ICYyBaTH, YU € MPaBO, MPO sIKE HAeThCs, "HUBUIBHUM 3a XapakrepoMm" B po3yMiHHI cT. 6 § 1
KongeHuii.

Cyn Harajye, 1o iCHyFOTh OOMEKEHHS 1010 3acTOCYBaHHs CT. 6 § 1 KoHBeHIii 1o criopis
MK JIEp’)KaBHUMH CITy>KOOBLISIMH, TIpodeciiiHa isUTbHICTh SKUX Ma€ Creru(iuHuil XapakTtep B
paMKax IisIbHOCTI OpraHy Aep>KaBHOI Biajau, /e OCTaHHIM Hece Ha co0l YacTHHY JAEp>KaBHOI
BJaJM, 3aXUINAIOYM 3arajibHi 1HTEpecH JAepkaBu alo IHIIMX OpraHiB JEpXKaBHOI BIIAJH.
[Tpuknagom Takoi AISTIBHOCTI € JiSUIBHICTH 30poiHMX cun Ta mnominii. Cyay HeoOXigHO
NEPEBIPUTH, HACKIIBKM [ISUIBHICTH 3asBHMKA BKJIOYae, Oepyyd 1O YyBard BUKOHAHHS
npodeciifHuX 000B’s3KiB, MpsIMy a00 HEMPsIMY y4yacTb y peaitizalii JepKaBHOT BIau Ta 3aXHCTI
3arajibHUX 1HTEpECiB JepKaBH a00 1HIINX OpTraHiB JePKABHOI BIIAJH.

Cyn Bi3Havae, 10 3assBHUK MPOXOIUB CITYXO0Y sIK KaapoBuii oinep y BilicbKOBIN YacTHUHI
Ta BUKOHYBaB 00O0B’SI3KH, MOB’s3aHI 3 3aXMCTOM TPOMAJICHKUX iHTepeciB. OJHAK Ha 4ac CHOpy
3asBHUK BXX€ HE BHMKOHYBaB CBOIX MHpodeciiiHuX 000B’s3KkiB. 31 3BUIbHEHHSIM BiH pO3ipBaB
cneun(piyHUNA 3B’A30K 3 JEPIKaBOIO, SIKMM BHUMaraB JOBIpH, JOSUIBHOCTI 1 MOB’sI3yBaB HOTo 3
OpraHoM JIep>KaBHOI BIaJM, Ta ONUHHUBCS B CHUTYyallll, SIKy MO)XHa IOPIBHATH 31 CTaTyCOM
KpenuTopa B IpuBaTHOMY Ipasi. Came MalouH 1iei cTaTyc, 3asiBHUK PO3IIOYaB CIIip MPOTH OPTraHy
Jiep>KaBHOT BJIQJAM MEpe HAI[IOHATbHUMH CYJ0BUMH OpraHaMU 3arajbHOI IOPUCAUKIIL 3 METOIO
BU3HAHHS CBOTO NpaBa Ha OTPUMaHHs HaJOABKH 32 PE€YOBE MAaifHO Ta CEPEIHbO1 3apO0ITHOT IUIaTH,
HapaxoOBaHOI Ha MOMEHT 3BUIbHEHHS. 3a LIMX OOCTaBMH Ta BPAxXOBYIOUH CYThb CIOPY MiX
3asBHUKOM Ta BiliCbKOBOIO 4acTHHOIO A- 0241, Cyz BBaXkae, 1110 1Ie CIip CripsIMOBAaHHM Ha 3aXUCT
IpaBa LUBUIBHOTO XapakTepy B po3yMmiHHi cT. 6 § 1 KouBeHuii. (Ous. mutatis mutandis, Ne
58932/00, Hoeacii npomu Yrpainu, 28.5.2000)

3anumiaeTbess BU3HAUMTH, 9u cTarta 6 § 1 KonBeHiii moxke OyTm 3acTocoBaHa M0
npoleypyd BUKOHAHHS pimieHHA bepauuiBchkoro micbkoro cyny Binx 7 BepecHs 1999 poky. V
3B’s3Ky 3 1uM Cyn Harajye, IO MpaBO Ha CYJOBHH po3risin Oyno O mpuMapHHMM, Ko O

BHYTpIiIIHSA cyqoBa cucteMa JlorosipHoi [lepxaBu no3Bomuia 0, mod ocraToyHe Ta 000B’3KOBE
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CyJZIOBE PillICHHS 3aJIMIIaI0OCh HEBUKOHAHUM BiTHOCHO OJHI€T 13 CTOPIH 1 1110 BUKOHAHHS PiLICHHS
abo mocTaHoBM OyJb SKOTO OpraHy CyJOBOI BJIaM MOBHHHO PO3TJISIATHUCS SIK HEBiJI €MHA
gactuHa "miporiecy” B po3yminHi cT. 6 Konsenii. (IMmobinesape Caddi mpotu Itamii, 22774/93,
28.07.1999, § 63; pimennst Xopuc6i mpotu 'perii Big 19.03.1997, 36ipHrK MOCTAaHOB Ta PillieHb
1997-11, p.510, § 40)

Cyn BBaxae, 110 6e3 CyMHIBY Ipolielypa BUKOHAHHS pilleHHs bepinuiBChKOro MiCbKOTO
cyny Bim 7 BepecHs: 1999 poky € CKIaAOBOIO YaCTUHOIO CIOPY MiX TMO3MBAdYeM Ta BiICHKOBOIO
gactuHoto A-0241. Bin koHcTaTye, mo ctartsa 6 § 1 KoHBeHIIT 3aCTOCOBYEThCS 10 MUTAHHSA, 110
PO3TIISIAETHCA.

2. Cmocosno negukoHanus piwentus bepouuiscbkozco micvkoeo cydy 6io 7 eepechs 1999
POKY

Y cBOiX 3ayBaxeHHsIX Y ps-BIAMOBIIAY HAMOJSATAE HA TOMY, 10 3asIBHUK HE MOXKE OLTbIIIe
BBYKATHCS JKEPTBOIO 3TiHO 31 ctaTtTero 6 § 1 KonseHuii Ta crarrero 1 [IpoTokomy Ne 1, ockinbku
pimenns bepauuiBchkoro micekoro cyay Bif 7 BepecHs 1999 poky Oyio BUKOHAHE y IIOBHOMY
00csI31.

3i cBOro OOKY 3asiBHUK IMiATBEP/XKY€ BUKOHAHHS pillleHHs: bepAn4uiBChKOro MiChbKOTo Cyay
BiZ 7 BepecHs 1999 poky. OnHak 3asiBHUK CTBEPKYE, 110 BiH MA€ MPAaBO Ha OTPUMaHHS CEPEIHBOT
3apo0iTHOT MJIaTH, HAPAXOBAHOT HA MOMEHT 3BUIbHEHHS.

Cyn Haragye CBOIO MpEIE/ICHTHY MPAKTUKY, BIIMOBIIHO 10 SIKOi 3asiBHUK, SKHI OTPUMYE
Ha BHYTpILIHHOMY PiBHI BIJIIKOJAYyBaHHS IIKOJM 32 3asiBJeHE nopymeHHs KonBeniii, 6inbiie He
MOJKE BBa)aTUCs ">KEpTBOIO" MOpYLICHHS INpaB, nependaueHnx KoHBeHLi€l0, 3 00Ky onHieT i3
noroBipHux cropiH (pimenHs "Exne npotu Himewunnu" Bix 15.07.1982 poky, cepis A "51, cTop.
30, 66).

Cyx 3BepTae yBary, 1o pillleHHs y crpaBi 0yJi0 MOBHICTIO BUKOHAHE, CyMa, BCTAHOBJICHA
y BUIIIEBKa3aHOMY pillleHH1, Oyia BuIuiaueHa 3asBHUKy 13 cepras 2001 poky. Buxonasuu 3 nporo,
Cyn BBaxkae, 0 3asBHUK HE MOke Ounbiie B ceHcl cT. 34 KonBeHIii BBaxarucs "kepTBoro”
MOPYLICHHS MpaBa Ha BUKOHAHHS PIIIEHHS Ha CBOIO KOPHCTH, SIK BiH PO 1€ CTBEPAKYBaB Ha
MoMeHT nojaHHs 3asBu 10 Cyny. Cyn BBaxae, 10 y IbOMY KOHTEKCTI LI YaCTHHA CKAapIU €
HEOOTPYHTOBaHOIO B ceHcl cT. 35 § 3 Ta moBuHHA OyTH BiIXWieHa BiAnmoBiaHo a0 cT. 35 § 4
KongeHii.

3. CmocosHno siomosu bepouuiecvbko2o micbko2o cy0y usHamu 3a 3AsA6HUKOM NpAGo HA
OMPUMAHHSL cepednboi 3apobimHOl niamu, Hapaxo8aHoi Ha MOMEHM 36i1bHEeHHS.

3asBHUK HANOJISAra€ Ha TOMY, L0 BIATOBIAHO O BHYTPIIIHBOTO 3aKOHOJABCTBA BiH Mae

IIPaBO Ha OTPUMAHHS cepelHbOi 3apo0iTHOI IIaTH, HApaXOBaHOT HOMY Ha MOMEHT 3BUIbHEHHS, 1
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110 BiAMOBa bepaIudiBCbKOro MICHKOTO Cyly BU3HATH 332 HUM II€ IIPAaBO € HEIIPABOMIPHOIO. Y sz
HE BHUCJIOBIIIOETHCS 3 I[LOT'O IPUBOJLY.

Cyn naranye, mo BignosigHo a0 cratti 35 § 1 Kouennii 3Bepuenns g0 Cyay HOBHHHI
HA/ICWJIATUCS HE MI3HIIIE 6-TH MICSIYHOTO TEPMiHY 3 AaTH BUHECEHHS OCTATOYHOTO BHYTPIIIHBOTO
CyJ0BOTO pimieHHs. BiH Haraaye, mo, Oepy4u 10 yBaru NpeueeHTy MpakTHKY, 3BepHEHHS "B
MOPSAKY HArisay" 3 METOIO MEperjsily CyAOBUX pillleHb, sIKi BCTYIWIM B 3aKOHHY CHIY, HE €
(baKTOM BUKOPUCTAHHS BCiX 3aCO01B MPABOBOTO 3aXUCTY Y BHYTPITHHOMY 3aKOHOZABCTBI B CEHCI
crarti 35 KonBeHuii 3 ornsgy Ha Te, IO HOro peaniszamis 3aleXHUThb BiJl TUCKPELIHHHX
MMOBHOBa)KEHb TI0caioBoi ocodu ("Kyuepenxo npomu Yipainu", Ne 41974/98, 4.5.1999).

Cyn 3ayBaxye, mo "ocrarouHe BHYTpintHe pimeHHs" B ceHcl ctarti 35 § 1 Konewii,
BIJITIOBITHO JI0 SIKOTO 3aBHUKY OYJIO BI]MOBJICHO Yy MpaBi OTPUMATH CEpEeIHIO 3apoOiTHY IIaty,
HapaxoBaHy HAa MOMEHT 3BUIbHEHHs, Oyjo BUHeceHe 7 BepecHs 1999 poxy bepauuiBcbkum
MICBKHM CyJIOM, TOOTO OuibIe HixK 32 6 MICAIIB 10 JaTH mojaadyi 3asB8u, a came 20 mumas 2000
poky. Ckapru "B mopsaky Harismy'", HampaslieHi 3asBHUKOM 10 ['onoBu Bepxosnoro Cyny
Ykpainu o0 neperiasay pilieHHs cyay Bix 7 BepecHst 1999 poky, He € pakToOM BUKOPHCTAHHS
BCiX 3aC001B IPAaBOBOI'0 3aXKMCTYy Y BHYTPIIIIHBOMY 3aKOHOJABCTBI B ceHci cTarTi 35 § 1 KonBenuii.

Cyn BBaxae, IO L YacTMHA CKapru Oyna MojaHa 3aHAATO MI3HO 1 MOBMHHA OyTH
BiJIXHJIEHA 13 3acTOCYBaHHAM CT. 35 § 4 KonBeHitii.

2. 3asgBHUK TaKOXX CKap)KUThCs y cBiTai ctarTi 13 KoHBeHuii, 1110 BiH HE MaB OJHOTO
e(peKTUBHOT0 3ac00y NMPABOBOT0 3aXUCTY Y BHYTPIIIHBOMY 3aKOHOAABCTBI, SIKUI MIiTr O TOHOBUTH
{ioro mopyIeHe npaso o0 BiICYTHOCTI BUKOHAHHS PillIeHHsI bepauuiBChKOro MiCBKOTO CyIy
Bix 7 BepecHs 1999 poky.

Crarts 13 KonBenii nepeabdayae take:

"KosxeH, uni paBa i cB000 11, BUKJIaAeH] B il KoHBeHIIi1, MOpYyIIyIOThCS, Ma€ MPaBo Ha
eeKTUBHMI 3aci0 MPAaBOro 3axXKCTy Yy BiAMOBIIHOMY HAI[lOHAJIBHOMY OpraHi, HaBiTh SKIIO TaKe
MOpyLIeHHs OyJI0 BUMHEHE 0c00aMu, 110 AisUTH sIK O(iLiiiHi ocoou".

VYpsa-BiANoBiAay HANOJIATaEe HAa TOMY, 10 Oepydu 10 yBaru Te, mo crarts 6 §1 Konsenuii
HE MOBUHHA 3aCTOCOBYBATHC B 11 cripaBi, cTaTTs 13 TakoX HE MOBUHHA 3aCTOCOBYBATHUCS B LIiH
CIpaBi, OCKUJIBKY MTPaBa, SIKi BOHA FApaHTY€, MOTIIMHAIOTHCS MOJI0XKeHHAMU cTatTi 6 §1 KonBeHuii.

VYpsan-BianoBigay 3ayBaxye, o y OyIb-sIKOMY BHUIIQJKy 3asBHUK MaB y BHYTPIIIHbOMY
3aKOHOJABCTBI "e(eKTHUBHUI 3aci0" MPaBOBOTO 3aXUCTY, KU JO3BOJISIB HOMY BITHOBUTH CBOE
MOpYIIEHE TMPaBO MIOJ0 BiJCYyTHOCTI BHKOHAHHS CYJOBOTO PIIllIEHHS, BHHECEHOTO Ha WOro

KOpUCTh. A came, 3asiBHHK MIr OM 3BEpHYTHUCS N0 CyAy 31 ckaproro Ha aii abo Oe3aisabHICTh
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JIep>KaBHOTO BUKOHABIIA 11010 BUKOHAHHS BHILE3raJaHOrO CyIOBOTIO pIIICHHS, IO HE OyJo
3po0IeHO.

VY cBOIO uepry 3asBHUK HAIoJIATae Ha TOMY, IIO 3BEPHEHHS 10 YKpPAiHCBKHX CYAOBUX
OpraHiB MIOAO0 OCKap>KeHHs Jii a00 0e3isITbHOCTI JepKaBHUX BUKOHABIIB CTOCOBHO BUKOHAHHS
CyZ0Boro pimmeHHs Bij 7 BepecHs 1999 poky He maio 6 ycmixy. BukoHaHHS pillIeHHS MaJio Micle
JIMILE TiCTs HAJiCIaHHs 3asiBH 10 YKPaiHChKOTO ypsAIy Ha KOMYHIKAIio.

Cyn Haraxye CBOIO TMpPELEJNCHTHY INPAKTUKy, [0 cTaTTss 13 BuMarae HasBHOCTI
BHYTPIIITHBOTO MPABOBOTO 3ac00y IS 3aXHUIICHUX MO30BOM cKapr 3rigHo 3 KoHBeHIi€w (IuB,
Hanpukian, pimenHs "Kakici npotu Typeuunnn" |GC| Ne 23657/94, 112, CEDH 1999-1V).

Otxe, Cyn BIIXWIMB KOXHY CKapry 3asBHUKAa SK HEOOIpYHTOBaHy abo uepe3
NEPEBUIIICHHS! 6-TH MICSYHOrO TepMiHy. Buxoasuu 3 mporo, ckapra Ha miacrasi craTtTi 13
KonBeHtiii € HeoOrpyHTOBaHOIO B ceHci cTaTTi 35 § 3 KoHBeHii i moBuHHA OyTH BiIXHIIEHA 13
3actocyBaHHsAM cTaTTi 35 § 4 KonBeHirii.

3 LUX mijcraB Cyn OJIHOTOJIOCHO
BusHae 3asBy HEIPUUHATHOIO.
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