
Íåçâàæàþ÷è íà íàêîïè÷åíèé ðîêàìè äîñâ³ä
áîðîòüáè ç òåðîðèçìîì, â³í âñå ùå áàãàòî â ÷îìó
çàëèøàºòüñÿ íåï³çíàíèì (à â³äòàê ³ íåçðîçóì³-
ëèì). Îäíèì ç êëþ÷îâèõ ïèòàíü äî ðîçóì³ííÿ,
äîñë³äæåííÿ òà (ùî º çàðàç íàéãîëîâí³øèì çà-
âäàííÿì þðèäè÷íî¿ íàóêè) êðèì³íàë³çàö³¿ öüî-
ãî ÿâèùà áóëà, º ³ áóäå ïðîáëåìà âèçíà÷åííÿ òå-
ðîðèçìó.

Íà ñüîãîäí³ öÿ çàãàëüíà ïðîáëåìà ðîçïàäà-
ºòüñÿ íà ê³ëüêà ïðîáëåìíèõ ïèòàíü (àñïåêò³â):

1. Ïèòàííÿ óíèêíåííÿ ïîäâ³éíî¿ ìîðàë³ ïðè
âèçíà÷åíí³ òåðîðèçìó (ÿêå ÷óäîâî âèðàæåíî ó â³-
äîì³é ìàêñèì³: “òåðîðèñò äëÿ îäíîãî — öå áî-
ðåöü çà ñâîáîäó äëÿ ³íøîãî”) òà ñóì³æíå ïèòàí-
íÿ ëå´³òèìàö³¿ òåðîðèñòè÷íèõ ä³é. Ñåðåä ìîæëè-
âèõ ðîçâ'ÿçàíü ö³º¿ ïðîáëåìè, íà äóìêó â÷åíèõ
ñâ³òó, º:

à) óòâåðäæåííÿ ïðèíöèïó “ç’ÿñóâàííÿ íå º
âèïðàâäàííÿ” — âèçíà÷åííÿ õàðàêòåðó ä³é áåç
îö³íêè ìîòèâ³â 1;

á) â³äìîâà â³ä ñàìîãî òåðì³íà “òåðîðèçì” ÿê
çàíàäòî åìîö³éíî çàáàðâëåíîãî 2.

Ñó÷àñíà ïðàêòèêà êðèì³íàë³çàö³¿ òåðîðèçìó
ï³øëà ñàìå öèìè øëÿõàìè: êðèì³íàë³çóºòüñÿ íå
òàê òåðîðèçì ÿê ÿâèùå, ñê³ëüêè éîãî îêðåì³ ïðî-
ÿâè (óãîí ïîâ³òðÿíîãî ñóäíà, çàõîïëåííÿ çàðó÷-
íèê³â, âèáóõè æèòëîâèõ áóäèíê³â òîùî).

2. Ïèòàííÿ ðîçìåæóâàííÿ ïîíÿòü “òåðîð” ³
“òåðîðèçì”.

²ñíóº äâà îñíîâíèõ ï³äõîäè äî âèð³øåííÿ
öüîãî ïèòàííÿ:

à) ³íñòðóìåíòàë³ñòè (Äîðîøåíêî, Óîðäëî,
Ìåé, Ó³ëê³íñîí, Ñîðíòîí) âèçíà÷àþòü äðóãå ïî-
íÿòòÿ ÷åðåç ïåðøå. Òåðîðèçìîì ââàæàþòü ïîë³-
òèêó âèêîðèñòàííÿ ìåòîäó òåðîðó ó âèãëÿä³ çä³é-
ñíåííÿ ³íäèâ³äóàëüíèõ òåðîðèñòè÷íèõ àêö³é ç
ïåâíîþ ìåòîþ. Çà ö³ºþ ìåòîþ âèêîðèñòàííÿ òå-
ðîðó òåðîðèçì ³ ïîä³ëÿþòü íà ð³çíîâèäè (ïîë³-
òè÷íèé, âîºííèé òîùî). Ïðîòå, ³ äîñ³ òî÷àòüñÿ
äåáàòè íàâêîëî ïðîöåñó âèêîðèñòàííÿ òåðîðó ÿê
ìåòîäó, ÿê³ ìîæíà ïðî³ëþñòðóâàòè, çîêðåìà, òà-
êèìè çàïèòàííÿìè: ñåð³éíèé âáèâöÿ, ÷åðåç ä³¿
ÿêîãî ö³ëå ì³ñòå÷êî îõîïëåíå æàõîì, º òåðîðè-
ñòîì ÷è êàðíèì çëî÷èíöåì, äå ïðîõîäèòü ìåæà?
ñê³ëüêè òðåáà â÷èíèòè çëî÷èííèõ ä³é, ùîá âè-
çíàòè çà íèìè ñèñòåìí³ñòü 3?

á) ñóá’ºêòèâ³ñòè (Áîÿðñüêèé, àâòîðè “Á³ëî¿
êíèãè ðîñ³éñüêèõ ñïåöñëóæá”) âèêîðèñòîâóþòü
òåðì³í “òåðîð” äëÿ ïîçíà÷åííÿ äåðæàâíîãî òå-
ðîðèçìó, à òåðì³í “òåðîðèçì” — äëÿ àíòèåòàòè-
ñòñüêîãî (îïîçèö³éíîãî) òåðîðèçìó.

3. Äóæå áëèçüêî äî ïîïåðåäíüîãî ï³äõîäèòü
ïèòàííÿ ðîçð³çíåííÿ äåðæàâíîãî (åòàòèñòñüêî-
ãî) ³ íåäåðæàâíîãî (íååòàòèñòñüêîãî) ³íäèâ³äó-
àëüíîãî òåðîðèçìó.

Ó ñó÷àñí³é ì³æíàðîäí³é ïðàêòèö³ ðîçõîäæåííÿ
ó âèçíà÷åíí³ öèõ äâîõ ìàéæå íå ìàþòü ìåæ. Âñå æ
õîò³ëîñÿ á çóïèíèòèñÿ íà òàêèõ âèçíà÷åííÿõ:
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Ó ö³é ðîáîò³ àâòîð ïîðóøóº ïèòàííÿ âèçíà÷åííÿ ì³æíàðîäíîãî òåðîðèçìó ÿê êëþ÷îâî¿ ïðîáëå-
ìè éîãî êðèì³íàë³çàö³¿. Äîñë³äæåííÿ ïèòàííÿ ïðîâîäèëîñÿ äâîìà øëÿõàìè. Ç îäíîãî áîêó, áóëî
ïðîàíàë³çîâàíî îñíîâí³ ãðóïè ïðîáëåìíèõ ïèòàíü, âèð³øåííÿ ÿêèõ óìîæëèâèòü ñòâîðåííÿ çàãàëü-
íîãî âèçíà÷åííÿ òåðîðèçìó. Öèìè ãðóïàìè º (à) ïèòàííÿ ïîäâ³éíî¿ ìîðàë³ ïðè îö³íö³ òåðîðèñòè÷-
íèõ ä³é; (á) ïèòàííÿ ðîçð³çíåííÿ ïîíÿòü "òåðîð" ³ "òåðîðèçì" òà ¿õ âçàºìîçâ’ÿçêó; (â) ðîçð³çíåííÿ
ïîíÿòü "äåðæàâíèé òåðîðèçì" òà "³íäèâ³äóàëüíèé òåðîðèçì"; (ã) ïèòàííÿ âèçíà÷åííÿ ì³æíàðîäíî-
ãî òåðîðèçìó. Ç ³íøîãî áîêó, áóëî ïðîàíàë³çîâàíî ñó÷àñí³ ï³äõîäè äî âèçíà÷åííÿ öüîãî ÿâèùà íà
ïðèêëàä³ ì³æíàðîäíîãî ïðàâà: îïèñîâèé ï³äõ³ä òà âèçíà÷åííÿ ÷åðåç îêðåì³ ïðîÿâè (³íñòðóìåíòàëü-
íèé ï³äõ³ä). Â ê³íö³ ðîáîòè àâòîð ñôîðìóëþâàâ âëàñíå ðîäîâå âèçíà÷åííÿ òåðîðèçìó ³ íàâ³â àð´ó-
ìåíòè çà ðîçðîáêó òàêîãî âèçíà÷åííÿ äëÿ óñï³øíî¿ ïîáóäîâè ñèñòåìè êðèì³íàëüíèõ íîðì (êðèì³-
íàë³çàö³¿ öüîãî ÿâèùà) òà ðåçóëüòàòèâíîãî çàñòîñóâàííÿ â³äïîâ³äíèõ íîðì.

© Îðëîâ Ì. Â., 1999



255Îðëîâ Ì. Â. Òåðîðèçì: ïðîáëåìà âèçíà÷åííÿ òà êðèì³íàë³çàö³¿

à) áàãàòî àâòîð³â âëàñíå òåðîðèçìîì ââàæà-
þòü ñàìå ³íäèâ³äóàëüíèé òåðîðèçì, à äåðæàâíèé
òåðîðèçì â³äíîñÿòü äî ãàëóç³ ïîðóøåííÿ ïðàâ
ëþäèíè, ïðàâèë âçàºìîâ³äíîñèí ì³æ äåðæàâàìè
òîùî 4;

á) ³íø³ æ àâòîðè — íàâïàêè, ââàæàþòü, ùî
îáèäâà ð³çíîâèäè º çàñàäíè÷î ñõîæèìè àáî íà-
â³òü âçàºìíî äîïîâíþþòü îäèí îäíîãî (Ó³ëê³í-
ñîí, Ñòîë, Ëîïåç) 5.

Íà íàøó äóìêó, äî öüîãî ïèòàííÿ ñë³ä ï³ä-
õîäèòè äóæå îáåðåæíî. Âèçíà÷íèì äëÿ õàðàêòå-
ðèñòèêè òåðîðèñòè÷íî¿ ä³ÿëüíîñò³ º âèêîðèñòàí-
íÿ òåðîðó ÿê ãîëîâíîãî ìåòîäó äëÿ äîñÿãíåííÿ
ïåâíèõ ö³ëåé (à íå îäíîãî ç áàãàòüîõ ³ íåîñíîâ-
íîãî, ÿê ó âèïàäêó, íàïðèêëàä, à´ðåñ³¿).

4. Ïèòàííÿ âèçíà÷åííÿ ì³æíàðîäíîãî òåðî-
ðèçìó: íà äóìêó á³ëüøîñò³ äîñë³äíèê³â öå òåðî-
ðèçì, ÿêèé ìàº “³íòåðíàö³îíàë³çóþ÷èé åëåìåíò”.
Ïèòàííÿ ëèøå â òîìó, ùî º öèì ³íòåðíàö³îíàë³-
çóþ÷èì åëåìåíòîì. Òàê, êð³ì ãðîìàäÿí ³ òåðè-
òîð³¿ ð³çíèõ äåðæàâ òàêèì åëåìåíòîì ìîæóòü
áóòè òàêîæ ³íòåðåñè ³íøî¿ äåðæàâè òîùî.

Â³äïîâ³äíî íèí³ âèçíà÷åííÿ òåðîðèçìó âèð³-
øóºòüñÿ äâîìà øëÿõàìè:

1. Îïèñîâèé ï³äõ³ä. Íàìàãàííÿì äàòè ÿêî-
ìîãà øèðøå, ñêàçàòè á, âñåîõîïëþþ÷å âèçíà÷åí-
íÿ öüîãî ÿâèùà, ç âêàç³âêàìè íà ìîòèâàö³þ, ö³ë³,
ìåòîäè, ñîö³àëüí³ ãðóïè, íà ÿê³ ÷èíèòüñÿ òèñê.
Òàêèé ìåòîä äîçâîëÿº â³ää³ëèòè ïðè êâàë³ô³êà-
ö³¿ òåðîðèñòè÷í³ ä³¿ â³ä ³íøèõ, çîâí³ ñõîæèõ, çëî-
÷èííèõ ä³é; îá’ºäíàòè òåðîðèñòè÷í³ ä³¿ â îäíó
ñèñòåìó; ïîçíà÷èòè ï³äõ³ä ùîäî âèçíà÷åííÿ ïî-
íÿòòÿ òåðîðèçìó. Ïðîòå, öåé ìåòîä º äóæå êîíò-
ðîâåðñ³éíèì ³ ñüîãîäí³ íà ì³æíàðîäí³é àðåí³
éîãî ôàêòè÷íî íåìîæëèâî çàñòîñóâàòè ÷åðåç
ñóïåðå÷êè ó ïîãëÿäàõ ð³çíèõ äåðæàâ 6 .

2. Ñåãìåíòîâàíèé àáî æ îá’ºêòèâîâàíèé ï³ä-
õ³ä. Âèçíà÷åííÿì òåðîðèçìó ÷åðåç éîãî çëî÷èí-
í³ ïðîÿâè (çàõîïëåííÿ ïîâ³òðÿíèõ ñóäåí, âçÿòòÿ
çàðó÷íèê³â, âáèâñòâî îñ³á, ùî êîðèñòóþòüñÿ îñî-
áëèâèì ì³æíàðîäíèì çàõèñòîì òîùî). Òàêèé
ï³äõ³ä º êîíñåíñóñíèì, îñê³ëüêè äîçâîëÿº óíèê-
íóòè ñóïåðå÷îê íàâêîëî âèçíà÷åííÿ ñàìîãî ïî-
íÿòòÿ òåðîðèçì, à íàòîì³ñòü êîíöåíòðóº óâàãó íà
ïåâíèõ çëî÷èííèõ ïðîÿâàõ îñòàííüîãî áåçâ³äíî-
ñíî äî ïðè÷èí, ìåòè é ìîòèâàö³¿. Ïðîòå, âîäíî-

÷àñ â³í º çàíàäòî ïîâåðõîâèì, áî éîìó áðàêóº
ö³ë³ñíîãî îá’ºäíóþ÷îãî ïîíÿòòÿ, ÿêå çðîáèëî á
ö³ ä³¿ ñêëàäíèêàìè á³ëüøîãî ö³ëîãî. Òàêà ïîâåð-
õîâ³ñòü ³íêîëè ïðèçâîäèòü íàâ³òü äî àáñóðä³â
(âèçíà÷åííÿ îêðåìî çëî÷èíó òåðîðèçìó, à îêðå-
ìî — çëî÷èíó çàõîïëåííÿ çàðó÷íèê³â, â³äíåñåí-
íÿ óãîíùèêà, ÿêèé íàìàãàºòüñÿ âòåêòè â³ä íà-
ñèëüíèöüêîãî ðåæèìó, äî ò³º¿ æ êàòåãîð³¿, ùî é
“ñïðàâæí³õ” òåðîðèñò³â òîùî).

Ç îãëÿäó íà çàçíà÷åíå âèùå ìè ïðîïîíóºìî
ñâîº ðîçâ’ÿçàííÿ ïðîáëåìè âèçíà÷åííÿ òåðîðèç-
ìó òà êðèì³íàë³çàö³¿ öüîãî ÿâèùà:

1. Îïèñîâèé ìåòîä âèäàºòüñÿ íàì íàéá³ëüø
âäàëèì ³ ìè ïðîïîíóºìî òàêå âèçíà÷åííÿ òåðî-
ðèçìó:

áóäü-ÿêå ñâ³äîìå âèêîðèñòàííÿ îñîáîþ àáî
ïåâíîþ ãðóïîþ îñ³á òåðîðó ÿê çàñîáó âïëèâó íà
ïåâíó ãðóïó íàñåëåííÿ â êðà¿í³ ÷è çà ¿¿ ìåæàìè ç
áóäü-ÿêîþ ìîòèâàö³ºþ, ÿê³ ä³¿ íå º ÷àñòèíîþ
îô³ö³éíî¿ äåðæàâíî¿ ïîë³òèêè, ñïðÿìîâàíî¿ ïðîòè
âëàñíèõ ãðîìàäÿí (òîáòî ò. çâ. ðåæèìó òåðîðó).

ßê âèäíî ç âèçíà÷åííÿ, àâòîð öèõ ðÿäê³â ïî-
ãîäæóºòüñÿ ç òåçîþ ïðî òå, ùî ôàêòè÷íî òåðî-
ðèçìîì ÿê ñîö³àëüíèì ÿâèùåì º ñàìå ³íäèâ³äó-
àëüíèé òåðîðèçì, ïðàêòèêà æ çàñòîñóâàííÿ òå-
ðîðó äåðæàâàìè º ³íøèì îêðåìèì ïèòàííÿì, ÿêå
íå îõîïëþºòüñÿ ïîíÿòòÿì òåðîðèçì.

2. Ââàæàºìî çà íåîáõ³äíå êîæíèé âèïàäîê
â÷èíåííÿ ïðîòèïðàâíèõ ä³é, ùî çîâí³ ñõîæ³ íà
òåðîðèñòè÷í³, ðîçãëÿäàòè ³íäèâ³äóàëüíî ÷åðåç
ïðèçìó ìîòèâ³â, ìåòîä³â òà ö³ëåé, ³ ïîì’ÿêøèòè
ïîêàðàííÿ çà ïðîòèïðàâí³ â÷èíêè çà óìîâè â³ä-
ñóòíîñò³ â íèõ òåðîðèñòè÷íèõ îçíàê (ìîòèâàö³¿)
(çîêðåìà, íå çàñòîñîâóâàòè ó òàêèõ âèïàäêàõ
ïðèíöèï aut dedere aut judicare).

3. Ùå ðàç õî÷åìî çâåðíóòè óâàãó íà íåîáõ³ä-
í³ñòü ë³êâ³äàö³¿ ïåðøîäæåðåë òåðîðèçìó ïàðàëå-
ëüíî ç áîðîòüáîþ ç öèì ÿâèùåì. Ö³ ïèòàííÿ
âêëþ÷àþòü ó ñåáå ö³ëèé ðîçìàé ïðîáëåì ñó÷àñ-
íîãî ñâ³òó (åòíî-íàö³îíàëüí³, ñîö³îêóëüòóðí³,
ïîë³òèêî-åêîíîì³÷í³). Àíàë³ç íåùîäàâí³õ òåðî-
ðèñòè÷íèõ àêò³â, ïîâ’ÿçàíèõ ç ïîä³ÿìè â ×å÷í³,
Ï³âí³÷í³é ²ðëàíä³¿ òà íà Áëèçüêîìó Ñõîä³ ùå ðàç
äîâîäèòü, ùî áåç âèð³øåííÿ óñ³õ ïèòàíü, ïîâ’ÿ-
çàíèõ ç âèíèêíåííÿì òåðîðèçìó, íåìîæëèâà åôå-
êòèâíà áîðîòüáà ç öèì ÿâèùåì 7.
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Law, Cambridge, 1990.

3 Ó òàêèõ âèïàäêàõ ïðî òåðîðèçì ãîâîðÿòü ÿê ïðî ïîñë³äî-
âíó ïîë³òèêó, ùî âêëþ÷àº çàñòîñóâàííÿ îðãàí³çîâàíîãî òåðîðó,
ÿêà â³äð³çíÿºòüñÿ â³ä ñàìîãî òåðîðó ñèñòåìàòè÷í³ñòþ òà îðãàí³-
çîâàí³ñòþ.— Wardlaw, Grant. Öèò. ïðàöÿ.— Ñ. 13.

4 Detter, Ingrid. The International Legal Order,
Cambridge, 1992.— Ñ. 180.

5 Äèâ. Lambert, Joseph J. Öèò. ïðàöÿ.— Ñ. 17.
6 Äèâ., çîêðåìà, Äîðîøåíêî Àíäð³é. Òåðîð ³ òåðîðèçì //

Ïîë³òèêà ³ ÷àñ. 1997, ¹ 8.— Ñ. 18—19.
7 Òàê, íàïðèêëàä, äîñë³äæåííÿ àìåðèêàíñüêèõ â÷åíèõ

â àåðîïîðòàõ ÑØÀ âêàçóþòü íà òå, ùî íàâ³òü óâåñü êîì-
ïëåêñ çàõîä³â ùîäî çàïîá³ãàííÿ òåðîðèçìîâ³ ó öèâ³ëüí³é
àâ³àö³¿ º íååôåêòèâíèì ³ íå ãàðàíòóº áåçïåêè ïàñàæèð³â —
äèâ. Wardlaw, Grant. Öèò. ïðàöÿ.— Ñ. 50.
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TERORISM: PROBLEM OF DEFINITION
AND CRIMINALIZATION

In this work the author touches upon the issue of defining terrorism as a key problem
in the way of its criminalization. The issue has been studied from two perspectives.
First, there was conducted an analysis of the major groups of problems the resolution
of which will allow us to formulate a comprehensive definition of terrorism. These are
(a) the problem of dual morality as evidenced during the qualification of terrorist acts;
(b) the problem of defining the notion of terror (and its correlation with terrorism); (c)
the problem of state terrorism as opposed to individual terrorism; and (d) the problem
of defining international terrorism. Second, the author has also analyzed the current
approaches to defining the phenomenon as practiced in international law. These fall
into two broad categories: descriptive approach and definition through criminalization
of the manifestations. At the end of my work the author formulated his own generic
definition of terrorism and adduced to the reasons for the construction of such a
definition to create an efficient system of criminal norms (i.e. successfully criminalize
the phenomenon) and successfully apply the respective norms.




