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Izepa 1. O.

IPABOBA ITPUPOJA 3 % PIYHUX 3A CTATTEIO 625 IIK YKPAIHU

Y emammi oocniosceno npasosy npupody nopmu cm. 625 Luginonozo xodexcy Ykpainu, saxorw ecma-
Hognoemucs cnaama 3 % piunux, wo CHaAauyIomocs OOPAHCHUKOM V pa3i RPOCMPOYEHHs. HUM BUKOHAHHS
2poui06020 30008 ‘azannus. Ilpoananizoeano akmu YyusiibHO20 3aKOHO0A6CMEa YKpainu ma cyo0o8y npaxmu-
Ky 3acmocysannsi cm. 625 I[K. ¥V cmammi suznaueno uou 30608 ’s13anb, Wo00 AKUX MOICE 3ACMOCO8Y8A-
mucs nopma cm. 625 LK, ecmanosneno cnigssionowents 3 % piuHux 3 niamoro 3a KOpUCmy8aHHs 2pouio-
BUMU KOWMAMU, HEYCHOUKOIO, 4 MAKOIC MIPAMU YUBLIbHO-NPABOBOT 8i0N0BI0AIbHOCHII.

KurouoBi ciioBa: rpoimoBe 30008’ s13aHHS, HEYCTOHKA, BiIMOBITaIbHICTh, IIPOIICHTH.

IuBineHUM KomeKC YKpaiHM MICTUTh UYUMAJO
HOPM, CHPSIMOBAaHHMX Ha BPETYNIOBAaHHS BiIHOCHH
y cdepi BiAIIKOAYBaHHS 30UTKIB, 3aBIaHUX HEBUKO-
HaHHSIM 9H HEHAJIC)KHIM BHKOHAHHSAM 3000B’s13aHb,
a TaKOX 1HIMMX (hopM BiAMOBIAATBHOCTI 3a 1X HEBU-
KOHAHHSL

OgnHiero 3 HAWOUTBII CHIPHUX Y IUBLIICTHYHIHN JIiTe-
parypi Ta cynoBiii mpaktuiii € Hopma cT. 625 1K Vkpa-
{HU, BIMOBITHO J10 4. 2 SIKOT OOPKHUK, SIKUH MPOCTPO-
YMB BUKOHAHHS TPOIIOBOTO 3000B’S13aHHS, HA BUMOTY
KpeauTopa 30008’ s3aHui CILIATUTH cyMy Oopry 3 ypa-
XyBaHHSM BCTaHOBJICHOTO 1HEKCY iH(IIAIIT 32 Bech Yac
MPOCTPOYCHHS, @ TAKOK TPH TPOLEHTH PIYHUX Bif
MPOCTPOUYCHOT CyMH, SIKIIO IHIMHN PO3MIp MPOLICHTIB
HE BCTAHOBJICHUI JIOTOBOPOM a00 3akoHOM [1].

VY cynoBidi mpakTHIli BiAICYTHE €IWHE TIyMa-
YEHHS BKa3aHO{ HOPMHU, 110 TPU3BOAUTH A0 HEOJ-
HO3HauHOTO 3actocyBaHHs cT. 625 I[K. Tak,
B OIHUX BHUIMAJKaX CYIU PO3IAAAIOTH 3 % piuyHMX 32
CT. 625 sIK pI3HOBUJ HEYCTOWKH, B 1HIIUX — SK IIE
OJIVH, TOJATKOBHM BHUJ CAaHKIIH 3a MPOCTPOYEHHS
3000B’s13aHHA. AJDKe Tiepen0adaeThes, M0 Taka
CaHKI[iS Ma€ 3aCTOCOBYBATUCh OJHOYACHO, He3a-
JIEKHO Bif BUHM OOp)KHMKA Ta CIUIATH HUM He-
YCTOMKH (TIeH]) 3a OPYLICHHS! BAKOHAHHA 3000B’ 51~
3aHHsA. ToMy B CylOBiH NpaKTHIlI HEMA€E €IHOCTI
1010 TIyMadeHHs BUIB IOTOBOPIB, OCKIIBKH CyIH
HE MOXXYTh BH3HAUYUTHCS, 0 SKHX CaMme IOTOBOPIB
CJIiJ 3aCTOCOBYBAaTH 1€l BUI CaHKLIN: A0 JOrOBO-
piB, y SIKAX HE BCTAHOBJICHI MPOIICHTH 33 KOPUCTY-
BaHHS (OE3MPOLEHTHI MO3MKH); N0 JIOTOBOPIB,
y SKMX HE BCTAHOBIICHA TICHS; JI0 BCiX BHIIB IPOIIIO-
BUX 3000B’513aHb 0€3 OyIb-SKUX BUHSATKIB.

Buu 3000B’s13aHb, 00 SKUX MOKE 32CTOCO-
BYBaTHCh Taka (popma BianosinajbHocTi

Cr. 625 11K BcTaHOBIIOE, 1110 3a3HAYEHI POIICH-
TH CIUTAYYIOTHCSI OOPKHUKOM 32 IPOCTPOUYCHHS HUM
caMe TPOIIIOBOTO 3000B’sI3aHHSI.

© zepa l O., 2016

IIK He MiCTHTh KOHKPETHOTO BH3HAUCHHS IPO-
IOBOTO 3000B’SI3aHHS, MPOTE BOHO MICTHTHCS
B cT. 1 3Y «IIpo BiTHOBIIEHHS MJIATOCIPOMOKHOCTI
OopxHWKa a00 BH3HAHHA HOTO OaHKPYTOM» BiJl
14.05.1992, BiAMOBIIHO IO SIKOTO — Ii€ 3000B’s13aH-
Hs1 OOp)KHUKA 3aIUTATHTH KPEAUTOPY TIEBHY I'POIIO-
By CyMy BiJITIOBiTHO JIO LIUBiJIbHO-IIPABOBOT'O JIOTO-
BOpYy Ta Ha IHIMUX TiAcTaBax, mepeadaueHux
LMBUTLHUM 3aKOHOJABCTBOM YKpaiHu [2].

OTxe, MOXKHA BUJIUTUTH TaKi O3HAKH TPOIIOBUX
3000B’s13aHb:

1. BoHM MOXXYTh BHHUKATH Ha MiJICTaBi JOrOBO-
piB Ta IHIIKMX BUAIB IOPUAMYHUX (DAKTIB, HAPUKIIA],
MyOMivHOi OOIISTHKY BWHATOPOIM, 3HAXiNKK (Bif-
IIKOyBaHHS BUTPAT, OB’ SI3aHUX 3 PO3IIYKOM BIac-
HUKa pedl Ta BUHArOPOIH), CYAOBOTO PIlIEHHS MPO
CIUIaTy TPOLIOBHX KOILITIB sIK (YOpMH JOTOBIpHOT 4n
1033JI0TOBIPHOT (JENIKTHOT) BIAMOBIAJILHOCTI TOIIIO.

2. I'pomri MOXYTh BUCTYNAaTH sIK HpeIMeTOM
3000B’s13aHHsA (JOTOBIP JApyBaHHS YH TOXEPTBU
TPOIIOBUX KOIITIB, MO3UKH, OKpeMi BUAM OaHKIiB-
CBKHX JIOTOBOPIB (KPEIUTHUH, TOTOBIp OaHKIBCHKO-
ro BKJIaAy (paxyHKy) Ta iH.)), TaK i HiHO0 10rOBOPY
(KymiBIi-ipoAaxy, TOCTaBKH, HaiMy, IOTOBOpPIB
PO BUKOHAHHA POOIT UM HAJAHHS MOCIYT).

3. Lleii Bux 3000B’s3aHb OOYMOBITIOE HASIBHICTh
y OopkHUKa O0OB’A3KY 31 CIUIaTH TPOIIOBUX KO-
mitiB. [Ipote 11e He 03Hauae, 10 1Ie Mae OyTH €u-
HUIl 000B’sI30K OOp)KHUKA, aJKe OUIBLIICTD JOTO-
BipHUX 3000B’s3aHb Iependavae CyKyIHICTh MpaB
Ta 000B’s13KiB y OopikHHKa. BomHouwac ct. 625 LK
CTOCYETBCSl BWIIQJIKy HEBHKOHAHHA OOPKHUKOM
came 000B’ 513Ky 31 CILJIaTH TPOLIOBUX KOILTIB, HE3a-
JIS)KHO BIJ TOTO, YW BUKOHAHI OOpPKHHKOM 1HTII
00O0B’SI3KH, YH Hi.

4. 11K BCTaHOBIIIOE TIEBHI TIPaBUJIa MO0 CIOCO-
Oy BHKOHAHHS TPOLIOBOTO 3000B’sI3aHHS, a caMe:
TPOIIIOBI 3000B’s13aHHS MAIOTh BUKOHYBATHUCS y Ba-
moTi VYkpaiHu (SKIO iHIIE He mependadeHo
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3ak0HOM — cT. 533 1{K), y roTiBKOBiii U1 6€3rOTIBKO-
Bilf ¢opMmi (3aJIeKHO BiF BHUAY 3000B’SI3aHHS Ta
BHMOT 3aKOHY), 3 BUKOPHUCTAHHSM IUIATIXHUX JTOKY-
MEHTIB TOIIIO.

5. JIns TpomoBHX 3000B’s13aHb Nepe0adacThes
MOXJIUBICTh X BUKOHAHHS SIK CAMHM OOPXHHKOM,
TaK 1 TPEThOI0 0CO00I0 a00 NIITXOM BHECCHHS CyMH
0opry B JCTO3UT HOTapiyca.

6. Ct. 532 BU3HAYEHO MICIIe BUKOHAHHS I'POIIIO-
BUX 3000B’s13aHb, SIKUM € MicCIle IPOKUBAHHS Kpe-
IIATOPA, a SIKIIO KPEeAUTOPOM € IOpHINIHa ocoba —
i MICIE3HAXOMKEHHS HAa MOMEHT BHHUKHEHHS
3000B’sI3aHHSL.

7. Jlutie st TpOIIOBUX 3000B’s3aHb BCTAHOB-
JIIOETHCSI MOXKJIMBICTD 301IBIIEHHS CyMH 3000B’s-
3aHHS B pa3i 30UIBIIEHHS] BCTAHOBJICHOTO 3aKOHOM
HEOIOJIATKOBYBAHOTO MiHIMyMY JIOXOJIIB TPOMAJISIH
(100 cyMu, IO BUIUIAYYETHCS 3a TPOIIOBHM
3000B’s13aHHAM (i3HYHIN 0c001 Ha BiIIIKOTYBaHHS
LIKOJIH, 3aBJaHOT KaJIILITBOM, 1HIITHM YIIKOKEHHIM
30pOB’ss a0 CMEepTIO, 3a JIOTOBOPOM JIOBIYHOTO
yTpUMaHHA (JODISAY) Ta B IHIIMX BUMAJKaxX, BCTa-
HOBJICHHUX JIOTOBOPOM a00 3akoHOM) — cT. 535 11K.

8. Jlume ans rpomoBux 3000B’43aHb nependa-
YaeThCs IJIaTa 32 KOPUCTYBAaHHS Ty>KUMU TPOIIOBHU-
mu komramu (cT. 536 1[K).

OTxe, Ha MACTaBl BUKJIAJAEHOTO MOKHA TIATH
BHUCHOBKY, 1110 HOpMH cT. 625 IIK 3acTocoByroTbes
JIO BCiX BHJIB IPOIIOBUX 3000B’sI3aHb, SKIIO IHIIIE
He Tepen0ayeHo 3aKOHOM.

CniBBinHomeHHs 3 % piYHMX 3 IUIATOIO 32 KO-
PUMCTYBaHHSI IPOLIOBUMH KoluTamu 3a cT. 536 K

Bignosigno g0 ct. 536 LIK Ykpainu 3a kopucty-
BaHHS YY)XUMHU TPOIIOBHMH KOIITaMH OOPKHHUK
3000B’s[3aHUH CILIAYYBaTH HPOLEHTH, SKIIO IHILE HE
BCTaHOBIICHO JIOTOBOPOM MiXK (DI3HYHUMH 0COOaMH,
PO3MIp SKUX BCTAHOBIIOETHCS TOTOBOPOM, 3aKOHOM
a00 1HILMM aKTOM LUBUILHOIO 3aKOHOJABCTBA.

3a3HadyeHa crarTs MicTuThes B miaBi 48 I[K
«BukoHaHHS 3000B’sI3aHHS, IO CBIMYUTH, 30Kpe-
Ma, PO Te, IO 151 HOPMa 3aCTOCOBYEThCS Y BUMAI-
KaxX, HEe MOB’S3aHUX 3 IMOPYIICHHSIM OOpPXKHUKOM
3000B’s13aHHs, TOOTO € OAHUM i3 CIIOCOOIB HaJIEK-
HOTO BUKOHAHHS 3000B’I3aHHSI.

K VYkpainm i B iHIIMX cTaTTAX Hependadae
MIPOIICHTH 32 KOPUCTYBAHHS I'POIIOBUMHE KOIIITAMH.
Tak, BigmoBimHo mo cT. 1048 IIK mo3ukogaBers
Ma€ IpaBo Ha oJep KaHHS BiJl MO3MYAIBHUKA MIPO-
LIEHTIB BiJl CyMH MO3MKH, SKIIO 1HIIE HE BCTAHOB-
JIEHO JIOTOBOPOM a00 3aKOHOM, PO3MIp 1 TOPSI0K
SAKUX BCTAHOBJIIOKOTHCA JOTOBOPOM, a AKIIO BIiH HE
BCTaHOBJICHUH JIOTOBOPOM — iX pPO3Mip BU3HAUAETH-
csi Ha piBHI 00mikoBoi craBku HarioHaasHOTO
O0aHky Ykpainu. Y. 2 ct. 1048 Takox BCTaHOBIEHI

BHITIAJIKH, KOJIA JIOTOBIp TMO3HKH BBAXXAETHCS 0O€3-
MMPOLUCHTHUM.

TakoX MPOIICHTH 32 KOPUCTYBAaHHS TPOIIOBUMHU
komramu nependauvarorecs LIK mis morosopy 6aH-
KIBCBKOTO paxyHKy. Tak, BiamoBigHo 10 ct. 1070 3a
KOpUCTYBaHHs T'POIIOBUMHU KOIITAMU, IO 3HAXO-
JIATHCS Ha paXyHKY KJTI€EHTA, OaHK CIIJIadye€ MPOIICH-
TH, CyMa SIKMX 3apaxOBYETHCSA Ha PaxXyHOK, SKIIO
IHIIIE HE BCTAHOBIIEHO JOTOBOPOM OaHKiBCHKOTO
paxyHKy a00 3aKOHOM. Y 3a3Ha4eHUX BUIIE CTATTAX
MIPOIICHTH 32 KOPUCTYBAaHHs I'POIMIOBUMH KOIITAMH
HE TOB’SI3YIOTHCS 3 BiJIMOBINANBHICTIO 32 HEBHUKO-
HaHHS YU HEHaJIS)KHE BUKOHAHHS 3000B’sI3aHHSI.

OnHak 3aKOHOIABCTBO TAKOX MICTUTEH IIEBHI BU-
HATKH 3 IILOTO MpaBwia. Tak, BIMOBITHO 10 CT. 692
11K y pa3i npocTpoueHHs OIJIaTH TOBAPY MPOAABEIb
Mae IpaBo BUMAraTy OIUIATH TOBApy Ta CIUIATH IIPO-
LICHTIB 332 KOPUCTYBAHHSI Uy>KHMH IPOLIOBUMH KOIII-
tamu. CT. 1214 «BinmkoayBaHHs TOXOIIB Bia 0e3-
miicTaBHO HaOyTOro MaiiHa 1 BHUTpar Ha HOro
YTpPUMaHHs» Tepen0aYacThCs, Mo B pasi Oe3min-
CTaBHOTO OJICP)KAHHS UM 30€peKEHHsI rpoIei Ha-
PaxoBYIOTBCSl TIPOIICHTH 3a KOPHCTYBAaHHS HHUMH
B IOPAAKY, BCTaHOBIeHOMY cT. 536 LIK. Sk BugHO
31 3MICTy HaBeJIGHUX CTared, 3aKOHOJAaBCTBO
MICTUTh BIACHJIOUHY HOpMY came [0 cT. 536 LK,
a He Jo CcT. 625 3 MEeTOI BH3HAYCHHS PO3MIpY
Takoi riaru. OTxe, 3aKOHOAABCTBO HAAae Mpio-
PUTET y 3aCTOCYBaHHI B IIEpEpPaxOBaHHUX BHIIAJl-
Kax caMe IUJIaTh 3a KOPUCTYBaHHS TPOLIOBUMH
KOIIITaMH, nependadenoi ct. 536 LK, npote me He
BUKJIIOYA€ MOXUJIMBOCTI OIHOYACHOTO 3aCTOCYBaH-
Hs 1 HOpM cT. 625 11K y pasi npocTpodeHHs: 6opx-
HHUKOM T'POIIOBHUX 3000B’3aHb.

OTXe, Ha MMiJCTaBl BUKJIAJIEHOTO MOKHA 3pO0H-
TU TaKi BUCHOBKH:

1. [IpotieHTH 32 KOPHCTYBaHHS TPOIIOBHUMH
KOIITaMH CIUIa4yIOThCS OOP)KHUKOM Y TPOIIOBOMY
3000B’s3aHHI1 3a 3arajJbHUM ITPABHIIOM, HE TIOB’s3Y-
10Thcs 3 ()aKTOM HEBHKOHAHHS ab0 HEHAJICKHOTO
BUKOHAHHS 30008’ 13aHHA 1 ABJISIOTH COOOK0 OMH 13
cnoco0iB HaJIe)KHOTO BUKOHAHHSI 30008’ 13aHHSI.

2. IIpotieHTH 32 KOPUCTYBaHHS TPOIIOBHMH
KOILITaMH MOXKYTh CIUIa4yBaTUCS! OOP)KHUKOM Y pasi
HETIPaBOMIiPHOTO KOPHUCTYBAaHHS UYKHMH TPOIIOBH-
MH KOIITaMH 200 B pa3i IpPOCTPOUEHHS OIUIaTH TO-
Bapy 3a JIOTOBOPOM KYTIBIIi-TIPOJAXKY.

3. Tpu npoLEHTH PIYHUX € PI3HOBUIOM LIUBLIb-
HO-TIPaBOBO1 BI/IMOBITaTLHOCTI 32 HEBUKOHAHHS Y1
HCHAJIC’)KHEC BHUKOHAHHSA TI'POLIOBUX 3060B’ﬂ33Hb,
a TOMy HEe MOX€ 3aCTOCOBYBATHUCS SIK CITOCIO HAJIEK-
HOTO BHKOHAHHsI TPOIIOBOTO 3000B’s3aHHI, aKe
JUTSL IIBOTO € crieniajgbHa HopMa — cT. 536 LK, sikoro
BCTAHOBIIOIOTHCS MTPOIIEHTH 32 KOPUCTYBAHHS TPO-
MIOBIMH KOIITaMH.
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Yu € 3 % piuHux Mipoio HUBLILHO-IPABOBOI
BignmoBigaabHOCTI?

[{uBinbHO-TIpaBOBa BiAMOBIAAIBHICTH € OJHUM
13 3ac001B BIUTMBY Ha YYaCHUKIB IIUBUILHUX MTPABO-
BiJTHOCHH, SIKUI BU3HAYAETHCS MEKAMH JTO3BOJICHOT
Ta HeoOxigHoi moBeminku [3, c¢. 360]. L{uBinb-
HO-TIPaBOBa BIJIMOBIATBHICTh BIiJPI3HAETHCA BiJ
IHIIMX BUJIB FOPUAWYHOI BiJNOBINATBHOCTI THM,
IO BOHA TOJISTae B MOKJIAJCHHI HA 0CO0y MOpyII-
HUKA HEBUT1IHUX MAHHOBHUX HACIIIKIB JOLATKOBO-
ro xapakTepy. OTxe, U TOTO, 00 BU3HAYUTHU, YU
€ 3 % piYHUX MIpOIO IUBLIEHO-IIPABOBOI BiAIOBI-
JaNbHOCTI, MOTPiOHO 3’sCyBaTH, YM INPUTaMaHHI
IbOMY OOOB’SI3Ky BCi O3HAKH IMBUILHO-IIPABOBOI
BIJIIOB1JAJILHOCTI.

Tax, 111 HacTaHHS IUBUTLHO-TTPABOBOT BiIMOBI-
JIATBHOCTI Mae OyTH HasBHUH CKJIAJ]] IUBUILHOTO
MPaBOIOPYIICHHS, 10 SIKOTO BKIIIOYAIOTHCS TaKi
CIIEMEHTH, SIK IPOTHUIIPABHA IOBEIIHKA, IIKOJA,
MPUYHUHHUK 3B’SI30K MIX MPOTUIIPABHOIO ITOBEIiH-
KOO Ta IIKOJIO0, 8 TAKOXK BHHA.

Sk ye 3a3HavdagoCs BHIIE, [UBITHHE 3aKOHO-
JaBCTBO MOB’sA3ye cmary 3 % piyHUX i3 (akTom
MPOCTPOYCHHS OOPKHUKOM BUKOHAHHS 3000B’s-
3aHHs. [IpocTpoueHHsT OOPIKHUKOM BHKOHAHHSI
3000B’s13aHHSA € MMOPYIICHHSM BHKOHAHHS 3000B’sI-
3aHHA BiAMOBiAHO A0 cT. 612 LK — sxmo 60pKHUK
HE TIPUCTYIIHB JI0 BUKOHAHHS 3000B’A3aHHs a00 HE
BHKOHAB 3000B’s13aHHS y CTPOK, BCTAHOBICHUI J0-
TOBOPOM 200 3aKOHOM.

V 4. 2 ct. 612 BU3HAYEHO TaKl IMiACTaBU BiAIoO-
BiIaJIbHOCTI OOpKHHKA 32 MIPOCTPOUYCHHS 30008’ sI-
3aHHs: OOPXKHUK BIJMOBiJNA€ 3a 3aBAaHi MPOCTPO-
YEeHHAM 30UTKH 1 32 HEMOKIIMBICTH BUKOHAHHS, 1[0
HacTaJa Mmicis OpoCcTpodeHHs. Y cT. 614 Takox 3a-
3HAYCHO, M0 0c00a, sSKa MopyIIiIa 30008’ I3aHHS
(B HaNIOMY BHIIQJIKY Ii€ OOpPKHHUK, SIKUH MPOCTPO-
YUB BHKOHAHHS TPOIIOBOTO 3000B’s3aHHA), HECe
BIJIMOBIAANIbHICTh 32 HAsABHOCTI ii BUHM (yMHCIY
a00 HeoOEepeKHOCTI), SKIO IHIIE HE BCTAHOBJICHO
JOTOBOPOM a60 3akoHOM. OTke, IK BUAHO 31 3MICTY
HaBeIeHUX HOpM, 3 % pIYHUX € MIpOI0 IMBiIb-
HO-TIPaBOBOi Bi/IMOBIIAJILHOCTI, sSIKa HACTAa€ B pasi
MPOCTPOUYCHHS OOPKHUKOM BHKOHAHHS TPOIIOBOTO
3000B’I3aHHA.

CuiBBinHomenHs 3 % piYHUX 3 HEYCTOHKOIO

Heycrolika € omHuM 3 BUIiB 3a0e3MeUeHHS BU-
KOHaHHA 3000B’s13aHHsA. BigmosigHo 1o cT. 549 1K
HeycToHKo (mTpadoM, TEHEK) € TPoIIoBa CyMa
a6o iHme MaifHO, AKi OOP)KHUK MOBHUHEH IepeaaTu
KpEIUTOPOBI B pasi TOPYUICHHS OOpKHHKOM
3000B’s13aHH:. [leHero € HeycTolika, 110 00YnCITIo-
€ThCA Y BIJICOTKaX BiJl CyMH HECBOEYACHO BHKOHA-
HOTO TPOIIOBOTO 3000B’S3aHHS 32 KOXKEH JEHb

npoctpoueHHs1 BukoHaHHsA. CT. 550 BU3HAYArOTHCS
MiJICTABY BUHUKHEHHS MIPpaBa Ha HEYCTOWKY, BiJIIO-
BiJTHO JIO SIKOT MPaBO Ha HEYCTOWKY BHHUKAE HE3a-
JIeKHO BiJ] HAsIBHOCTI B KpeJUTOpa 30UTKIB, 3aBAa-
HUX HEBUKOHAHHAM a00 HEHAJIECKHUM BUKOHAHHIM
3000B’s3anHsa. Bignoeigno mo 4.3 cr. 550 LK
VYKpaiHu KpeauTop HE Mae IpaBa Ha HEYCTOMKY
B pasi, K0 OOPXKHUK HE BIATIOBIJA€ 3a MOPYIIEH-
Hi 3000B’s3aHHs 3rigHo 13 cT. 617 LK. Otxke,
B I[bOMY Pa3i MH MaeMO YCiuCHHU CKJIaJ IUBLIIBHO-
TO MPaBOTOPYIICHHS, SKUH CKIIQJAI0Th TUTBKU TIPO-
TUTpaBHA TIOBeJiHKa OopXHMKAa Ta BuHA. llpu
boMy 1K He BU3HaYae 3araibHUi po3Mip HEYCTOM-
KH{, HaJIal0uYl CTOPOHAM 3000B’S13aHHS MOXKIIUBICTb
CaMOCTIHHOTO BH3HAYECHHS 11 PO3MIPY JOTOBOPOM.
Kpim Toro, ct. 551 nependavae MOKINUBICTh BU3HA-
YeHHsI PO3MIPY HEYCTOMKH aKTaMH IMBUILHOTO 3a-
KOHOJABCTBA. TakuM IPUKIAZAOM € HOPMH CT. 1-2
3V «IlIpo BiIMoBiIaJdbHICTh 32 HECBOEYACHE BHKO-
HaHHS TPOLIOBUX 3000B’A3aHb», BIAMOBIAHO 0
SKHUX TUIATHUKU TPOIIOBUX KOIITIB CIUIAYYIOTh Ha
KOPHUCTh OZIEP’KYBauiB IMX KOIUTIB 32 MPOCTPOUKY
TUTATEXY TICHIO B PO3MIpI, 10 BCTAHOBIIIOETHCS 32
3TO/I00 CTOPiH, OOYHMCIIOETHCS Bifl CyMU MPOCTPO-
YEHOTO TUIATE)Xy Ta HE MOXKE IMEPEBHUIIYBaTH MO-
JBilfHOI 00nikoBOi cTaBkM HarioHanmpHOro OaHKY
VYkpaiHu, 1o Jisiia B mepioj, 3a SKHH CTUIaqy€eThCs
nens. Ilpu npoMy OoOMEXeHHS IEHI B TPOLIOBUX
3000B’s13aHHAX MOOBIHHO OOJIKOBOI CTaBKOIO
HanionaneHoro 6aHky YkpaiHu, 10 Jisja B Ie-
piom, 3a SIKHI CIUTAYYETHCA TIeHS, TOIHPIOETHCS Ha
MPABOBIAHOCHUHHU, CY0’€KTaMH SKUX € JIMIIE Iij-
MPUEMCTBA, YCTAHOBH Ta OpTraHi3allii He3aleXHO
BiJ (hopM BIACHOCTI 1 TOCTIONAPIOBAHHS Ta (i3UUHI
0co0M — Ccy0’€KTH MiANPUEMHHIIBKOI JisUTBHOCTI
(mignpuemni) [4].

BigminnocTi mixk 3 % piuHux i HeycToliKOI0:

1) pi3HHH CKJIaJ] MUBLILHOTO TPABOMOPYIIICHHS:
qutst 3 % pIYHUX — [1e IOBHUM CKJIAJ, a AT HEYCTOM-
KW — YCIYCHUH CKITQJT;

2) pi3Huii IpeaMeT: MPEIMETOM HEYyCTOHKH MOXe
OyTH rpolIoBa CyMa, PyXoMe i HepyXoMe MaiiHo,
a npeaMeToM 3 % PiYHUX — JIMIIE TPOLIOBI KOIITH;

3) pi3Ha TipaBoBa MpPUPOJA: HEYCTOWKA € BHJIOM
3a0e3neueHHs] BUKOHAHHA 3000B’s13aHHS 1 hopMoro
IIUBITLHO-TIPABOBOI  BIJINOBIAAIBHOCTI  BOJHOYAC,
3% piudnx € gume (GOpMOI0 LUBIIBHO-TIPABOBOL
BIZIITOBIJAIBHOCTI;

4) pi3Hi NiACTaBU BUHUKHEHHS: ISl HEYCTOMKH —
IIe JIOTOBIp JUIA JIOTOBIPHOT HEYCTOMKH 1 3aKOH VIS
3aKOHHOI, TpH  [bOMYy CIii  BpPaxOBYBaTH
HOpMY CT. 548, ska BH3Ha4a€, IO BHUKOHAHHSI
3000B’s13aHHS (OCHOBHOT'O 3000B’s13aHHs) 3a0e3meuy-
€TBCSA, SKIIO IIe BCTAHOBICHO JIOTOBOPOM a0o
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3akoHOM. OTXe, SIKIIO TOTOBOPOM PO3Mip HEYCTOUKH
HE BHU3HAUCHUH, a B 3aKOHI BIJICYTHE 3aCTEPEKCHHS
PO MOXKITUBICTH 1i CILIaTH, TpaBa Ha HEYCTOMKY He
BUHUKAE 1 BOHa He MOXe OyTu ciutadeHa. Ha BigMiHy
BiZl 3 % pIYHUX, SKI CIUIAYYIOTHCS HE3aJCKHO BiJ
JIOMOBIIEHOCTI CTOPiH, aJ’Ke BOHU MOXXYTb BPETYJIIO-
BaTy JIOTOBOPOM JIMIIIE THIIHA PO3Mip MPOIICHTIB,
a He BiZIMOBHUTHCH Bijl Hel B3araii. ToMy 11i BiICOTKH
I IJISITAFOTh CIUIATI B CHUTY MPSIMOT BKA3IBKH 3aKOHY.

Brnache, 10 Takoro % BUCHOBKY JIHIIOB 1 Buiuii
TOCTIOIapChKUN Cyn YKpaiHu, skuil y 1. 1.15 cBoel
MOCTAHOBHU 3a3HAUUB, 1[0 «IIPABOBA MPHPOAA IMEH,
3raJlaHuX HapaxyBaHb Ta MPOIEHTIB PIYHHUX € Pi3-
HOIO 1, BIATIOBITHO, MO-Pi3HOMY 3A1MCHIOETHCS Ha-
paxyBaHHS IUX CyM Ta OOYHCICHHS TO30BHOI IaB-
HOCTI IO/I0 iX CTATHEHHA 3 OOpKHUKa» [5].

Jlemo mo-iHImoMy po3yMi€ MpaBOBY NPHPOILY
3 % piunnx Anensuiinuii cyq M. Kuesa, B y3araib-
HEHHSIX CYIOBOi IPAKTUKU SKOTO 3a3HAYCHO TaKe:
«SIKIIO po3MISgaTH 3aCTOCYBAHHS CAHKIIHM, BCTa-
HOBiIeHHX 4. 2 cT. 625 IIK Vkpainu sk qogarkoBuit
3acib 3aXUCTy MpaB KPEIUTOpa BiJ] 3HEI[IHEHHS TPO-
MIOBHUX KOIITIB OJHOYACHO 3 BIIIIKOMYBaHHSM iH-
¢nAIifHEX BTpaT, 10 3aCTOCOBYETHCS JI0 BCiX 0e3

BUHSATKIB MPABOBITHOCHH, SKi MalOTh O3HAKH TPO-
IOBOTO 3000B’s3aHHS (OOPKHMK MAa€ CIUIATUTH
TPOIIIOBI KOIITH KPEAUTOPY (CTATYBady), TO IIJTKOM
JIOT1YHO 3aCTOCYBAaHHS LIUX CAHKIIM A0 MpaBOBif-
HOCHH, SIKI € HACJIJIKOM YXBAJICHHS PIIIEHHS PO
CTATHEHHS KOIITIiB 3 OfHi€T (i3udHoi 0co0u Ha Ko-
pUCTh 1HIIOT (IIPH BUPIMIEHHI CIOPIB MPO IMOILT
MaiiHa 31 CTATHEHHSM KOMIICHCAIlil, CHOpPiB Mpo
BIJIIIIKOJTyBaHHS IIKOAH) MPH yXWJICHHI OOpKHUKA
BiJl BAKOHAHHA CY/IOBOTO pillIeHHs» [6].

OTke, ciij BiI3HAYUTH, 110 CT. 625 BCTAHOBIIIOE
0COONMMBUIT BUJ] CAaHKIIN 32 IPOCTPOUCHHS OOPKHU-
KOM T'POIIIOBOTO 3000B’s3aHHS, SIKi SIBJISIFOTH COOOI0
Mipy HMBLUIBHO-TIPABOBOI BiANOBIAaIBHOCTI, IO 3a-
CTOCOBYETHCS JIO BCIX TPOIIOBHUX 3000B’I3aHb Y PO3-
Mipi 3 % piuHHMX BiJ HPOCTPOUCHOI CyMH, SIKILO
IHIIMHI pO3MIp MPOICHTIB HE BCTAHOBIICHHUH JIOTOBO-
pom abo 3axoHoM. [Tpu ribomy HOopMu cT. 536 LK, siki
BCTAHOBIIIOIOTH IDIATy 32 KOPHCTYBAaHHS UyXKHMH
TPOIIOBUMH KOIITAMH, HE € (POPMOIO IIUBIIBEHO-IIPa-
BOBOI BIJIMOBIJIAJILHOCTI, & € PI3HOBUIOM CIOCOOY
BUKOHAHHS TPOIIOBHUX 3000B’s13aHb. 3 % piuHMX HE
€ PI3HOBHIOM HEYCTOWKH, aJKe MAaIOTh 1HIII TiIcTa-
BU JUIS iX HapaxyBaHHS, HA BIIMiHY Bil HEYCTOMKHU.
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THE LEGAL NATURE OF 3 % PER ANNUM UNDER ARTICLE 625
OF THE CIVIL CODE OF UKRAINE

This article examines the legal nature of the norms of Article 625 of the Civil Code, which sets the
payment of 3 % per annum to be paid by the debtor in case of delay in execution of a monetary obligation.
The analysis targets the Ukrainian civil legislative acts and judicial practice of application of Article 625.
The article defines the types of obligations in respect of which Article 625 of the Civil Code can be applied,
as well as establishes the relationship of the 3 % annual fee for the use of cash with the use of penalties and
measures of civil liability.

The article provides the research on the legal nature of the Civil Code of Ukraine Art. 625 determining
the annual 3 % payment paid by the debtor in case of monetary duty untimely payment. The paper examines
Ukrainian civil legislation acts as well as court practice applying Art. 625 of the Civil Code of Ukraine.

1t is determined that Art. 625 of the Civil Code of Ukraine norm is one of the most controversial in the
civil legal scholarship as well as court practice. Para. 2 of the abovementioned article states that the debtor
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who made untimely payment of the monetary duty on creditor s claim is obliged to pay the amount of debt
considering also the adopted inflation index for the whole time of the undue payment, and also annual three
percent applied to the amount due if other percentage amount is not provided by the law or by the contract.

Legal practice lacks a sole interpretation of the abovementioned norm, which leads to different
applications of the Civil Code of Ukraine Art. 625. In some cases courts refer to annual 3 % (Art. 625) as
to the type of surcharge. In other cases it is referred to as an additional sanctions type applied to undue
payments. Such sanction should be applied simultaneously, regardless of the debtor s liability and his/her
surcharge payment for undue payment claims. Therefore the court practice lacks a unified interpretation of
certain contract types, while the courts cannot determine which contract type this sanction type should be
applied to, whether it be the contracts lacking percentage determination or to the contracts lacking
determined surcharge norms, or to all contract types applicable to monetary duties without any exceptions.

The article determines the types of duties subject to Art. 625 of the Civil Code of Ukraine application. It
sets the relation of annual 3 % with monetary costs usage payment, surcharge and the means of civil liability.
1t is determined that annual 3 % is a mean of civil liability applicable in case of monetary undue payment
by the debtor.

Keywords: monetary obligation, penalty, responsibility, percent.
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SOCIO-LEGAL FUNCTIONS OF COMMERCIAL CONTRACTS

The paper contrasts socio-legal research of commercial contractual relationships to conventional legal
analysis of contracts. It reviews the works of scholars in various disciplines including law, economics, and
management, and suggests that the most fruitful way to understand the actual role of contracts in business
is to analyze their socio-legal functions, such as trust-building, communication channelling or symbolic
ritual, within a wider socio-political context of this society.

Keywords: commercial contracts, socio-legal research, law and society approach.

Classic contract law in the Romano-Germanic,
common law, and post-socialist traditions alike has
treated contracts permissively. In traditional
common law textbooks, contract is defined as an
exchange of promises for which, if breached, the
law will provide a remedy [1, p. 1022-1033]. In
Ukraine, in transition from a socialist to a post-
socialist law tradition and in common with the
Civil Law tradition, contract is defined as “an
agreement of two or more parties aimed at
establishment, change or termination of civil law
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rights and obligations” [2]. Although there is quite
a difference between these definitions, they both
are based on similar general assumptions that a
transaction under a contract is discrete; the
identities of the parties are irrelevant; agreements
and performance are clear and complete; issues of
opportunism and of trust do not arise; the personal
involvement of the parties is minimized; no
significant histories nor likely future relations
exist; and that if any problems occur, they can be
remedied by the application of the law [3; 4].



