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BACTOCYBAHHA PECTUTYUII BPUMCBLKOMY TMPABI

|[HCTUTYT pecTuTyui’ 6epe CBIM MOYaTOK Yy CUBIN AaBHWHI PUMCbLKOro npaBsa
BiH 1 CcbOrogHi 3anuwaeTbCcsad TPagUUINHUM [THCTUTYTOM UMBINLHOIO nMpaBa, LWo
NPOAOBXYE pPO3BMBATUCA Ta BAOCKOHanwBaTtucda. Y 3B'A3KY' 3 UMM 3BEpPHEHHS
LMBINICTIB PIZHMUX YaciB A0 NMUTaHb AOCAIAXEHHSA IHCTUTYTY PeCTUTYUIT B PUMCbKOMY!'
npasi N AOCI 3a/INLLIAETLCA aKTyaslbHUM.

Pectutyuis B pumcbkomy npasi (restitutio In Integrum) - 3a BU3HAYEHHAM
M. BapTowicKa. - Ue «MOHOBJIEHHA B MOMEPEeAHE MOMOXEHHA, HaA3BMYaWHUN 3acib
[auxITInT exstraordinarium], 3a [OOMNOMOroOK AKOro TnMPeTtop 3 MPUYUYMH, SKi
3aC/yroBYOTh Ha 0co6muBY yBary' [lusta causa restiiutionis], ycysae geski LKiaSNRI
HacniAKM UMBINBLHOITO MnpaBa TakK, K HIOUTO BOHWM B3arajsl He HacTaBanuM». Taka
PECTUTYLIA BUHWKAE SK aAMIHICTPAaTUBHUW IHCTUTYT Ta HabyBae MaTepiasibHO- |
npolecyasbHO-NPaBOBUX O3HAK LUNAXOM BIAMOBW BIl MOX/MBOCTI NMpeTopa AIATN Ha
BlaCHWUWN pPO3CYy[, a TakK0oX BU3HA4YeHHA B MPETOPCbKOMY eAMKTI Kay3um Ta IHLWKNX
nepeay MOB PecTUTYUIT, AKUMU NPETop, CTOPOHUN 1 cyana cTaloTb 0OMEXEHI.

Y Ourectax PecTUTYLIss ONUCYETbCA TaK. ««[1OBEepPHW B MOMepeaHin CcTaH», -
roBopuUThL npetop. BBaXkaeTbcd, WO B nMnonepeaHin cTaH nMOBepTae TOW, XTO
BIAHOB/IKOE MonepefiHE MONOXXeHHA. Lle BIAOyBaeTbCA B TOMY BMNaAKy, AKLLO XTOCb

3HMWYe Te, WO 6yno 3pobneHo, abo BIAHOBAKE Te, WO OYNO 3HULLEHO»
(D. 43.8.2.43.).

Konn > BWHWKNA pecTutyuls B pumcbkomy npaBi0 Pectuty'uia - Ue
eKCTpaopAMHapPHUM THCTUTYT MPETOPCbLKOro npaBa, a OTXXe, BIH HE MIT BUHUKHYTU
paHille BCTaHOBJIEHHA MocaguM MiCbKOro npetopa (praetor urbanus) (367 p. 4o He.)
abo npetopa neperpumiB {praetor peregrinus) (242 p po He.) OcTaHHA AaTa TaKOX
BM3HAYaETbCA AOCUTb MPOCTO, 3Baxawunm Ha Te, WO TUTyn 10 4. 1 MNOCTIMHOTIO
eankTy HOniaHa 3a peKoHCTpyKuieto A. @ Pypopda i O. JleHens Ha3uBaeTbca de In
Integrum restituiionibus, a 3BiACK efleMeHTapHe MOHATTA pecTuTyuil, ske B VI CT.
6yno B3410 3a OCHOBY topuctamu HOCTMHIana, cPOpMY Basioca He Mi3Hille cepeanHu
Il CT., OCKiNbKM KiHUEBa pepakuisa nocTinHoro eamkty f{edictum perpetuum) 6yna
cTBopeHa B 130 p. 3agopy YeHHAM IMmnepaTopa AapiaHa.

Un MOXHa cKa3aTu, WO B LUEeW Yyac IcHyBaB Xo4ya 6 OAWH 3 [eKiSIbKOX
PISHOBUAIB pecTUTyuli? BianoBigb Ha Ue 3anMTaHHA MOXHa HagaTu MO3UTUBHY:
BcepeaAnHi Il cT. oo H.e. yXe icHyBana restitutio In integtum propter absentiam,
TOOTO PecTUTyU I Yepe3 BIACYTHICTb i3 MOBaXXHOT NPUUMHWN. Te, LIO Le HauaaBHILIA
pectutyuia, gosoantb M. lllnanbTeHWTaNH. NOCUIAOUYNCh HAa TEKCT TepeHuisd. AKUn
nomep y 595 p Big 3acHyBaHHA Pumy, To6TO0 158 poky A0 H e., acame: «quod te
absente hiefilms egit. restitui te In integrum aequom est et bonum, et i1d impetrabis»
(Phormio IL 4 v. 10-12). Lle Hauneplwa 36epexeHa 3rafka npo PecTuTyuit y
PUMCbKOMY npasl.
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[TOHATTA pPecTUTyUIll TICHO nNoOB'A3aHO 3 I4e€0 CNpaBeA/IMBOCTI, fAKa €
YOCOO/IEHHAM MPeTopCcbKOro npasa B UINOMY. PeCcTUTYUIED B YUCTOMY BUInaal
6yayTb TiNbKW Ti BUNAAKW MOBEPHEHHA B MNOMepeAHIn cTaH, AKI € BUPILWIEHHAM
KONI3IT MDK cnpaBednmMBICTIO Ta BMMOramMmm nMo3NUTMBHOIO MpaBa 3a AOMOMOIO TUX
UM IHLWINX CNOCOBIB 3aXUCTY IHTepPeciB KpeanuTopa | 60pXHUKa.

Y puMCbKOMY npaBl Ul cnocobu nopingnuca Ha OpAWHApPHI  Ta
eKCTpaopaMHapHi: BiHAMKaLIA, KOHANMKLUIT AK pi3HOBUAWM actio Hanexatb 40 MepLinx,
a ekcuenuii Ta pPecTUTyuis —Aa0 OCTaHHIX. TaK BMHWUKAE HEOOXIAHICTb PO3PIZHATH
BIAHOLLEHHA PecTUTyuli Ta OpAMHAPHUX CNOCOOIB 3aXUCTy7 a TaKOX BIAHOLLIEHHSA
PECTUTYLIT Ta eKcLenuin.

OCKINbKM PecTuTyuia € NnpeTopcbKMM nNpaBoM, a BIHAMKAUIA € CKN1agoBOH
YaCTUHOK IUS civile, To pecTuTyulid B PUMCbKOMY nMpaBi He morna 36iratucs 3
BiHOMKauieo. LWloao KOHAWMULIMHOITO TMO30BY, TO CMepa WOro 3acTOCYBaHHH
«BU3HaA4YaeTbCA B camiM Koro Hasei: condictio - Ue 0COOGUCTUMA MO30B MPO
nepeHeceHHs BnacHocTi - dare» (4. B. JoXaeB.).

[MTpobnema Yy3roAXXeHHS PecTUTYUIT AK NPEeTOPCbKOro 3axmcTty 3 IHLWUMU
IHCTpyMeHTaMun 3axucTty B CtapogaBHbOMYy PuUMI BupillyBanacsa Tpboma cnocobamu:.
a) cyocmaiapHe 3acTOCyBaHHS PEeCcTUTYLIT XX 3aranbHe TnpaBuno, 6) efleKTUBHA
KOHKYpPeHU IS pPecTUTyull Ta B) 3aCTOCYBaHHA PecTUTyUIl X BUHATOK I3 npaBuna
cyocupaiapHocTi. CybcuaiapHe 3acTOCyBaHHSA 0O3Hayae, WO pecTuTyuis oyae matu
MicUue TINbKW TroAl, KONM Hemae opauHapHokw cnocoby 3axucty (D.4.4.16),
eNleKTUBHa, TOOTO na BUOIP, KOHKYPeHUId - ToAal, KONWM 3alikaB/ieHa ocoba MoOXe
obpaTu IHWKK cnocib 3axUcTy KpiM pecTuTyulii - woao actio ta exeptio metus,
BUHATOK i3 npasuna cyocuaiapHocTi - woao actio doli.

Takum ymHom, 6epyunm [0 yBarm B neplly 4vepry TBepaXXeHHs [AurecT. «60
AKLWO BIH 3aXULEHWN 3araibHUMK 3acob6amy AOMNOMOrK I 3BU4aHMM MpPaBOM, TO He
BapTO HagaBaTu MOMY Haa3BmyamHol gonomorm» (pectutyuii - B. C.) (D.4.4.J6pr.\
PECTUTYLIA CTOCOBHO BIHAMKALIT Ta KOHAMKUIT 3aCTOCOBYBasiacad B pUMCbKOMY/ npasi
cybcuaiapHo.

Pectutyuis  3actocoByBanacb Yy  PUMCbKOMY7 3rigHO 3  BWCHOBKOM
[. K. bypxapal, 3a HassBHOCTI TakKuUX YMOB:

«1 Jloka3oBe nopylueHHs 3akoHy (laesio, BTpaTa);

2. Cam no cobi npuaoaTHWUWN 00 PecTUTyUii, AK | KaTeropuyHo 13 Hei He
BUK/OYEHU BUNAJOK;

3. HaaBHICTbL neranbHO abo 3BMYAEBO-NPaAaBOBO BU3HAHOIT  AKOI-Heby/b
cnpaBeAnMBOl NiagcTaBu ANA NPUNUHEHHA MOPYLUEHHS 3aKOHY. TakKux cnpaBeannBuX
NiacTaB € WICTb: a)-ManoniTTa 3 AeAKUMU aHaNOrYHUMWU MOLUNPEHHAMWU, B) NPUMYC;
c) obmaH; d) nomunka; e) capitis dcminutio (3MiHa npPaBoOBOro cTaTycy o0C0O0OWU);
f) nigctaBa, Xa JAy)Xe 4acTo NO3HA4YaeTbCA XX BIACYTHICTb, Nio AKOK OfHaK
PO3YMIETLCA, BNacHe, b6ylib->xa BMbaunmMBa 30BHILWIHA MNepenoHa A9 KOPUCTYBaHHSA
ab0 34iMCHEHHA npaB». AHanoriyHo y A. Xaumse: justa causa (3aKOHHa YMOBa,
nigcrasa), laesio (BTpata, MOPYLWEHHS X HACMIAOK MEeBHUX [AIA) Ta npugaTHe [0
PEeCcTUTYUIT BIAHOLLEHHS.
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Takum 4YMHOM, pPecTUTyuis B KAaCMYHOMY PUMCbKOMY npaBl 03Ha4dana
MOBEPHEHHSA B nonepeaHin ctaH, 9KMN ICHYBaB [0 YK/AafeHHA NpaBovYnHYy Ta He byna
NO30BOM, He3Ba)kaluu Ha Te, WO B Aurectax 1a CeHTeHUIAX BXWBAETbLCA TEPMIH
actio (noro BXWBaHHA € IHTepPnonsAuied) 1 3acTocoByBasnaca TOAl, KON BOHa
HIBENKOBasa CynepeyHIiCTb MDK cnpaBedNMBICTIO Ta NMPaBOM LUNAXOM YCTaHOBJ/IEHHA
TOYHO BM3HAYEeHUX NepeaymMoB AN4 Ti cy6CUAIapPH O T 3aCTOCYBaHHA AK HOPMasbHOTO
BUMaaKy TakuxX YMOB 3acTOCyYBaHHSA pecTtuTyuii 6yno tpu: laesio, lusta restiiutionis
causa Ta BMnagokK, nNpuaaTHUN A0 PecTUTYyLUIT.
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