OCOBNIMBOCTI MPABOBOI CUCTEMU YKPAIHU
| TX BMNJMB HA BTIIEHHA €EBPOMENCBLKWX MPABOBUX
CTAHAOAPTIB ¥ HALUIOHA/IbHY SAKOHOAABYY
N MPABO3ACTOCOBHY MPAKTUKY

Mwnkona Ko3stobpa (YKpaiHa)

MNAeMeHTaLifs eBpONencbKMX NpaBOBUX CTAHAAPTIB Y MeXaHi3M MpaBOBOro perynto-
BaHHSA 3HA4YHO, AKLWLO0 He BUpilanbHOK MIipOoK 3aneXuTb Bif CTaHy HauioHanbHOT
NPaBOBOT CUCTEMMU N 06PAHUX HEK LMBINI3aLinHO-LiHHICHUX OPIEHTUPIB.

Ha Xanb, JOBOAUTLCA KOHCTATyBaTW, WO NPOTATrOM 22 pOKiB CBOET He3aneXHoCTi
YKpaiHa y CBOEMY UMBiNi3aliiHOMy BMOGOpPi 0CTaTOYHO TaK i He BU3Ha4YMnacs, He3Baxaruu
Ha 3afek/apoBaHiCTb He3MiHHOCTI 1i eBpoiHTerpayiliHoro kKypcy B 3aKoHi YkpaiHu «[Mpo
3acagu BHYTPIWHbLOT i 30BHIWHLOT NoniTuku» Big 01.07.2010 p. i Ha HegaBHO 3asBy pes3u-
fJeHTa YKpaiHn B.® .AHyKoBMYa, Wo «€EC — uUuMBiNi3aLinHO-iCTOPUYHMIA BNOIp YKpaiHU»1
Binbwe TOro, iHKONAN CKNajaeTbCA BPaXeHHSA, L0 HaBiTb Y BULMX ewenoHaxX yKpaiHCbKOT
Bnafu €4HOCTI NOrNAgiB Ha Uue NUTaHHA Hemae. Came Tak, K HA MeHe, Tpeba po3uiHOBaTK

cnosa lonosn BepxoBHOT Paau Ykpainu B.B.Pnbaka, Wwo «6araToBeKTOPHICTb — iCcTOpUY-
Ha Micig YKpaiHu» i e, MOBAfB, «C/ij YECHO BU3HATW N He MPUKPMBATUCA NOABIAHNMYU
cTaHZapTammu»2.

He MO)XHa CKasaTu, LLO TaKa Mo3uuis He Mae NeBHOT NiATPUMKM B CYCMiNbHilA CBiAOMOCTI.
MpoTe BMMNYCKAETbCS 3 BMAY (4YM, MOXINBO, iITHOPYETHCA CBIJOMO) TO He3anmepeuyHnin akr,
WO uMBiNni3auiiHoT «6araToBeKTOPHOCTI», IK «iCTOPUYHOT Micii», He MoXe 6yTu 3a BU3Ha-
YeHHsAM. LlmBinisauisa — ue He eKOHOMiYHa KaTeropis, Ae pi3HOBEKTOPHICTb 3aranom gonyc-
Tuma (i To B MEBHUX MeXax), a, 3a BUC/I0BOM OAHOr0 3 (hyHAATOpPIB LuBiNizauiliHol Teopii po-
cilicbKoro couionora i igeonora naHcnaeismy M.A. JaHWNEBCbKOr0, «KYAbTYPHO-ICTOPUYHWNIA
ThN». B 0CHOBi BMAiNEHHA UMBIiNi3aLii nexartb Taki KpuTepii, K QyHAaAMeHTanbHi NPUHLNNK
XUTTA HapOAIB, TX colianbHOT opraHizayil, KynbTypHa CBOEPILHICTb, 0COBNMBOCTI LiHHICHMX
OpiEHTMpIB, MEHTaNITETy TOLLO.
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EKOHOMIYHI BIZHOCMHW MiX AepXXaBaMu He MOXYTb He BPaxoByBaTu LUX LUUBiNi3aLinHux
BNaCTMBOCTEN.

AK CNYWHO 3ayBaXWB BigoOMuiA BiTYUM3HAHMI eKoHOMIcT O.[lacxaBep, eKOHOMIKa He €
HelTpanbHOW A0 LiHHOCTeN. EKOHOMIUYHI po3paxyHKKN mepeBar TOro Yy iHWOro BeKTopa eKo-
HOMIYHOIrO PO3BUTKY HE MalTb CEHCY, SIKW,0 B fep)aBax Lil0Tb Pi3Hi MO3aeKOHOMIYHI YUH-
HUKM (NONITUYHI, colianbHi, KyNbTYpHI, MOpaNbHi, MeHTanbHi TOW0)3. TOMY BU3HAYalbHUMMN
ANna 6yab-aKoT KpaiHu, fika CTana Ha WNAX He3aneXxHocTi, € BUGIp uuBinisayiiiHux opieHTuMpiB,
30KpeMa y cthepi NpaBoBMX LiHHOCTEN.

[Ona KONMWHIX couianicTUYHMX KpaiH LleHTpanbHOT €BpoOnNu BMUPILLEHHS LbOro MUTAHHA
He CTaHOBWJI0 0COBNMBUX TPYLAHOLLIB. Be3 OyAb-AKUX BaraHb BOHW NOCTYNOBO N036yBalThCH
03HaK TMMYacoBO HaB’A3aHOT IM MCEBAOCOLianiCTUYHOT NPaBOBOT CUCTEMM N MOBEPTAKTHCSA
(abo BXe NOBepPHYNMUCA) Y 3BUYHE ANA HUX JIOHO CiM’T KOHTUHEHTaNbHOr0 npasa, Wo WifIKoMm
BifNOBiga€E 3aKOHOMIPHOMY NpoLecy NPOAOBXEHHA TXHbOT NPaBoOBOT iLEHTUYHOCTI.

Hab6arato cknagHiwMm BUABMNOCHA BUPIWIEHHSA UbOro NUTAHHA 4N NOCTPafAHCbKUX
KpaiH, 30Kpema ansa Pocii, binopyci n YkpaiHu. MNicna KOpoTKOro nepiogy «epponeizawii»
Pocii, skuii BTinuBcA y Tl NpuefHaHHI 40 perioHanbHUX eBpONeiCcbKUX opraHisayin (Hacam-
nepeg, Ao Pagn €sponun), aKi yoco61100Tb €BPOATNAHTUYHI LiHHOCTI, Y HABNMXKEHHI A0 LUX
LiHHocTelt KoHcTuTyuii Pocilicbkoi ®epepauii Towo, cepeq ii rymaHiTapHoi enitu, y Tomy
yucni cepef npaBo3HaBL,iB, 3HOBY aKTuUBi3yBanucs ifgei coopmynboBaHoiy 20-30 pp. MUHY-
NOT0 CTONITTS KOHUenuii eBpasilicTea.

be3 nepebinblIeHHS MOXXHa KOHCTaTyBaTH, L0 €BPa3iincTBO — L& CyTO pocCiiicbKa ¢ino-
cocbKka WKoia. BoHa chopmoBaHa B pOCiiCbKOMY eMirpaHTCbKOMY CepefoBULL i 3yCUNNAMM
TaKMX BifOMUX TeopeTukiB, AIKM.Tpyb6eybkoii, M.CaBuybkunii, M.Anekcees, N.CyBYNHCbKNUIA,
B.®ponoBcbKuWiA, B.INbiH Ta iH., a nOWNpPeHHS T NPOrpaMHUX NoIOXKeHb, BUKNAAEeHUX, 30Kpe-
Ma, Y BufaHi 1926 poky 6powypi «EBpasilicTeo. [ 0oCBif CUCTEMATUYHOTO BUKAAAY», TaKOX
obmexyBanocs uum cepefoBulem. CTBOPEHHSA OCEPEeAKiB LWKOMN B CTONULAX EBPONEACHKUX
pepxas (Mpasi, Cogii, Bapwasi, benrpagi, bptocceni) un HaBiTb y Kutai (Xap6iH) He moxe
BBOANTMN B OMaHy: Ue 6ynn micusa Habinbworo cKynyeHHs (HakbinbWmnX KOMOHIA) poCincbKnx
emirpaHTiB. Cama X ifeonoria eBpasiiictea 6yna noB’a3aHa BUKIOYHO 3 Pocieto.

BusHayatoumn Teputopito Pocii Ak €Bpasito, TBOPLi N NPUXMALHUKU L€l WWKOAM HaMa-
ranucs ob6rpyHTyBaTu MPUPOAHY reorpagiyHy i KynbTypHY caMOOYTHICTb pociiicbkol (nig-
KpecneHo MHo — M .K.) umBinisayii, ska rpyHTYeTbCS Ha YCBIAOMNEHOMY CUHTE3I «EB-
ponu» i «Asii». MpoTe B UbOMY CUHTE3i SBHO MepeBa)Kann He €BPOMENChbKI WiHHOCTI. Ans
€BPasiiiLiB BUABUANCS YYyXXMMU YSIBNEHHA NP0 NPUPOAHI, HEBiAYY>XXYBaHi npaBa i ceobogn
NOAUHW; BOHW (haKTUYHO BigKMAanu Taki 3acagn €BponencbKoi (eEBpoaTnaHTUYHOT) LKBINi-
3auii, AK geMmokparia, NoniTUYHWIA NAKpaniam, po3nofin Bnagn, BEPXOBEHCTBO NpaBa, He-
JOTOPKaHICTb BNACHOCTI TOLWO, 3aKAMKa4u J0 NPUAHATTS TUX WIHHOCTeN, AKi cKnajawTb
OCHOBY CXiAHUX KYNbTyp — KONEKTUBI3MY, AepXXaBOLEHTPU3MY, NpiopnTeTy 060B’A3KIiB Nne-
pea iHAMBIgyanbHUMK NpaBaMmu TOLWO.

Ha nepwwuit nornsg 3gaBanocs, W0 KOHLUENUis eBpasiiicTea — Le CBOEpifHA HeraTmBe-
Ha peakLis Ha NOWMPEHNNA y TOW Yac XXOPCTKMIA EBPONOLEHTPU3M, B OCHOBI IKOTO JieXano
noniTUYHe 1 KyNbTypHe AOMiHYBaHHS 3axody, LuBinisauisa sKoro nojasanaca K BepllnHa
eBo/OLIT N0ACTBA, YHIBEpCcanbHa hopMa NPaBUNbLHONO XUTTA. OfHaK HacnpaBAi noegHa-
TW UiHHOCTI 3axogy Ii Cxofy, AK Ue Aewo0 Mi3HiWe 3araaom ycniwHoO 3po6unu B AMNOHIT,
TaiiBaHi, lMiBaeHHIlt Kopel, npuxunbHUKaM KoHUenuii eBpasiinicTea Tak i He Bganocsa. o
CYTi, KOHUeMuis cTtana anonoreToM i HATXHEHHWKOM POCINCbKOr0 HauioHaniamy i imnep-
CbKMX ambiyiin Pocii. Mpo ue cBigunTb, 30KpeMa, CTaBNeHHS €BpasiiiLliB A0 6iNblwOBKU3MY,
i4e0n0ria AKOro HUMKM AKWO i He cnpuilManaca MOBHICTH, TO, MPUHANMHI, KaTeropu4yHoO
He 3anepevyBanacs. iXHi cnofjiBaHHA 3BOAMANCA NuUWe A0 TOro, WO 6iNbWOBU3M BpeLTi
BiAMOBUTbLCA Bif 3axifHOro MapKCU3My, CTaHe 6ifblW «POCINCbKMM» i «MpaBOCNaBHUMY i



Oco6n1BOCTIi NPaBOBOT CUCTEMM YKPAiHM i iX BNANB Ha BT iNE€HHSA €BPONENCbKMX NPAaBOBUX
CTaH4apTIiB Yy HauioHanbHY 3aKOHOAaBYY /i NpaB03acTOCOBHY NPaKTUKY

NoYHe 34iACHIOBaTU MONAITUKY B 6iNbll HaLioOHaNbHOMY AYCi, BIZHOBMBLUMW BTPavyeHy CYTHICTb
pocilicbKoi aepxasu 1 KynbTypu4.

BinbwoBM3MOM e igei eBpasilicTBa 0QililHO He BU3HABANNCA He CTiIbKW TOMY, WO Cy-
nepeynmnun iMoro ayxy, a, pajlle, 3 orasgy Ha iX «6inoemirpaHTCbKe» MOXOAXKEHHSA: A0 «6i-
NOEMIrpaHTiB» KOMYHICTW CTaBMINUCA, SIK BigOMO, BOpOoXe. ®aKTUYHO X, colianiam y ioro
pociiicbKili iHTepnpeTalii BUSBMBCSA OCUTb 6GNM3bKMM A0 ifein eBpasiiicTBa, SKi FpyHTyBanmcs
Ha POCINCbKIA KYyNbTYPHIN iLeHTUYHOCTI (MEeHTanbHOCTI).

TOMY He AMBHO, WO B HUHILWHIA NocTpagsHCbKIN Pocii 3 TI CXUNbHICTIO L0 peaHimalii Be-
NINYi KONULWHBOT Hag4ep>KaBn, i3 pagaHCbKOK HOCTaNbrieto i3 yXxe nobyAoBaHOK XOPCTKOK
BNajHOW BepTUKanIto igei espasiiicTea Habynum HOBOro 3By4yaHHs. LLlonpaBga, Tenep KOH-
Lenuis espasiicTea BXe He 06MeXYyeTbCs Pocieto, a NnpeTeHAYeE Ha reononiTUYHy MacwTab-
HiCTb, anenooYM A0 ippalioHanbHOT 4ONEHOCHOT MiciT eBpa3iiicbKOro nNpocTopy  0co6auBOT
iCTOPMYHOT poni B HboMy Pocii.

HaliBigomilwnm npeAcTaBHUKOM HOBITHbOTO FeononiTUYHOIO €BpPa3iicTBa € POCINCbKNA
«KOHCEepBaTUBHNI TeopeTuk» OnekcaHAp AYriH, aKnin, Ha BigMiHY Big MapKcu3my i nibepa-
Nni3My, BUPIWanbHO 45 IIOACBKOr0 ICHYBAHHA Y AKUX € «EKOHOMIiYyHa igeonoris», 1l 0CHO-
BOIO BBaXKa€ «reorpadgito i npocTip..., AKi BUCTYNalTb K FON0BHI (haKTOpW NHOACLKOro 6yTTS,
LLLO OpraHi3ytoTb HAaBKONO cebe BCi iHWIi CTOPOHU iCHYBaHHA»5, Y TOMY YnCAi, KyNbTYpHUIA Npo-
cTip. BiH, 30kpema, 3a3Hauvae, Wo eBpasiicbKi KynbTypu 36epiraloTb efIeMeHTU TpaguLiiHOro
CYCMiNbCcTBa, WO 06YMOB/IOE iX ICTOTHY BiAMIHHICTb BifJ 3aXigHOEBPONECLKOT Y TpaHCaTNaH-
TUYHOT KYNbTYpW, i pO6UTbH BUCHOBOK, L0 €BPA3iNCTBO € NMPOTUNEXHICTIO, aHTUTE300 aT/NaH-
TU3MY, KOHKYPYE 3 «3aXiAHULTBOM» i€ AIOMY afibTepHaTUBO »6.

3a oCTaHHi ABa 3 NOMIOBMHOO fecATUpivYa B Pocii ony61ikoBaHO HEMano npatb, Y AKUX po3-
rNSAAETbCA AK iCTOPiS BUHUKHEHHS €BpasilicTBa, AOro CTaH i NePCNeKTUBM PO3BUTKY, TaK i OKpeMi
acnekTu espasiiicTea. o cyTi, BOHO CTafl0 «OCHOBOK NOCTPafAHCbLKOI0 aHTUEBPONI3MY»T.

He 3anMwimnmca ocTOPOHb PEHECAHCY €BpasiiicTBa i NpeACTaBHUKM POCIACHKOT OpuMany-
HOT Hayku. Mpo nonynspHIicTb igein eBpasilicTBa cepef 3HA4YHOT YaCTUHM POCINCbKNX NpaBo-
3HaBLiB CBif4yaTb He TiNbKW BUAINEHHA HWMW Cepej OCHOBHUX NPaBOBUX CiMeli cy4yaCHOCTI
0c06/11BOT €BpasiiicbKoi NpaBoBOT CiM’i, ane i 3pOCTaHHA KinbKOCTi Ny6nikawiid, aki npamo
4yn onocepefKOBaHO AOCNILKYIOTb Le NUTAHHA, Aefani akTUBHIWLe BBeAeHHA KOHLenuil eBpa-
3ilicbKOT NpaBoBOT CiM’I 4O NiAPYYHUKIB | HaBYaNbHUX MNOCIOHUKIB 3aranbHOT Teopil 4ep>xaBu i
npasa (Tak, 3a pagAHCbKOI TpajuLieto, 3araibHOTEOPETUYHA OPUANYHA HayKa IMEHYETLCA [0
LbOro yacy), fki BugatoTbcs B PocilicbKiin degepauii.

3apagn cnpaBefiIMBOCTI HE MOXHa He BiA3HAYMTK, WO HaBiTb y POCIT KOHCTPYIOBAHHS
KOoHLenuiT eBpasilicbkoi (ab0 B AeLL0 iHWOMY BapiaHTi — CXigHOCNOB’AHCbKOT) NpaBoBOi CimM ™
NigTPUMYOTb He BCi MpaBO3HaBLi. K 3a3HayaB CBOr0 4Yacy OAWMH i3 CTapifilinH pagsHCbKOT
O PUANYHOT Haykn npodecop O.B.MiuKeBMY, 3aKNNKN «ATW CBOIM LUNSIXOM», MOBEPTAOUYUCDH,
30KpeMa, 40 NpaBOBOi CUCTEMU fepXKaB CXiAHOCNOB’AHCHKOT KyNbTypu ab0 X KOHCTPYHOOUM
0C061MBY €BpasiicbKy CiM’l0 MPaBOBUX CUCTEM, € MasnoNepcnekKTUBHUMU, No3asfK, 06CTO-
UM «camMobyTHIli» po3BUTOK NpaBa 6e3 opieHTaLii Ha MixKHapoAHWUIA focBig, Pocis pusmkye
3HOBY (SiK Le OYyfo NOPIBHAHO HEAAaBHO) OMUHWUTUCA B MiXKHaApOAHIA i30nsyii8. Lia cnywHa
AYMKa aBTOPUTETHOrO BYEHOrO-TeopeTMKa npaBa pajfaHCbKUX 4YaciB He Habyna MowWMpPeHHA
cepefl poCiNCbKMX NpaBO3HABLiB HaBiTb Y NepLue AecATMPiYYA iCHYBaHHA CaMOCTINHOT pociii-
CbKOT NpaBOBOT CMCTEMM, KONM CNOAiBaHHS Ha €BPOiHTerpauiiHi npouecn B Pocii we 36epi-
ranucsa. Tum Baxkue po3paxoBYyBaTW Ha LIMPOKY NiATPUMKY LI€T AYMKKN B CbOTOAHIWHIN Pocii,
X04ya OKpeMi 06epeXxHi CYMHIBM LW,040 NepPCNeKTUB BUPILIEHHS TpaguuiiHoi gna Pocii gunemm
«B/INTUCA B POMAaHO-TepMaHCbKy CiM’t0 Y/ CTBOPUTU HOBY, aBTOHOMHY €BpPa3iliCbKy CiM’lo»
BUCNOBNOIOTHCA i CyYaCHUMMW POCIiCbKMMMW NpaBo3HaBLUAMMKY.

AK6M cynepeykn MiX eBpasiiuamu i eBpoaTnaHTUCTaMK BiJHOCHO CTpaTerii po3BUTKY
HalioHaNbHMX NPaBOBMX CUCTEM 3aMUKanucsa cyTo Pocieto i cTocyBanuca Tinbky ii npaBo-
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BOT CMCTEMMU, Ha HWUX, MOX/NBO, AeTanbHO i1 He BapTo 6yno 6 3ynuHATucs. MpoTe NpubivyHNK-
KN 0CO6GNBOro WASXY PO3BMTKY HaliOHanbHOT NpaBoBOi cUCTeMM € i B YKpaiHi. KoHuenuyito
€Bpasilicbkoi NpaBoBOT CiM’i, 4O AKOT BXOAATb HalioOHanbHi NpaBoBi cuctemun Pocii, YKpaiHu
i binopyci, NnpofoBXye 06CcTOOBATY BXe 6araTo poKiB BifOMWIA yKpaiHCbKWIA TeopeTuK npa-
Ba KO.M.O60poT0BI10. Mankum NpUXUIbHUKOM €BPasiicbKoi (CXiAHOCNOB’AHCbLKOT) Tpaanuii
NpaBOBOr0 peryntoBaHHA € KONWLWHINA 3aBigyBay Kaheapu KOHCTUTYLIAHOIO i MiXKHapogHOro
npaBa TaBpPifCbKOro HalioHaNbHOTO YHiBEpCMTeTY iM. B.l.BepHaacbKoro, a 3rogom Kagegpm
Teopii Ta icTopii gep>xaBu i npaBa KNiBCbKOro HalioHanbHOro yHiBepcuTeTy im. T.LLleBYeHKa
npo¢. B.€.PybaHunk(3apa3s npautoe B Pocii)1l CxunbHi BigHOCMTKN [0 €Bpa3iicbKoi NpaBoBOT
CimM’i un o «MiXuMBiNisauiiHUX heHOMEHIB» MPaBOBY cCUCTeMY YKpaiHu abo okpemi 1i ene-
MEHTW i AesKi iHWI BITYM3HAHI NpaBo3HaBLi i hinocopunl2

[ewo 3HM3Mnaca HaykoBa yBara [0 peaHimauil «CN0B’AHCbKOT NpaBoBOi CiM’», AKa
nigTtpumysanacs csoro yacy H.M.OHiweHKo13 O6rpyHTYyBaHHS ii 0c061MBOCTel, Ha Bij-
MiHY Bif €BpasiiicbKoi, 6yno 3anovyaTKkoBaHe, SIK BifOMO, iLe Ha camoMy noyaTky XX cToniT-
T4 A.ElicMaHOM, NpoTe He 3yCTPiNo 0co6aMBOT NiATPUMKM Yepe3 HEKOPEKTHICTb KpUTepiiB.
CbOrogHi nigcraB NS BUAINEHHA «CNOB’AHCbKOT MpaBoBOi CiM’i» He mobinbwano, a, Ha-
BMaku, NOMeHLWano, OCKifibKN CTano O4eBUAHUM, LLO CA0OB’AHN CTAHOBAATb €4UHY NMPOCTO-
poBYy /i MOBHY rpyny, afie He € €AUHOI KYNbTYpPHOK FPYMnol. Y KyAbTYpPHO-ICTOPUYHOMY i
B KYNbTYPHO-NONITUYHOMY acnekTax BOHMW [y>Xe pi3Hi. Ane B OKpeMUX CydacHMX poboTax
(30Kpema B gucepTauiiHMX AOCNIAXEHHAX) NPOAOBXYETHCA MOWYK CMiNbHUX pUC, Xapak-
TepPHUX 4N NPaBOBUX KyNbTyp i NpaBa C/NOB’AHCbKUX HapoAisl4

Mpwn 06rpyHTYBaHHI €BPa3iiicbKOT NpaBOBOT CiM’i OCHOBHA yBara 30Cepe)XyeTbCs Ha BU-
3HavaNnbHUX ANA eBpasiiicTBa KaTeropisax «reorpadisa i npocTip» abo X Ha Tak 3BaHOMY «Mic-
LLepO3BUTKY».

MpaBMNbHO 3a3Hayvyalym, WO «MICLEPO3BUTKY» ANA YKpaiHN «iCTOPUYHO 3afaHe i He
fae Ham BMOOpy, OCKiNbKM Or0 colianbHO-ICTOPMYHE CepefoBuMLLE | 3aillHATa TepuTopiq...
peanbHO iCHYKOTb, TOMY MOCTAaHOBKA MUTaHHA NMpPO €BPONEiCbKUiA BUGIp (04eBUAHO B NAaHi
reorpaiyHo-npoctoposomy — M.K.) € into3opHoto»15 KO.M.O60pPOTOB, TUM He MEHLE,
po3rnagae KaTeropito «MicLLepo3BUTKY» 6a30B0Ot0 A8 (DOPMYBaHHA i 36epeXXeHHs peniriii-
HUX, KYNbTYPHUX, EKOHOMIYHWX, NONITUYHNX, NPaBOBUX I IHWKX 0COOGNMBOCTEN KpaiHu. Ha
NigTBEPLXKEHHA CBOET MO3ULIT BiH MOCKIAETLCA HA JOCNIAXEHHA aMepMKaHCbKOro BYEHOTr0
Lx. daiimoHpa, 3a AKMM reorpadis, Tonorpadis, kniMaT, OKeaHCbKi Teuii 1 MantOHOK 6epe-
roBOi NiHIT BNAMBAOTh Ha PO3BUTOK Pi3HUX CYCMiNbCTB He B3arasi, a KOHKPETHUM YMHOM 16,
3BEpPHEHHS A0 KaTeropii «MicLepo3BUTOK» Aa€e MOXUBICTb, Ha AyMKYy HO.M.O6opoToBa,
«MOBHOTO MIpOI0 BMKOPUCTATW reorpadiyvyHi i icTOpMYHi Havyana icHyBaHHS cy4acHoT Y Kpai-
HU» 17,y TOMy yncni ii NpaBoOBOT CUCTEMMN.

KynbTypa, 3rigHo 3 FO.M.O60pOTOBUM, € HANEXHICTb «MicLepo3BUTKY». «CBOEpig-
HiCTb YKpPaiHCbKOr0 MiCLEep0o3BUTKY Mae cneunmdivyHWin xapakTep, Bifpi3HAe NOro K Big
pPOMaHO-TepMaHCbKOTro MiCLep0o3BUTKY, 3 OAHOro 60Ky, TaK i pocCilicbKOro MicLEepo3BUT-
Ky — 34pyroro»18

3paBanocs 6, HanmpoOLWYeTbCA BMCHOBOK, LLO YHiKaNbHICTb «MiCLEPO3BUTKY» YKpaiHu
06ymMoBNIO€E (YN Mae 06YMOBNHOBATU) KyNbTYpHY HEMOBTOPHICTb YKpaiHM (TO6TO 0co6amnBuHiA
cTunb it KynbTypu). Mpote, 3a KO.M.O60poTOBUM, «LifKOM 6e3nepeyHo («COBEPLUEHHO
oripefieNeHHO») MOXHa KOHCTaTyBaTu KyNbTYpHY 6113bKiCTb YKpaiHu i Pocil, Aka Akpa3 i Bu-
BOAUTb Ha IX HaNeXHICTb A0 €AMHOT LMBiNi3aLii, Lo iMeHYETbCA €BPa3iiCbKO» 19,

Tomy, Ak BBaxxae KO.M.O60poTOB, «He MOBMHHA BUKAMKATW CYMHIBIB BifMNOBiAb Ha Nun-
TaHHA, UM yocobntoe YKpaiHa 0cob6nuMBy LMBINi3aliiiHy ifeHTUYHICTb, Yn BOHA Mae HabyBa-
™ (nigkpecneHo MHow — M .K.) Ti CTOCOBHO €BponeicbKOT UMBini3auii»20. LimsinisauiliHa
iAEHTUYHICTb YKpaiHNM, — NpPOAOBXYE aBTOp, — «Le ii npaB0 6yTW HE CX0XO0K Ha 3axigHy
€spony, 3 OrnA4y Ha HasiBHICTb Yy Hel CBOET CNagWMHN | Tpaguuii, MeTn i NpU3HaYeHHs, MeH-
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ApxeonoriyHi W nuceMHi gxepena, 30kpemMa MaMm’ATKM NpaBoBOT KynbTypu KuWiBCbKOT
Pyci, cBiguatb, Wwo ii npaBoBa cuctema opmyBanacs i pyHKLiOHyBana Ha OCHOBi Bnac-
HOro, f0BONI CaMOOYTHbLOr0 3BMYAEBOr0 Npasa, AIKE He TilbKN «BNUCYBaNoca» B 3aranbHi
npaBoBi TEHAEHUIT TOroyacHoi €Bponu, ane iy AesaKnX BigHOWEHHAX HaBiTb BUNepeaXano ii.
Lle nepeKOHNAMBO NiATBEPAXYE TEKCT HallBM3HAUYHILWOT NpaBoBOT Nam’aTku Kuniscbkoi Pyci —
«PycbKOi npaBamn». Ti 3MiCT CKNnafaloTh NMepeBaxHOo CTapofasHi yKpaiHCbKi (pPycbKi) 3BMuai,
AKi yBiiWwnm o «PycbKoi npaBan» 6e3nocepefHbo abo y hopMi TakK 3BaHUX «yCTaBiB» i «ypo-
KiB» PYCbKUX KHA3IB, AKi Yy CBOT 3aKOHOAaBYIl fiaNbHOCTI 6a3yBanuncs, BNacHe, Ha HapOLHMUX
3BMYanx; AedKi X 3Buyal yBiiwnun o «PycbKoi npaBau» pas3oM i3 CyfOBMMM PilLEHHAMM, AKi
Oynu 3aHeceHi Tyau i yknagayammn26.

Ha BigMiHy Big 6araTboX aHanoriyHMx eBponNeincbKNX NpaBoBUX NaM’ATOK, «PycbKa npas-
fLa» He nmepepbavana CMepTHOT Kapu HaBiTb 3a HaWTAXYi 3M04YMHM, 30KpeMa, 3a BOWBCTBO,
YNEHOYLWKOAHMULUBKNX NOKapaHb, HaTOMICTb 3anpoBafXXyBana CKnafjHy CUCTEMY FpOLIOBUX
yroj 3a WMPOKUIA CNeKTp 3104MHIB. KpoBHa nomcTa, Xo4a i fonyckanaca 3a yacis fApocnasa
Myaporo, npoTte He3abapom 6yna 3a60pOHEHa MOro CUHamu.

«PycbKa npaBfia» (hakKTUYHO CTOfNA Ha CTOPOXi TakUX 3arasbHOEBPOMENCbKUX LjiH-
HOCTeil, K NpaBO BNAaCHOCTI (xo4a caM TEPMiH «MpaBO B/IACHOCTI» Y Hill He BXWBABCH), WO
CMPUAN0 BUCOKOMY PiBHIO PO3BUTKY 3000B’A3a/IbHOr0 NpaBa — BaX/AMBOT 03Haku cBoboau
iHAUBIAYyanbHOro NigNpMeMHULTBA. JLOCUTL NPOrpecuBHUM Ans Tiel o6u 6yno B KUIBCbKill
Pyci npaBoBe CTaHOBULL e XiHKM, 0CO6MMBO MailHOBe, a NOKapaHHA 3a B6UBCTBO XiHKMN Oyno
TakuUM Xe, K i 3a BOMBCTBO Y0/0BIKa.

Biggsepkantooun piBeHb PO3BUTKY HauioHanbHOT i eBpoMeicbKOT NpaBOBOT KY/bTy-
pv Tiel enoxu, ynopsgHuKn «PycbKoi nMpaBauW» Manu YUCTO nparmMaTtuuHi wini — 036poitu
TOro4YacHUX cypaiB LMBinizoBaHMMK 3acobaMmn BUPIWEHHS KOH(MANIKTIB Ha NigcTaBi YAHHOIO
npasa i/ faTu MOXAMUBICTb CTOPOHAM 3axuLaTu CBOT MpaBa TakMM e LUBiNi30BaHUM CMOCO-
60M — Yy cyfi, a He 3a ONOMOrol «KyfnayHoro npasa». Taka nparmatuyHa CNpsMOBAHICTb
Oyna xapaKTepHOI N4 BCiX BU3HAYHUX NPaBOBMUX MaM’ATOK TOroyacHoi €sponun. He anBHoO,
wo «Pycbka npaBga» Habarato nepexuna Kuiscbky Pycb i Mana NOMITHWIA BNANB Ha 3aK0-
HOAABCTBO IHWMX KpaiH, 30KpemMa, MOCKOBCbKOT gepxaBu, Monbuwi, JInTen27, 0cob6a1Bo nig
yac kogudikayiiHux po6it XVI-XVII cT. 3akoHoAaBYi akTu 3apy6iXXKHUX KpaiH i npakTmka ix
3aCTOCYBaHHS BN/MBANM Ha PO3BUTOK YKPATHCLKOrO npaBa He MEHL iHTEHCUBHO.

YTim, ueit Bnave fo 988 poky, TO6TO A0 NPUIAHATTA KWUIBCbKOK PycCl0 XpUCTUSAHCTBA,
6yB NOPIBHSAHO HE3HAYHUM i MepeBaXXHO OAHOBEKTOPHUM — 3axigHOEBPOMeNCbKUM. MntaH-
HA cniBBigHOWeEHHA 3axofy i CXo4y He CTOAMO0, a aKTyanidyBanoca nuile y 3B’A3Ky 3 MOWU-
peHHAM Ha KwniBcbKy Pycb XpucTusiHCTBa cxigHoro obpsgy (npasocnas’d), ke, ik BigoMo,
nos’a3aHe 3 Bi3zaHTIEl0.

XpuctusiHisauis Pyci npu3sena 4o AKiCHUX nepeTBOpeHb y 6araTbox cpepax CycnifbHOro
XUTTA, cnpusana po3BUTKY MUCEMHOCTI, NiTepaTypu, MUCTeLTBA, apXiTeKTypu Touw,0. BisaH-
Tilicbka npaBoBa Ky/nbTypa Majsa TakoX BMAWB Ha (JOpMyBaHHS MPaBOBOT KyNbTypu il npasa
Pyci—YkpaiHu. MNMpoTe Takuii BNAWB He BapTO nepebinbllyBaTu, AK Le 4acTo TpanaseTbes y
nitepaTypi, 30KpeMa y BiTUM3HAHIA, TUM naye, NOPiBHIOBATW MOro 3 BN/JMBOM Bi3aHTICbKOTO
MUCTeLTBa N apXiTEKTYypu28.

Mo-neplwe, A0 3aNpoBafXeHHA XPUCTUAHCTBA Ha TepuTopii KniBCbKOT Pyci yxe giana
caMo6YyTHSA cucTeMa MiCLL,eBOro 3BMYAEBOr0 NpaBa, fKa B CUY KOHCEPBATUBHOCTI, BNacTUBIl
3BMYasAM B3arani, BNepTo onmpanacs YyxopigHomy npaBoBOMY BNAMBY. HAK, [0 pedi, fLaneko
HenpocTo BXOAWNO Y CBIJOMICTb TOFOYACHOIO MPOCTOrO NOAY i caMme XPUCTUAHCTBO.

Mo-gpyre, HaBpAA4 4M € NigcTaBy 6e33aCTEPEXHO BBaXaTu «Bi3aHTIiCbKe MpaBo... Of-
Hi€elo 3 HAACKpaBIiWMX CTOPIH Bi3aHTINCbKOT KynbTypu»29. Te, WO Y3BMYAEHO iIMEHYBaTU «Bi-
3aHTINCbKMM NpaBoOM», Hacnpasgi 6yno Hag3BMYakiHO CynepeYiMBUM CUHTE30M ifAe0N0riUHUX

LorM, fKi BUNpaBLOBYBaNM TUPaHit0 W HACUNLCTBO HaA NI0AbMUW B iM’A CaMOAep>XXaBHOT Bna-
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AW, 1 LOCUTb PO3BUHEHUX | 61arONPUCTORHUX OPUANYHUX DOPM. He MOXHA He MoroguTucs 3
C.C.AnekceeBUM, WO «Bi3aHTiiCbKe NMpaBO», CAMPAOYNCL HA JOTMU NpaBOCfaB’s, 3 GOKY
CBOIX 30BHILWHIX (hOPM Bif3HAYaeTbCH PO3KILIHICTIO W NpUKpawaHHAM, AUBOBUXHOM 3A4aT-
HIiCTIO CTBOPIOBATU BUMAUMICTb. MPUYOMY BULUMICTb Y HOMYCb NPECTUXHOMY, WO CAPUAHANO,
30KpeMa, BeNUYHI AOCATHEHHA CBITOBOro LWeaeBpy, 3agikcoBaHOro y BisaHTil, — ni3HbO-
pUMCLKOT topucnpyfeHuii. | BogHo4yac npaso, fKe Nif Takum acagoM pPO3KOLi, NPECTUMKHOI
BMAMMOCTI BifJKpMBaE MPOCTIp TMPaHiYHIA BNafi a3iaTCbKO-TEOKPaTUUYHOrO TUMY 3 XMMEPHO-
ie3yiTcbkMMKU cnocob6ammn BnagaproBaHHA, HACUNLCTBOM, IHTpUraMu, BCEBNAAHUM «ABOPOM»,
NigKNIMMOBOK 6OpPOTLOOI €eniT, 3aCTOCYBAaHHAM METOAY BiliHUM MPOTU HeMmoKipHMX TOw 030,
TO6TO ABULLY, SIKE OAEepPXano iCTOPUYHY Ha3BY «Bi3aHTU3M».

Taki BNacTUBOCTI Bi3aHTIAICbKOro mpaBa He MOFAM He MO3HAYMTUCHA Ha MNOro BNAUBI Ha
npaBoBy cnuctemy KuiBcbkoi Pyci, a BNAnB Leil 6yB faneko HeogHO3HAYHMM. 3 OAHOro 6GOKy,
BisaHTilicbKa iMmnepis, ska no3uyioHyBana cebe K HaCTynHULUA PumcbKoT imnepii, Hamarana-
cA 6yfyBaTy NMpaBOBY CUCTEMY Ha NpaBOBOMY ()yHAAMEHTI CBOET MOMNepefHUL — PUMCbKOMY
npaBi. fIcKkpaBMM NiATBEPAXKEHHAM € cucTemaTmsauia npasa B VI CT. H.e., sfika yBiiwna B
icTopito nig Ha3Bol «cucTemaTtu3sauii KOcTuHiaHa» — HaliBupaTHiWa BiXa PO3BUTKY Mi3HbO-
pUMCbKOro npasa.

LdonyymBlwnch Nicnga NpUIAHATTA XPUCTUAHCTBA A0 IHTEHCMBHUX KOHTAKTIB i3 Bi3aHTielo,
30KpeMma, 3 Bi3aHTINCbKOIO NMPaBoBOI0 Ky/nbTypoto, Kuiscbka Pycb, X04 i 0NOCEpPeKOBAHO, Ye-
pe3 npaBoBY cucTeMy BisaHTii, npogosxysana 36epiratu i po3BMBaTW CBOK €BPOMENCHKY
NpaBoBY TpaguLito. Y BITUM3HAHIN NiTepaTypi LiNKOM CAYWHO 3ayBaXYETbCH, LLO, AKLO0 Ha
OYXOBHO-KYNbTYpHY TpagunLito Y KpaiHu-Pyci nicna NpuiHATTA XPUCTUAHCTBA BMN/NHYB Bi3aH-
Tiicbkuit Cxig, To Ha NPaBOBi CTPYKTYPU — NaTUHCbKUIA 3axif i3 BU3HAYanbHOK POt pe-
LMNoBaHOro puMcbkoro npasas3l

MpoTe, 3 iHWoOro 60Ky, Bi3aHTINCbKMIA TUN peuenuil pyumcbKoro npasa (Moro Buginse
cepef IHWWUX TUNIB NPOBIAHWIA BITUU3HAHWI [OCNIAHUK PUMCbKOro npaea €.0.XapWTOHOB)
TaKOX MAa€ O3HaKWM 3raflyBaHoi «npecTMXHOT BMAMMOCTI». Peuenuia, xou i 3gilicHoBana-
CA Ha maTepianax nepwojgxepen, npote 6e3 rANMGOKUX LOCAIAXEHb NPUHLUMNIB PUMCbKOTO
npaea i IX NMPOHWKHEHHA B CYCMifibHY NPaBOCBIAOMICTb. XapaKTEpHUMMW pucamu peuenuii
6ynn obmexeHHa Ti ginococbknx nigBaiuH OPTOAOKCA/IbHUM XPUCTUAHCbKAM BYEHHSAM
(npaBocnas’am), opraHisayis peuenuii 3a iHiLiaTUBOW «3BepXy», HafaHHA nepeBarn Qopmi
nepef cyTHIicTiO Tow,032 LLi pucu Bi3aHTICbKOT NpaBoOBOT Ky/bTYpWU HEraTUBHO MO3HAYMAMUCS
He TiNIbKW # HaBiTb He CTiNbKM Ha NpaBoBiin cucTeMi KniBcbKoi Pyci y 3B’a3Ky 3 Ti MOPiBHSAHO
WBUAKMM PO3MagoM, CKiSIbKM Ha HAacTYMHUX eTanax Po3BUTKY NpasBa Ha YKPaiHCbKUX 3eMANfAX,
X04a BN/MB «Bi3aHTU3MYy» 3JiiCHIOBABCS BXe He 3 TepuTopii Bi3aHTil, Aka TakoX npunuHuna
CBOE ICHYBaHHS, a 3 iHWWX TepUTOPiil, NPO WO ATUMETbLCA TPOXU Aani.

B enoxy » KWiBCbKOT Aep>xaBu Bi3aHTiiCbKe MpaBO NOLWMUPKOBAN0 CBill BNAUB nepe-
B&XXHO Ha L,epPKOBHe KaHOHIYHe npaBo PycCi, Ke CNPUAN0 CTAHOBMEHHIO MOTYTHbLOT i pO3-
rany>eHol LepKoBHOT opraHisayii, i Ha Ti ranysi i IHCTUTYTU npaBsa, AKi Manu 6e3nocepeHe
BiAHOLWEHHSA A0 LEPKOBHOT topucamkLii3d. LLLo X A0 BNINBY Bi3aHTIACbKOro npaea 3araaom,
TO BiH 06MeXyBaBcs 34e6inbWOro TUM MOro acnekToM, SKUA CTOCYETbCSH AOCATHEHb OPU-
ANYHOT (hopmuM, yCNagKOBaHOT Bifg pUMCbKOT topucnpygeHyii. Mpo ue cBigunTb xo4ya 6 Te, WO
HaBiTb TEKCT «PyCcbKOT npaBu» 3a CBOTM 3MICTOM Mano BKa3ye Ha Bi3aHTINCbKe [Xepeno.
BogHouac YyncneHHi 0ocobnnBOCTI NoKapaHb, NPO AKi 3ragyBanocs BuLLe, MalTb aHanorii 3
(hpaHKCbKUM i aHI10CaKCOHCbKMM NpaBom34.

Micns posnagy KuiBcbkoi Pyci 3emni cyyacHOT YKpaiHu i Hagani 3azHaBanu 6inblwioro
BM/MBY €BpoOnelicbKoi UuMBinisayii nopiBHAHO 3 MOCKOBCLKOI AepXXaBot, fAKa, 3 Ornsagy Ha
06 €KTWBHI ICTOPMYHI 06CTaBMHU, BUABMAACS 6iNbll NPUAATHO ANA CAPUNHATTA «Bi3aHTU3-
My», 30KpeMa TUX PUC «MNPeCcTUXKHOT BUAUMOCTI npaBa», Npo AKi Awnoca paHiwe. 3Haxoas-
YMCb B OTOYEHHI HeNpaBOCNaBHMUX, [0 TOr0 X HeAPYXHiX Aep>kaB, MOCKOBIsf BKpai >XOpCTKO
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cTaBunacs Lo TUX, SKi 3a3ixann Ha npaBocnas’s. Lle cTumynioBano iHTerpayito «BizaHTU3MY»
B iepapxiyHy CTPYKTYpy BnagHoi BepTukani. LlepkBa gefgani 6inblie cTaBmunacs Ha cnyxoy no-
NiTUYHIK BNagi, a o4HMM i3 I TONIOBHMX 3aBAaHb CTan0 HaB’13yBaHHA B AepXXaBi €ANHOT 4ormu,
WO BPeWwTi NpM3Beno 40 NPUNUHEHHSA PO3BUTKY PeniriiHux igei i 4o HabyTTs NpaBOC/laBHOK
LLepKBOIO puc, AKi ganu nigcrtasn iMeHyBaTu 1T OPTOLOKCANIbHOLO.

Hebe3neka BTpaTu fepxxaBu CMOHyKana L0 T XOPCTKOT UeHTpanisauii, 4O NOCUEHHS
[LlepXXaBHOro KOHTPO/IKO Haf ycima ciepamy CYCMifIbHOrO XUTTA, A0 YTBEPAXEHHA npiopu-
TETHOCTI Jep>XaBHOT0 Havyana Hag iHAWBigyanbHUMK iHTepecaMn i 4O (DOPMYBaHHA «KYNbTy»
LepXaBn — «fjepxaBa — Le BCe, IIOANHA — HIW0». YTBepAXeHHIO uiel Tpagmuii Moc-
KOBCbKOT ilepXaBu CNpuano, K Le He AUBHO, Ha Meplwuii mornsag, ABOXCOTPiYHE MOHTo/0-
TaTapcbke iro. Bigomuii pociicbkuii ictopuk M.M.Kapam3iH He6e3nigcTaBHO CTBEPAXYBaB,
Wo «MoCKBa... 3060B’A3aHa CBOEIO BEIMYHICTIO XaHaM»35. Ha TepuTopiax xe, aKi CKnajawTb
Cy4yacHy YKpaiHy, MOHI010-TaTapCbKe iro B CUy 06’€KTUBHUX MPUUYUH HE Mano TOro BNuBY,
KW BOHO Mano Ha 3emni MOCKOBCbKOT AepXaBu.

MpaBO yKpaiHCbKUX 3eMesb, AKi BXoaunu fo cknagy Monbui i InToBCcbKo-PycbKoT fep-
XKaBW, 3a3HaN0 3ano3vyeHb MPUHLWMIB | igeli NONbLCLKOrO M NMTOBCLKOrO npaBa, NpoTe Lj
3an03M4YeHHs He 3MiHIOBaNu NpaBoBOT ifeHTUdIKaLIT yKpaiHLiB, OCKiNbKU NpaBo K IMonbLli,
Tak i /InTBW, Ha BigMiHy Bif Pocii, 6yno opieHTOBaHe Ha €BpOMeicbKe, [aBHbOPUMCbKe NPaso,
TO6TO Ha EBpOATNAHTUYHY MPaBOBY Ky/nbTypy.

OTXe, «eBpasilicbka» Ky/nbTypa iCTOPUYHO YyXa AN YKpaiHu, BOHA (DaKTUYHO HaB’a3aHa
A nig yac TPbOXCOTPIYHOro nepebyBaHHS 6iNbLWIOT YacTUHW Y KpaiHW B cknagi Pocii, konu Ha-
CeJIeHHS 3MyLWeHe 6yn0 «KUTKU BCyneped CBOIM rMMOMHHMM apxeTunam — iHAMBILYani3aMoBi,
rocnofapcbKiii 3anoB3ATOCTi, HAABHOCTI IHAWBIAYaNbHUX LiHHOCTEN, PYXAMBOCTI eTUYHUX i
IOPUANYHNX HOPM» 36. TTpOTE CUNBHWIA reonoNiTUYHWIA BNAWB POCIT He 3MIT 3MIHUTU «HACKpis3-
HOCTi» LMX apxeTuniB, fika cTaBafsa 0C06/MBO MOMITHOI B nepiogn 60poTbOU YKpaiHCLKOTO
Hapofay 3a He3aneXHiCTb i CTBOPEHHS CBOET AepXXaBu, KON €BPONENChbKi LiHHOCTI ABHO nepe-
BaXKanu igeonorivyHi nocTynaty «Bi3aHTU3MY>» i1 «eBpasiicTBa», HabyBar UM cBOro odiyiliHo-
ro BUpaKeHHs B KOHCTUTYLiAX ab0 B iX NpoekTax. HesanepeyHUM nNigTBepAXXeHHAM € «[1ak-
TW | KOHCTUTYLIT 3aKOHIB Ta BONbHOCTEl Bilicbka 3anopo3bkoro» 1610 p., AKi HasuBalTb
KoHcTutyuicto Muauna Opnunka, fKa 3a cBOIMU ifesMu, eMOKpaTUYHUMK 3acagamu, 3MIiCTOM
3HaxoAunacs Ha piBHi, a IHKONW i BUNepeaXxana cycnifbHy AyMKy ToroyacHoi €sponu, «lpo-
€KT OCHOBaHiii ycTaBa YKpaiHCbKOro obujectBa «BonbHbin Col3» — «BinbHa Cninka»
M /paromaHoBa, npoekT «OcCHOBHOro 3akoHy CamocTiliHOT YkpaiHu» M.MixXHOBCbKOTO,
KoHcTtutyuito YHP, KoHcTutyuito 3YHP Ta iH.

He MOXHa He 3BakaTu, WO YKpaiHCbKa nNpaBoBa cucTema po3BuBanacs nig cUAbHUM
BMAMBOM Ni3HbOPMMbLCKOTO MpaBa i iHWKNX AXepen, BNaCTUBUX CUCTEMAM €BPOATNaHTUYHOT
KYNbTypW, HaBiTb 32 YMOB AOMiHYO4Oro reononiTMYHOro BnanBy Pocii, Npo Wo CBig4YnNTb, Ha-
npuknag, 3Big (kogekc) 1743 p. «MpaBa, 3a AKUMU CYAUTbLCA MANOPOCIACLKNIA Hapoa», AKWIA
Ha 6araTto nopsAKiB NepeBuULLMB TOro4yacHy eofanbHy pociicbky cuctemy npasady.

Kpim Toro, cnig BpaxoByBaTu, W0 3Ha4YHa YaCcTMHA cy4vacHoT YKpaiHu (3axigHa Y KpaiHa)
BXOAWNa He A0 cknagy PocilicbKol imnepil, a 40 CKnagy AepXKaB eBpoaTNaHTUYHOT opieHTaLil,
oTXe, nepebyBana nig 4OMiIHYHOUMM FeOnOAITUYHUM | KyIbTYPHUM BNAMBOM L€l UmMBinisayii.
ToMy €BpOaTNaHTUYHI LiHHOCTI HaceNeHHs Liel YacTUHU YKpaiHU He BCTUIAN AeopmyBaTunCS
3a KOpOTKuiA nepion nepebyBaHHA y cknagi CPCP, npo wo cBig4yaTb OKpeMi COLioNorivyHi go-
CNifXKEeHHS.

Ane icTopuyHa 4ons YKpaiHu cknanacs Tak, Wwo 6yno 6 nepebinblieHHAM FOBOPUTK NPO
Tl HAHIWHIO UMBINi3aLinHy ogHopigHicTb. O4YeBMAHO, Mae pauil0 aBTOP Pe30HAHCHOT KHUIMK
«3ITKHEHHA LuMBinisaLin», npogecop MapsapAcbKoro yHisepcuteTy C.XaHTIHITOH, AKWIA Bif-
HOCUTb YKpaiHy 40 TaK 3BaHUX «PO3KONIOTUX KpaTH», TOOTO A0 KpaiH, Y AKUX BENUKI rpynu Ha-
CeNeHHS CBITOrNSAOM i Ky/bTypoK NOB’A3YHOThb Cebe 3 Pi3HUMU reonofiTUYHHUMMN LEeHTpaMu i
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pi3HMMU uuMBini3ayismun. IHWa piy, 4n gae Le NigcTaBum NPoBOAUTM reorpadivyHuini KOPLOH MiX
LMMW Tpynammn HaceneHHs, AK ue pobuTb Tol e C.XaHTIHITOH iYnMano iHWmMxX 3apy6idKHNX
(30Kpema pocilicbKux) i BiTYUM3HAHUX HayKOBLiB. Pi3Hi aBTOpM Lel KOpPLOH Mo3Ha4valThb Mo-
pisHOMYy — no AHinpy, no NiHii nownpeHHA Margedyp3bkoro npasa (a BOHO A4OXOANNIO Maiixke
[0 XapkoBa), no niHii MonoTtoBa — PibeHTpona, No KopAoHax KonauwHbLOT KniBcbKoi Pyci
Towo.

AK Ha MeHe, BCTAHOBUTU AKYCb YiTKY pO3MeXyBanbHY TEPUTOpPianbHY NiHI0 MiX Ha3BaHW-
MW TpynaMy HaceneHHs HaBPAA UM MOXNNBO. «KOPAOHU», X0U i iCHYOTb, NPOTe BOHW PO3MU-
Ti, nepedpasoBytoun cnosa npogecopa MNMpeobpaxeHcbKoro 3 Bigomoro Teopy M.bynrakosa
«Cobaye cepue», MOXHa CKas3aTu, WO «iCHYIOTb BiNblie B roN0Bax N0Aei», aHiX y reorpa-
(hiYHOMY NpoCTOPI.

AK cBigyaTb couionorivyHi gocnigxeHHs, Ha Cxogi i Ha MiBAHI YKpaiHM € gocuTb 6arato
rpomagsH, ki 6a4yatb mMainbyTHe YKpaiHn B €Bponelicbkomy Coto3i. Ane B 3aXifHWUX i LLeH-
TpanbHMX 061aCTAX YKpaiHW € NI0AN — rpoMafaHn YKpaiHu, fKi TSXI0Tb Y COLIOKYNbTYPHO-
My nnaHi go Pocii i eBpasilicTBa, xoua iX, MOPIBHAHO 3i CXifHWMMN perioHaMu, 3Ha4YHO MeHLLe.

To6TO 3HAYHI COLIOKYNbTYPHI BiAMIHHOCTI MiX BENUKUMW coOLiabHUMW TpynaMn Hace-
NeHHA YKpaiHu, 3yMOB/IeHi «3iTKHEHHAM LKBini3aLin», AiicHO iCHYOTb. | 1X KOpPiHHA cnig wy-
KaTu He TiNbKW B pafaHCbKOMY Mepiogi Haw ol icTopil, K Le 4acTo TpanngeTbcs, a B Habarato
rAméwunx i nnactax — nepebyBaHHA 3eMeb YKpaiHU B ckiagi imnepili 3 pisHOO LuMBinisayiii-
HOM0 opieHTauieln. Ha 3eMasax YKpaiHu, aKi BXOAWAN NepeBaXHO A0 CKnagy ABCTPO-Y rOpCbKOi
iMmnepii (a ue nepeaycim 3axigHi 3emni), gisna eBponeiicbka MofieNlb NPaBOpPErytOBaHHsA, iBe-
NNKWIA BNAMB Ha NPaBOBY KY/NbTYpY HacefieHHA manu igei MpocBiTHULTBA NPO NPUPOAHI Npa-
Ba JIOAMHW, NPO LIHHOCTI KOXHOrO iHAMBIAa, NPO MOro aBTOHOMHICTb WOAO AepXaBu TOLO.
Ha 3emnax xe, aKi Bxogunu fo cknagy Pociicbkol iMnepii, npaBoBa Ky/ibTypa HaceneHHs,
Xo4a i Mana, AK Le BUMJMBAE i3 paHille cKa3aHOro, CNifibHe iCTOpUYHE NiArPyHTA i3 3aXigHOHO
MOZeN/0, NPoTe Yepes BNAMB MOAITUYHMX i colianbHMX PaKTOpiB i NpaBoBOT NpakTUKK Pocii
Habyna puc, BNacTUBUX POCIACbKIA NpaBoBili KynbTypi3s.

Ha xanb, Ui pucy 34e6inbWIOro HeraTUBHI; i 0gHa 3 r0IOBHUX — MPaBOBUI Hirinism. Ha
BiAMiHY Bif 3axofy, NpaBoBi TpaguLii AKOro popmyBannucs Ha yABAeHHAX NPO NPaBo K Npo BU-
3HAYHY KYNbTYPHY LiHHICTb, Y POCii NpaBo HiKOM He BU3HABaN0CA CKNaL0BOK YAaCTUHOK KY/ib-
Typu. S K3a3HayaB CBOro Yacy aMepuUKaHCbKUM JOCAIAHWUK CYCNinbHOTAYMKMN Pocii A.BanuubKkuid,
npaBsy B Hili 3 yCiX KyNbTYpHUX LiHHOCTel Halibinblw He noTanaHnno. «BoHo 3anepedyyBanocs 3
Halipi3HOMAaHITHILIMX NPUUNH: B iM’A caMOfiep>XXaBcTBa abo aHapxii, B im’a Xpucta a6o Mapk-
ca, B iM’a BUWMX AYXOBHUX LiiHHOCTEl ab0 MaTepianbHOT piBHOCTI»30. IcTopia Pocii ceiguuTs,
L0 BOHA 3aBX/AW HajaBana rnepesary cycnifibHOMY NopsafKy, 3aCHOBAHOMY He Ha PUANYHUX, a
Ha MopasbHUX 3acajax, Ha MOHapXiCTCbKOMY naTepHani3mi, Ha XpUCTUAHCbKMX ifeanax cobop-
HOCTi. Mprnyomy 0C06AMBO CUNLHUIA aHTUKOPUAN3M 6YB BNacTUMBWUIA igeonorii cnoB’aHoMiNbLCTBA,
fKa Akpas i Bigobpaxana oaBiuHuiA aethilnT npasa, BNAaCTUBUIA pociiicbKOMY CycninbCTBY il po-
ciicbKili flep>Kasi, i, BogHo4ac, Bunpasgosysana orodo,

Ba)XKo He MOroAnTMCA 3 OAHMUM i3 HAaKTUBHILLINX MPUXUIbHUKIB CAMOCTINHOTCNOB AHCLKOT
rinkKy umBinisauii i cnoB’AHCLKOT NpaBoBOT CiM™ B nocTpagsaHcbKili Pocii B.M.CUHIOKOBUM,
L0 «couiani3am CTaB BUKIKOYHO 3aKOHOMIpPHO Ans Pocii... Hiweto, y aKiin 3morna 3éeperTtucH,
BVMOKUTW | BpewWTi B3ATU BepX TeHAEHLUIA 4O KYNbTYpHOT ifeHTUYHOCTI», OCKiNbKK «coLliani3m
caM Mo cobi Halibinbl 61M3bKUIA... POCIACbKIA MEHTaNbHOCTi»4L

YnpoaoBX TPUBANOro yacy npaBo B CYCMiNIbCTBI «peanbHOro couianiamy» BCingKo npu-
HUXyBanoca. Moro pagwe Tepninn Ak HeobXigHy AeKopaTWBHY npukpacy, hopmanbHMuii
aTpubyT, pecnekTabenbHuUin thacag, BnacTuBUiA Oyab-aKiil «6naronpucToiiHii» fepxKasi, Lo
LinKoM BignoBigae KoHUenuii «BizaHTU3My». | Xo4ya B pajsHCbKili Teopii npaBa, 0co6/1BO B
OCTaHHI ABa AecATUANITTA icHyBaHHA CPCP, nornagu Ha npaBo Haby/nau 04eBMAHOrO 3axifHOro
BIATIHKY, Ha HOPUANYHY NPaKTUKY BOHW MaliXe He BNAMBanu. Bceoxonnotoumii KOHTPOb fep-
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XaBu Haf 0COOUCTICTIO, NPIOPUTET «KONEKTUBICTCbKUX», & HACMpaBAi AepXaBHUX iHTepecis
Haj iHTepecaMu OKpPeMOi N ANHU, HEXTYBaHHSA Ti TPOMaAAHCLKUMUK 1 NOAITUYHUMU MpaBaMu
i ceob6oflamm — TakuMu Bynu «npasBoOBi» peanii «peanbHOro couianismy». AK TiNbKW KpaiHa
cnpobyBana BiAMOBAATUCA Bif TOTaniTapHUX MeTOLIB MpaBAiHHA A CTaTU Ha WAAX NpaBoBOT
fepxaBu, TiNbKW-HO NlOAM dicTann MOXNMBICTb KOpPUCTyBaTMCA npaBamu i ceobogamu, —
nucas BigoMuii TeopeTMK npaea i KomnapaTueicT B.O.TymMaHOB, — Bigpa3y X JaBaBCsl B3Ha-
KW HU3bKUI piBeHb MPaBOBOI Ky/AbTypu CYCMiNbCTBa, 3HeBara [0 npasa, WOro HeXTYBaHHS.
MpaBoBuUiA Hiriniam npu 3atpebysaHOMY npaBi BUABMBCHA KyAU MOMITHILIWM, HIX Npu npasi
He3aTpeb6yBaHOMY»42

To um BapTo YKpaiHi, AK, A0 pedi, i Pocii, Aka NnpofoBXye AeKknapyBaTu Kypc Ha OHOB-
NeHHS, igeHTMdikyBaTn cebe 3 TaKol, MOBTOPIOID, TPAAULIAHOW ANS HEl, MPaBOBO Ky/bTy-
poto?

CknagHuini cumb6io3 HOPMATUBHOrO MaTepiany HeOA4HOPIAHOT NpUpoAM ¥ reonpaBoBOT
CMPsIMOBAHOCTI, MepensieTeHHs Pi3HUX TUNiB NPaBOBOT Ky/bTYpW Ha TEPUTOPIT CyyacHOoi Y Kpa-
THM B monepegHi iCTOPMYHI enoxyu Haknanum MNOMITHWIA BIAGMTOK Ha HalioHaNbHY YKpaiHCbKY
npaBoBy cucteMy. BoHa CbOrogHi € LOCUTL CYNepeysIMBOIO i Pi3HOBEKTOPHOK, TOMY i1 HE MOX-
Ha 6e33aCTepeXxXHO BigHeCTU f0 NeBHOT NpaBoBOT CiM’. Lle iCTOTHO yCKnagHIO€e npouec imn-
nemMeHTaUil eBponeiicbKMX NpaBOBMX LiHHOCTel i cTaHgapTiB. OdiliiHe CNPUAHATTA €BPO-
nencbKMX CTaHAapTIB Mpas NOAWHM WAAXOM iX (ikcauii B8 KOHCTUTYLIT YKpaiHu (TyT BOHa, 3a
BMCHOBKaMM €BPONENCbLKNX EKCNEPTIB, € OAHIEN 3 HaKpaLLMX KOHCTUTYLiN) HEe NepeTBOPU/IO
TX Ha YaCTWHY KyNbTYypW N MEHTaNbHOCTI, HaBiTb, 3faBanoca 6, HalaKTUBHILWIOT YaCTUHW Ha-
poLy, AKa nNpeTeHAye iMeHyBaTUCA NONITUYHO eniToto. MNpaBa NOAWHN BCe LW e He BNucanucs
B KOHKPETHI MOMiTUYHI 7 couianbHi YMOBM Halw Ol KpaiHW, BOHW 3aNULWIal0TbCA, SKWO W He
30BCIM YyXXMMU, TO, NPUHAAMHI, | He BU3HAYalbHUMUN AN NPaBOCBIAOMOCTI 3HAYHOT YacTUHU
HaceNeHHs.

Lle ogHa 3 BUpiWanbHMX MNPUUYMH PI3KOTO NOTIPWEHHS CTaHy 3 AOTPMMaHHAM i3abe3ne-
YeHHAM Mpas NIOAUMHU B YKpalHi, AKe MU CNOCTepiraEMo HWHi. Bnaga nocnigoBHO M HEYXWULHO
«CMOB3a€e» [0 XXOPCTOKOro aBTOPMUTApU3My, MOPYLIYIOUYM eNeMeHTapHi npasa rpoMagsH Ha
cBo6ofy cnoBa, yMKKW, MIiTUHTIB, leMOHCTpaLi, NignpueEMHNLTBA, Ha HEJOTOPKAHHICTb 0CO-
61, NpMBaTHICTb TOW,O, & HACeNeHHA, Ha BiAMIHY Bif HacefeHHA iHWMKX KpaiH, 3a TUM nepe-
BaXHO cnocTepirae. He uyTu, Wo AyXe NpUKpPO, peakuii Ha 6pyTanbHi NpoTUnpasHi Aii Bnagm
3 60Ky HOPUANYHOT CMINbHOTK, 30KPeEMa YMCIEHHUX NpodeciinHnX 06’egHaHb NpaBHUKIB. He
BUABNAE 0CO6MMBOT aKTUBHOCTI I iHTeNeKTyanbHa efnita cycninbCTBa.

LimBinisauiliHa pi3HOBEKTOPHICTb BUABNSETbCSA TaKOX Yy CTaBfIEHHI MONITUYHOrO icTe-
ONilUMEHTY 1 3HAYHOT YaCTUHM HaceNeHHs YKpaiHW A0 YMHHOI KOHCTUTYUIl i nepcnekTuB
Tl yaockoHaneHHs. Hepigko BCi Herapasfu, fKi BigbyBaloTbCA HWHI B CYyCMiNbCTBI, 30KpeMa
B NONITUYHOMY XUTTi YKpaiHW, MNONITUKN CXWUNbHI NMOACHIOBaTU HEAOCKOHANICTHO YMHHOrO
OCHOBHOro 3aKoHy. 3Bigcu HagMmipHa yBara 40 MOro OHOB/IEHHSA, SiKa BX€ HeBAO0B3i micns
NpuinHATTA KoHcTuTyuii 1996 poky Habyna xapakTepy KOHCTUTYLiiHO-pehOpMaTOpPCbKOrO
O6yMmy, KW TPUBAE LOHMWHI, | 3aBULLEHI OYiKyBaHHS MPaKTUYHOT Pe3y/NbTaTUBHOCTI BHECEHUX
80 KoHenTyuii 3miH.

MPUUYMHM TaKOTro KOHCTUTYLIAHOrO ifeaniaMy AOCUTb HeoAHOpPiAgHi. TyT nepeTHynucs, 3
0fHOro 6OKY, pafsHCbKUI, CyTO NparMaTuyHuii Nigxigao npasa AKA0 IHCTPYMEHTY, 3HapALAA,
3ac00y BTiNIEHHS B XXUTTA NONITUKM BNagm, a 3 iHWOro — cnpasfi NOMiTHE NiABULWEHHS 3Ha-
YEHHS KOHCTUTYLINHMX (POopM y KpaiHax 3axoay i B iHTerpayiiiHux npouecax, sKi BigbyBarTb-
CS HUHI B €BpoNi My CBITi, WO Aae Baromi NigcTaBn NepernsaHyT Hawi TpaguuiliHi ysBNeHHS
Npo «BTOPWHHICTb» MPaBOBUX (POPM «EKOHOMIYHOro 6asucy» i L03BONAE CTaBUTU MUTAHHA
npo BifHOCHY CaMOCTIiliHICTb MPaBOBOro BUMIipy B iCTOPMYHOMY NpoLeci Nopag i3 TEXHIYHUM,
€KOHOMIYHWM, NONITUYHMM, SIKi CNIBICHYIOTb Y Yaci.
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Tomy, He 3anepeyyroun Heo6XigHOCTI BAOCKOHANEHHS LeAKUX NON0XeHb YMHHOT KOH-
CTUTYLiT 3 BpaxyBaHHAM MO3MTWBHOIO AOCBiAY KOHCTUTYLIAHOrO peryntoBaHHA 3apybiKHUX
KpaiH, eBPONEeNCbKNX | MDKHApPOAHUX CTaHAAPTIB, He BapTO CNoAiBaTMCA, WO NiCNA BHECEHHSA
3MiH o KOHCTUTYLIT B KpalHi NOYHYTLCS WBUAKI NO3UTUBHI 3MiHN.

BHeceHH$s 3MiH o KOHCTUTYLIT — Ue, X04 i BaXX/IMBUIA, 0fHaK SBHO HeJOCTaTHIN KpPOK 40
pehopMyBaHHA NONITUYHOT CUCTEMU 1 MoAepHi3auil BCiel KpaiHW. HaBiTb HaliAOCKOHaniwa
KOHCTUTYLiS MOXe TaK i3annMwmnTucs geknapatieto, pecnekrabenbsHuM gacagom, SKLWo i no-
NOXEeHHS He ByAyTb HEYXWU/IbHO BUKOHYBATUCA. Y CBOT He Takili i ganekii pagaHcbKii ictopil
YKpaiHa Le BXe npoxoguna. Ha xanb, CiIMHaAUATUPIYHWIA JOCBiA nicna NPUAHATTS YUHHOT
KoHCTuTYyLiT He BCcense onTUMi3My. HexTyBaHHA Ti NONOXEHHAMU, HepiAKO 6pyTanbHe, CTano
XapaKTepHOK PUCOI BITUU3HAHUX MOXHOBNAALIB, HE3A/EXHO Bif KONbOPIB NOMITUYHUX CUN,
SKi BOHW NpeAcTaBAATb.

MapafgoKcanbHO-XUMepPHE MepenieTeHHS KOHCTUTYLiHOrO ifeaniamy M KOHCTUTYLiAHO-
ro HiriniaMy — ue TakoX of4Ha i3 HabyTuUX HalioHaNbHUX puUc LKBiNi3auiliHOT pi3HOBEKTOp-
HOCTI ICTOPMYHOIO PO3BUTKY YKpaiHu. He3Baxaroumn Ha, 34aBanoca 6, pisHy CIpPSAMOBAHICTb
LWX ABULL, BOHM BpeLWTi 3MUKAOTbCA, CTBOPHOKO YN Bi CTOPOHU «OfHIET Mefani» — pediun-
Ty NONITUYHOT A NPpaBOBOT KyNbTypu, Ae)OpMOBaHOT MPaBOCBI4OMOCTI.

XO04 OCTaHHIM 4acoMm Yy 3B’A3KY 3 HabMMXEHHAM MOXAMBOrO MignNMCcaHHSA 4OroBOpYy Mpo
acouiayito 3 €sponeicbknm COKO30M 3aKOHOAaBYa po60oTa YKPaiHCLKOr0 napfaMeHTy 3 imn-
neMeHTauii eBponencbKUX CTaHAAPTIB Yy HalioHanbHY MpaBOBY CUCTEMY YKpaiHu feuio ak-
TMBi3yBanacs, NpoTe BOHA 3aNMLWAETbLCA AOCUTL MNABOK W HEMOCNIAOBHOK. | Le He AWBHO,
AKW,0 3BAXMWUTU Ha HUHILWHINA, faneknin Big 3rafjaHnx CTaHAapTiB, CTaH nmapnamMeHTapusmMy B
YKpaiHi. Xo4ya A0Oro CTaHOBNEHHS Ha MOYaTKy He3aneXHOoCTi 3gaBanocs AOCUTb O6Haginmn-
BWM, HWHi, 0CO6/IMBO B OCTaHHI TpW POKWU, pPO/b NapfaMeHTy AK IHCTUTYTY 06MiHY fyMKamu,
[ianory Mi>k napfiaMeHTCbKOK GiNbLIICTIO i MEHLWICTHO, e)eKTUBHOIO IHCTPYMEHTY KOHTPO/IO
3a [iSNbHICTIO ypAdy W iHCTPYMEHTY NPUIAHATTA 3aKOHIB, CNPAMOBAHMNX Ha 3a6e3ne4YeHHs iH-
TepeciB yCiX rpoMagsaH icouiaflbHUX TPy, a He OKpPeMnX HabMXeHUX 40 BNagmn onirapxiyHux
KNnaHiB, MPaKTUYHO 3BefeHa HaHiBelb.

Byab-aKnii gianor Mixk NpoBnagHoK GiNbWICTIO i ONO3ULIE BIACYTHIA, 3aKOHW 4acTo
YXBantoTbCa 3 rpybumMm nopyLieHHsM BCTaHOBNEHOT KOHCTUTYUiE0 npoueaypu — 3a nomMa-
XOM pYKW BifOMOro «MnapiaMeHTCbKOro AUPUreHTa», nepeBaxHO 6e3 06roBOpPeHHSA HaBiTb
[ONEHOCHMX ANA KpaiHW 3aKoHONpoekTiB. OCo6UBY TPUBOTY BUKNUKAE MOMITHA TeHAeHLiA
[0 3pOCTaHHA KinbKOCTi 3aKOHIB, fiKi cynepeyaTb KOHCTUTYUIT YKpaiHu 3a CBOIM 3MIiCTOM, i
HaliicKpaBilWMMMN NpuKIagaMu € CyMHOBIfOMMUIA 3aKOH YKpaiHn «[po 3acagu MOBHOT nofni-
TUKM B YKpaiHi», HeWo04aBHIN 3akKoH YKpaiHn «[Mpo BceyKpaiHCbKWiA pethepeHayM» Ta iH. Mo
CyTi 3a6/10KOBaHi KOHTPO/IbHIi MOBHOBAXXEHHA MapnaMeHTy.

BigHOBNEHHS napnameHTapu3My B YKpaiHi (y ToMy yuchi, yepe3 MoninweHHs iioro pe-
ryn0BaHHA Ha KOHCTUTYLIAHOMY PiBHI) — BaXiMBa yMoBa il HA6NMXXEHHS 40 €BPOMENCbKMX
LiHHOCTe.

He MeHLW BaX/IMBOK YMOBOK € MOCUMEHHA rapaHTili He3aneXHOCTi cyay, piBeHb f0-
BipM [0 AKOro B CyCMninbCTBI HaA3BMYalMHO HWU3bKWIA, a KOPYMMOBaHICTb CYA0BOro Kopny-
cy, 3a faHumum MiXHapofgHOT rpomMagcbKoi opraHisayii 3 npoTugii Kopynuii Transparency
International, ogHa 3 HaliBMLW KX cepeq AepXaBHUX OpraHis iycTaHOB.

3akoH YkpaiHu «[lpo cygoycTpiil i cTaTyc cyafis», skuil nocnixom, 6e3 nonepefHix
LIMPOKMX 06roBOPEHb Y KOMI BITYM3HAHUX (haXiBLiB i 3apy6iXXHMUX eKcnepTiB i, roNoBHe, 6e3
BpaxyBaHHS 3ayBaxeHb BeHeliaHCbKOT KOMicii, 7 nunHa 2010 poKy NpUAHATAIA BepXoBHOIO
Panoto YkpaiHu, He TifbK1 He NPMU3BIB 40 NOCUIEHHA HE3aNeXHOoCTi cyay i cyadis, ane i pos-
WMPUB MOXUBOCTI A8 NOAITUYHOTO i IHWOro HE3aKOHHOMO BNAMBY Ha CyAf4iB, WO Ha Npak-
TUUi NoCcTaBUO IXy Wie 6inblly 3aNeXHICTb Bij 3aKOHOAaBYOT /i BUKOHABYOT BNagu.
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AKWO A0 NpUAHATTA 3aKOHY YKpaiHu «lpo cygoycTpili i cTtatyc cyanis» cepep 6ara-
TbOX (haxiBLiB BCe Lie NOOyTyBana AymMKa Npo MOXJ/UBICTb NMPOBEAEHHA Cy[0BOI pepopmu
6e3 BHeCeHHA 3MiH 0 KOHCTMTYUIT YKpaiHM, TO CbOrofgHi npakTU4HO BCi (i HayKoBLi, i npak-
TUKW) OAHOCTalHIi — 6€3 KOHCTUTYLiAHWX 3MiH NOBHOLiHHA cyAoBa pehopma B YKpaiHi He-
MOX/NBa.

Taki 3MiHM MalOTb OXOM/IOBATM KOMMNIEKC 3aX0f4iB: BUNYYEHHS 3 npouecy popMyBaHHS
CYLLIBCbKOro KOpMycy NOAITUYHUX OpraHiB, AKi, AK CBI4YNTb YKPaTHCbKWNIA A0CBIg, HE MOXYTb
6yTV NONITUYHO Heynepes>KeHUMU NpU NpPU3HaYeHHi i o6paHHi Cyadis; 3akpinneHHA B KoH-
CTUTYLIT NPUHLMNY HE3MIHKBAHOCTI CyAaiB, AK Ue 3afikcoBaHO B KOHCTUTYLIiAX 6araTtbox
€eBpONeicbKUX KpaiH i Ha WO HEeOAHOPA30BO 3BepTanu yBary 3apybixHi ekcnepTu, 30Kpema
BeHeliaHCbKa KoMicisl; pehopMyBaHHA nepefbayeHnX YNHHOWO KOHCTUTYLiE npoueaypu i
nigcTaB NPUTATHEHHA CyA4iB [0 AUcCLMNAIHApHOT BignoBigansHOCTI, No36aBneHHs IX iMyHiTe-
Ty, 3BifIbHEHHA CYALIB 3 Nocagu AN MaKCMManbHOT enoniTu3auii uux npoLuecis; NpuBeAeHHS
y BiANOBIAHICTb i3 €BpOMENCbKUMK CTaHAapTaMyn NOpPAAKY (hOpMyBaHHA, PYHKLUiA | MOBHOBA-
XeHb Buwoi pagn rocTtulii towo.

Uy 3gaTHa BnopaTtMcsa 3 UMMM 3aBfaHHAMMW cTBOpeHa npu lMpesnaeHToBi YKpaiHn KoH-
CcTUTyLiiHa Acamb6nea? MepuneTii, Aki BigdyBatTbCA B Hili HABK010 3MiH A0 po3giny VII KoH-
CTUTYLIT YKpaiHu, NpucBAYEHOro NpaBoCyAAalo, faoTh NigcTaBy cyMHiBaTucs. KoHCTUTyUinHa
Acambnes (hakTUUYHO yCyHYTa Bifi 6e3nocepesHbOT pO3pOOKN NPOEKTY 3MiH 0 3rajaHoro pos-
piny KoHctutyuii. BiH po3po6neHunii y cTiHax AgmiHicTpauii MpesngeHTa YKpaiHu, WO BXe
camo no cobi cBiguunTh, WO BNaga, 30kpema MNpes3neHT, He MAe Hamipy BTpayvatyt NONITUUYHUI
KOHTPONb Haf HalioHanbHOW CyA0BOK cucTeMoto. Lle nigTBepAXyHOTb i MEeBHI MOSOXEHHS
3aKOHOMPOEKTY, fiKi 3anuwatTb 3a MNpe3snaeHToOM HAATO BEAMKI MOBHOBaXXEHHSA y CYAOBIl
cthepi. Xoya Ui NOMOXKEHHS B NOACHIOBaNbHIN 3anucLi 40 3aKOHOMPOEKTY Ha3BaHi «Lepemo-
HianbHUMW», Ha NPakTULi, AK NIATBEPAXKYE BITUNIHAHUI LOCBIA, «LepeMOHIaNbHICTb» MOXe
TpakTyBaTuCa LOCUTb LWIMPOKO, TOOTO Tak, K Y KOHKPETHIN cuTyauii AUKTYE NONiTMYHA JO-
LiNbHICTb.

NMM6oKOro ycBifoOMeHHS colianbHOT il NpaBoBOT LIHHOCTI IHCTUTYTY He3aNexXHocTi cyay
 cynniB CbOTrOAHI HEMAE SIK y BEPXHiX elWwefnioHax BMagu, Tak i, Ha Xa/b, Y 3HAYHOT YaCTUHU
HaceNeHHA YKpaiHu. HesaneXHicTb CyAdiB 4acTo NPOAOBXKYE CApUiiMaTnCa AK NpuUBinen cya-
[iBCbKOr0O KOpMnycy, a He K 04He 3 HANCYTTEBIWNX HaAbaHb €BPONENCbKOT, a HUHI M 3arasbHo-
CBIiTOBOI UMBiNi3auil.

HaBpapg 4un BapTO O4YiKyBaTW iCTOTHMX 3MiH B YTBEPA)KEHHI He3anexHocTi cygy (HaBiTb
3a YMOBU BHECEHHSA MPOrpecuBHMX 3MiH A0 KOHCTUTYUIT YKpaiHn) 6e3 3MiHU MeHTaniTeTty W
CTUMI0 MUCAIEHHA caMUX CYALiB. HamaraHHs BNAWBaTU Ha Cyfd, O4E€BUAHO, 3aBXAMN BYAYThb, TUM
6inblwe, 3 60Ky yKpaiHCbKOT BNagu 3 nputamaHHUMM ili pucamu «Bi3aHTU3My». | 6e3 cnpo-
TWBY CaMUX CYAAiB TaKOMY BMAWBY CYA He3aneXHUM He cTaHe. A Ana CApoTUBY NOTPIOHI fK
npodecioHaniam, TakK i BUCOKI MOpanbHi SIKOCTi CYyAfiB, Of4HIEH0 3 BU3HAYaNbHUX cepej AKUX
mMana 6 cTatu camonoBara CyffiB, aKa HUWHI 3yCTpivyaeTbCA HeyacTo.

FMnbokoro petopMyBaHHA BMMAaralwTb NpoKypaTypa, iHWi NpaBOOXOPOHHI opraHu, op-
raHu MicL,eBOro caMoBpsijlyBaHHS i1 6araTo iHWMX cdhep cycninbHO-NONITUYHOrO A NPaBOBOrO
XUTTS.

MpoTe Ans Takoro peopmysBaHHsA NOTPiGHI He Aeknapavyii, He «CTBOPEHHSA NPeCTUXHOT
BUAMMOCTI» i imiTayia pedopm, a TpaHchopMmalia LiHHOCTER y CBigOMOCTi, Hacamnepeg y
CBIJOMOCTI NONITUYHOT i IHWMNX eNiT, HAABHICTb Y HUX BOJI 40 CAPAaBXHbOT 3MiHU peanibHOCTI.
A Le 3anexuTb Bif TOro, 4n byfe npaBoBa cucTemMa YKpaiHu i Hagani 3Haxo4uTnCa B NOJOHI
LMBiNi3ayifnHoOlT «pi3HOBEKTOPHOCTI», Y BOHA TakM N036aBUTbCS TUX BIKOBUX HallapyBaHb,
AKI Npuraywmnnn ii eBponelicbKe KOPiHHSA, i 3p06UTb 0cTaToOYHWIA i, 6yaemMo cnogisatucs, 6e3-
MOBOPOTHUI BUOIp Ha KOPUCTb LiiHHOCTEl eBponeiicbKOT LuMBinisayii. Mpuyomy, SK BUNIMBAE
3yCbOro BUK/IafleHOro paHille, Mae NTUCA He NPO HabyTTA NPaBOBO CUCTEMOK YKpaiHW HO-
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BOT NS Hel yuBinisayiinHol igeHTUYHOCTI, AK BBaxkae KO.M. O60pOTOB, a NPO 3aKOHOMIpHUIA
npouec NPoAOBXEeHHA T i4eHTUYHOCTI, 3aKnafeHol we B enoxy Kuiscbkoi Pyci.

Bub6ip, nonpu oro HibUTO «CTBOPIOBAHY BUAMMICTb», 3aiULWIAETbCA ANA YKpaiHU He-
npocTuM. AK CAyWHO 3a3HavaoTb C.AaltoK i B.FpaHOBCbKMWIA, W06 0CTAaTOYHO BU3HAYUTMCA,
«Tpeba yaBuTK c06i piBeHb BU60OPY — MU pobumo Bmbip He mik CLUA um Pocieto (moxe,
yepe3 200 pokiB UMX KpaiH He Byfde B3arani),.. He Mix €Bponoto il A3ieto (OCKiNbKK CyTO NPO-
CTOpOBA IXHA i3015Li9 Ma€ 3roA0M 3HUKHYTWK), He MiXX aTNaHTU3MOM i eBpas3iinicTBOM (OCKinb-
KU Apyra KOHLenuwis He Mae NO3UTUBHO YCBIAOMMNEHOT0 €EAMHOI0 KY/NbTYPHOIO 3MIiCTYy), MU poO-
6rmo BMOGIp MiX BOMA TUNaMU KyNbTypu, iBOMa KY/NbTYPHUMMW TUNAMK LUBINisaLii, i oguH i3
umMx TUNiB uueinizauii 36epexxetsca il yepe3 200 pokiB»43.

HafaHHA nepeBary nepwomy Tuny umeinisayii — e, NO CyTi, KOHCepBaLis Toro, wo
MW MAEMO CbOrOfHI — HaABHICTb OiNblW-MeHLW «61aronpUCTORHUX» PUANYHUX HOpM, 30-
Kpema KOHCTUTYLiAHOT Teopii i NnpakTMKK opuanyHoi KoHcTUTyLil, AKi 3aranom BignoBigatTb
cyyacHUM HapbaHHAM, | BeNMYe3HOT NPipBM MK iX MOMOXEHHAMWU i NOBCAKAEHHOI peafb-
HICTIO: LJOMiIHYBaHHAM Y Hiil NoABiliHUX CTaHAapPTIB, NOAITUYHOT, 6i3HECOBOT /i KOpnopaTnBHO-
KNaHOBOT AOLINbHOCTI HajJ 3aKOHOM, BMOGIPKOBUM MpaBoCyAAsaM, KOpYMLieto i BNafHOK BCe-
[O03BOMEHICTIO 32 NPUHLMMNOM «CBOIM — BCe, a BOpOraMm — B’A3HULUSA».

Lpyruit xxe TMn umBinisayii BigKPpUBAE MOXAUBOCTI ANA YTBEPAXKEHHA B YKpalHi Takmx
3an04aTKOBAHMX €BPOATNIaHTUYHOK LMBiNi3aLi€ld, a HUHI — 3aranbHOMACbKNUX LiHHOCTEN,
AK 3a6e3neyeHHsA HeBigUYyXXyBaHMX npas i cBO6OL NOANHN, BEPXOBEHCTBO MpaBa, CnpaBej-
NnBe NpaBoCyfAs, PO3BUHEHI Npouefypu po3B’A3aHHA CYCMiNbHUX KOHMPNIKTIB | LOCATHEHHSA
rpomajgcbKol 3narogm Towo.

Bnbip Ha KOpWUCTb €BPOATNaHTUYHMUX MPABOBUX LLIHHOCTElM 30BCiM He MepelKogXae i
TUM 6inblle He CKacoBYe 6araTOBEKTOPHOCTI TOProBMX, TEXHIYHUX, 30BHILIHbOEKOHOMIYHUX
cnpsAMyBaHb YKpaiHW. binblie TOro, TiNbKU Ha OCHOBI LUWX LiHHOCTEW Ana Hel MOXYTb Bif-
KPUTUCS HOBI NEPCMeKTUBH.

1 Buctyn Mpe3ugeHTta YKpaiHu Ha 18-my CamiTi nas gepxas LieHTpanbHOT €Bponun y yepBHi 2013 p. Na3eTta
«[leHb», 14-15 yepBHa 2013 p.

2. IHTeps’to 3 [onoBoto BepxoBHOT Pagu YkpaiHn B.B.Pnbakom. [i3epkano TuxHsA. DT.ua, 28 rpygHs 2012 p.
3. Taserta «[eHb», 17-18 TpaBHa 2013 p.

4. Tanywko K., Ouikyloum Ha «pocCiiicbky enoxy cBiTOBOT icTopii». Benuka into3is /ibBa FymMinboBa i BUTOKM
HOBITHbOTO eBpasilicTBa. aseTa «[eHb» 8-9 noToro 2013 poky.

5. Uwur. 3a lanywko K. BkasaHa cTaTT4.

6. [us.: EBpasuniickas KOHLENLNA COBPEMEHHOr0 pOCCUiCKOro rocygapctea. «Kpyranii cton» xypHana «®u-
nocotus npasa»// dunocopua npasa. — 2000. — Ne2., c.6
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SUMMARY

FEATURES OF UKRAINIAN LEGAL SYSTEM
AND THEIR INFLUENCE ON THE IMPLEMENTATION
OF EUROPEAN LEGAL STANDARDS IN THE NATIONAL
LEGISLATIVE AND REGULATORY COMPLIANCE PRACTICES

Mykola Koziubra (Ukraine)

mplementation of the European legal standards in the mechanism of legal regulation

depends mainly if not crucially on the condition of the domestic legal system and the

civilizational and value orientation chosen.

Unfortunately, we must state that for 22 years of its independence Ukraine has not
finally made its civilizational choice despite the immutability of its European integration
course declared by the Law of Ukraine On Domestic and Foreign Policy dated 1 July
2010 and the recent statement of President of Ukraine Viktor Yanukovych, that “the EU
is civilizational and historical choice of Ukraine.” Furthermore, sometimes it seems that
even the top echelons of the Ukrainian power lack unity of views on this issue. That is how,
in my opinion, the words of the Chairman of the Verkhovna Rada of Ukraine V.V.Rybak that
“multi-vector foreign policy is a historical mission of Ukraine” and this, as he says, “should
be honestly acknowledged and not hidden behind double standards” should be assessed. We
cannot say that this position has no support in the public mind.

As rightly observed by O.Pashaver, a well-known domestic economist, economics is
not neutral to values. Economic assessment of advantages of this or that vector of economic
development is meaningless, if countries have different non-economic factors (political,
social, cultural, moral, mental, etc.). Therefore, a choice of civilizational orientations
particularly in the field of legal values is crucial for any country that has taken the path of
independence.

Forthe former socialist countries ofthe Central Europe this issue was not too difficult to
resolve. Without any hesitation they are gradually getting rid of signs of the pseudo-socialist
legal system temporarily imposed on them and are returning (or have returned) into the
family of continental law customary for them, which is fully consistent with the natural
process of continuation of their legal identity.

This issue turned out to be much more difficult for the post-Soviet countries, particularly
for Russia, Belarus and Ukraine. After a short period of the “Europeanization” of Russia,
which reflected in its accession to a number of European regional organizations, especially
the Council of Europe, its humanitarian elite, including lawyers, activated the ideas related
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to the concept of Eurasianism formulated in the 20-30 years of last century, which is a purely
Russian philosophical school.

Defining the territory of Russia as Eurasia, the creators and supporters of this school
attempted to justify the natural geographical and cultural identity of Russian civilization
which is based on the conscious synthesis of “Europe” and “Asia”. However, non-European
values evidently dominated in this synthesis. The ideas about natural, inalienable rights
and freedoms turned out to be strange for Eurasians, they actually rejected such principles
of European (Euro-Atlantic) civilization as democracy, political pluralism, separation of
power, rule of law, inviolability of property, etc., calling for the adoption of the values that
form the basis of the Eastern culture — collectivism, state-centrism, priority of obligations
over individual rights, etc. In fact, the concept became an apologist and inspirer of Russian
nationalism and imperial ambitions of Russia.

In today’s post-Soviet Russia, with its inclination for resuscitation of greatness of the
formersuperpower, the Soviet nostalgia and the existing rigid vertical ruling, the Eurasianism
ideas have acquired the new meaning. Actually, now the concept of Eurasianism is not limited
to Russia, and it bids for geopolitical extension, appealing to the irrational fateful mission of
the Eurasian space and the special historical role of Russia in it.

Over the past two and a half decades a number of works has been published in Russia.
They are devoted to the history of Eurasianism, its status and prospects of development, as
well as to particular aspects of Eurasianism. In fact it has become a “basis for post-Soviet
anti-Europism”.

If the disputes between the Eurasians and Euro-Atlantists concerning the strategy of
the development of national legal systems were limited to Russia and its legal system only,
they might be not worth detailed consideration. But in Ukraine there are also proponents
of special path of development of the national legal system, who advocate the concept of
the Eurasian legal family which includes the national legal systems of Russia, Ukraine and
Belarus.

When justifying the Eurasian legal family, the main focus is kept on the categories
“geography and space” or the so-called “place of development” determinant for
Eurasianism.

At the same time, the place of development for Ukraine is “historically given and gives
us no choice because its socio-historical environment and territory ... really exist, so the
question regarding the European choice (obviously in geo-spatial terms) is illusory.” As noted
by the proponents of this approach, the uniqueness of Ukrainian place of development has
a specific character, distinguishing it from both Roman and Germanic place of development
on the one hand, and the Russian place of development on the other hand.

It may seem that it is hard to escape a conclusion that the uniqueness of “the place of
development” of Ukraine causes (ormust cause) cultural uniqueness of Ukraine (i.e. special
style of its culture). However, according to supporters of this idea, we can acknowledge
cultural proximity of Ukraine and Russia, which just indicates their belonging to a common
civilization, known as Eurasian.”

The peculiar features of the Eurasian legal family are determined, first ofall, by essential
differences between value paradigms of eastern (Eurasian) and western (European)
civilizations. If eastern tradition is characterized by consolidation of unity between the
society and an individual, by domination of such principles as fairness, humanity, honesty,
respect for parents and elders, preservation of family and self-improvement, the western
tradition means opposition between an individual and the society, the priority of individual
values over social values.

However, there are many good arguments that cast doubt on the ideological basis forthe
said concept. It is obvious that in order to choose the strategy for the development of post-
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socialist countries of Europe, namely Ukraine, cultural politics rather than geopolitics with
its principle of geographical coordinates are of decisive importance. This is clearly confirmed
by the historical experience of the late XX — early XXI century. With the rapid development
of transport, mass media, computerization and the Internet the geographic location looses
the dominant importance it had half a century ago. Social, including legal, changes are
associated now not only with the territorial “place of development” (geographical area), but
with the change of space of the cultural influence exerted by a certain country, the choice of
its cultural priorities.

Determining the place of Ukrainian national legal system among modern legal
systems, one should proceed not from geopolitics as Ukraine does not really have a spatial
choice, but from cultural politics, i.e. identification of Ukraine with a certain period oftime
in the past and in future, from the awareness of themselves within a particular culture.
First of all, the matter should obviously concern the identification with the era and the
culture when we had our own state, i.e. with the era of Kievan Rus.

Archaeological and written sources, particularly monuments of legal culture of Kievan
Rus evidence that its legal system was formed and functioned on the basis of its own quite
distinctive customary law, which not only “fitted” the general legal trends of the medieval
Europe, but in some respects was even ahead of it.

Subsequently, the Christianization of Rus resulted in qualitative changes in many
aspects of life, contributed to the development of writing, literature, art, architecture,
etc. Byzantine legal culture also influenced the formation of the legal culture and law of
Rus — Ukraine, However, this influence should not be overestimated, as it happens in the
literature, specifically in the domestic one, or compared with the influence of Byzantine art
and architecture.

The influence of Byzantine law on the legal system of Kievan Rus was rather
ambiguous.

Having developed intensive contacts with the Byzantine Empire, especially with
the Byzantine legal culture after the adoption of Christianity, Kievan Rus continued to
maintain and develop its European legal tradition, albeit indirectly, through the legal
system of the Byzantine Empire. If after the adoption of Christianity the spiritual and
cultural traditions of Ukraine — Rus were influenced by the Byzantine East, the legal
structures were influenced by Latin West with defining the role of the Roman law.

But on the other hand, the Byzantine type of reception of the Roman law has signs of
the mentioned “prestigious appearance”. Reception, although based on the materials of
the primary sources, but it was carried out without comprehensive study of the principles
of the Roman law and its penetration into social legal awareness. Characteristic features of
the reception were limitation of its philosophical foundations to orthodox Christian doctrine
(Orthodoxy), organization of reception on the initiative “from above”, preferring the form
over essence, etc. These features of Byzantine legal culture negatively affected not only and
not so much the legal system of Kievan Rus because of its relatively rapid downfall, but the
following stages of the development of law on Ukrainian lands, although the influence of
“Byzantism” was exerted not from the territory Byzantium which also ceased to exist , but
from other territories.

With the downfall of Kievan Rus, the lands of modern Ukraine continued to be under
greater influence of European civilization as compared with Moscow, which due to objective
historical circumstances turned out to be more suitable to accept “Byzantism”, in particular
the above features of “prestigious appearance of law”.

The law of Ukrainian lands that were part of the Polish and Lithuanian-Russian states
borrowed the principles and ideas of the Polish and Lithuanian law, but these borrowings
did not change the legal identification of Ukrainians, since the law of Poland and Lithuania,
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unlike Russian law, was directed at European, the Old Roman law, that is at the Euro-
Atlantic legal culture.

Thus, the “Eurasian” culture is historically alien to Ukraine; it was actually imposed
on it when major part of Ukraine was a part of Russia for three centuries. However, the
strong geopolitical influence of Russia could not change their “cut-through nature”. It
became particularly evident during the fight of Ukrainian people for their independence
and formation of their own state, when European values clearly dominated the ideological
postulates of “Byzantism” and “Eurasianism”, being officially stated in the constitutions or
their drafts. This is undeniably confirmed by the Pact and Constitution, laws and liberties of
Zaporizhia Army of 1610, known as Pylyp Orlyk Constitution, which by its ideas, democratic
principles and content reflected and went sometimes ahead of the public opinion of Europe
of that time, Draft Statutes of the Ukrainian Union Volny Soyuz — Vilna Spilka by M.
Dragomanov, the draft of Fundamental Law of Independent Ukraine by M. Mikhnovsky, the
UNR Constitution, the ZUNR Constitution, etc.

One can not ignore the fact that the Ukrainian legal system developed under the strong
influence ofthe later Roman lawand other sources inherent in the Euro-Atlantic culture, even
in conditions of the dominant geopolitical influence of Russia, as evidenced, for example, by
the Set (Code) of 1743 — “Laws governing litigation procedures of Little Russian people”
that many times exceeded the feudal system of the Russian law existing at that time.

It should be noted also that a large part of modern Ukraine (Western Ukraine) was not
part of the Russian Empire, but part of the Euro-Atlantic countries, therefore it was under
the dominant geopolitical and cultural influence of this civilization. So, the Euro-Atlantic
values ofthe population of this part of Ukraine had no time to deform during a short period of
its membership in the Soviet Union, as witnessed by special sociological researches.

Nevertheless, taking into account the historical fate of Ukraine, it would be an
exaggeration to talk about its current civilizational homogeneity. Accordingto the sociological
researches, in the East and South of Ukraine there are quite enough people who see the
future of Ukraine in the European Union. At the same time, in the western and central
regions of Ukraine there are people — citizens of Ukraine, who are strongly attracted, in
social and cultural terms, to Russia and Eurasianism, though their number is much smaller
as compared with the eastern regions.

Complicated symbiosis of normative material of heterogeneous nature and geo-legal
orientation, interlacing of different types of legal culture on the territory of modern Ukraine
in previous historical epochs have left a significant imprint on the Ukrainian national
legal system. Today it is rather contradictory and multi-vector, and therefore it cannot
be unequivocally attributed to a particular legal family. This significantly complicates the
implementation of European legal values and standards.

Thus, the official perception of European standards of human rights by reflecting them
in the Constitution of Ukraine (according to the European experts, it is one of the best
constitutions in this respect) has not turned them into part of the culture and mentality of
even the most active part of people who pretend to be called the political elite. Human rights
still have not fitted in with the specific political and social conditions of our country; they
remain to be not decisive for the legal consciousness of the majority of population, if not
completely strange.

This is one of the key reasons for the sharp deterioration in compliance with them and
ensuring them in Ukraine, which we observe today.

Although, due to the approaching date of possible signing the Agreement for Association
with the European Union, the legislative work of the Ukrainian Parliament to implement
European standards into the national legal system of Ukraine has somewhat intensified
recently, but it still remains very sluggish and inconsistent. Despite its formation in the
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early years of independence was quite promising, now, especially for the last three years, the
role of the Parliament as an institution for exchanging thoughts and dialogue between the
parliamentary majority and the minority, an effective tool for supervising the government
activities and the adoption of laws aimed at safeguarding the interests of all citizens and
social groups, rather than individual oligarchic clans close to the power, has been practically
nullified. The restoration of parliamentarism in Ukraine (including through improving its
regulation at the constitutional level) is an essential condition for its approach to European
values.

The equally important condition is strengthening the guarantees of independence of
courts, which have extremely low credibility in the society, and corruption of the judiciary,
according to Transparency International, an international non-governmental organization
preventing corruption, is one of the highest among state authorities and institutions.

Today the upperechelons of power and, unfortunately, most ofthe population of Ukraine
lack deep understanding of social and legal value of the institute of independence of courts
and judges. Independence ofjudges is often regarded as a privilege ofthe judiciary, ratherthan
as one of the most important achievements ofthe European and now global civilization.

Deep reforms are also required by the prosecutor’s office, other law enforcement
agencies, local governments and many other areas of social, political and legal life.

However, such reformsdonotneed any declarations, or“creatingprestigious appearance”
and imitation of reforms, but transformation ofvalues in mind, first and foremost, of political
and other elites, their will to change the present reality.

This, in its turn, depends on whether the legal system of Ukraine will continue to be a
prisoner of a “multi-vector” civilization, or it will finally get rid of the age-old strata, which
have suppressed its European roots and make the final and hopefully irreversible choice for
values of the European civilization. Furthermore, as follows from all the above, the matter
should not concern acquiring a new civilizational identity by the legal system of Ukraine,
as believed by Y.M. Oborotov, but the logical continuation of its identity rooted in the era of
Kievan Rus.

The choice, despite its alleged “visibility”, remains difficult for Ukraine. As rightly noted
by S. Datsyuk and V. Granovsky, in order to make a final decision “we must imagine the level
of choice — we choose not between the USA or Russia (perhaps in 200 years these countries
will not exist)... not between Europe and Asia (because their purely spatial isolation must
subsequently disappear), not between the Atlantism and Eurasianism (since the second
concept has no single cultural content being positively realized), we make a choice between
two types of culture, two cultural types of civilization and one ofthese types of civilization will
continue to exist even in 200 years.”



