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The article analyses the legal regulation of the status of attesting witness
in criminal proceedings. Proposals were made to address issues of fixing
of the rights and obligations of witnesses in criminal proceedings.
The author’s definition of attesting witness in criminal proceedings is
provided, which means an adult capable person who is involved by
a prosecutor and an investigator in the conduct of investigative (search)
actions, whose duties are to monitor the procedure for carrying out such
actions, as well as to assist the investigator in his or her requests for
such actions.

It is proposed to supplement the Code of Criminal Procedure
of Ukraine with article 72-2 «Rights of the attesting witness» and article
72-3 “Obligations of the attesting witness”, which clearly provide for
an exhaustive list of rights and obligations of the attesting witnesses,
this will avoid in practice the involvement of inappropriate persons as
the attesting witnesses.
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VY cTarTi mpoaHanizoBaHO MPABOBY PEIIIAMEHTAIIII0 CTAaTyCy MOHSATOTO
B KPHMIHAJIBFHOMY IIPOBAKECHHI. 3alpOIIOHOBAHO IIPOIIO3MIIT IS
BHPIIICHHS TTUTAaHb OO0 3aKPIMJICHHS MpaB Ta 000B’S3KIB MOHITHX
y KpUMiHATEHOMY TIPOBAaKCHHSI.

BHeceHo mpomo3uiii moao peniaMeHTamii mpaB Ta 0O0OB’S3KIB
MOHATHX Y KpUMIHAILHOMY MPOBAPKEHHI. BU3HAUEHO MepetiK CTiTunx
(pO31IyKOBUX) MiH, A0 SKHAX 3aJyd4arOThCsl MOHSTI: 1) mpes’ sBICHHS
oco0u, Tpyma 4d pedi JJsl BII3HAHHS; 2) ONILA TPYyIa, B TOMY YHCII
OB’ SI3aHOTO 3 EKCryMalli€ro; 3) CITiTUHii eKCIIEPUMEHT; 4) OCBIyBaHHS
oco0Ou. Bu3HaueHO BUHATKH, KOJIH yYacTh MOHSATHX Y KPUMiHAIEHOMY
MPOBADKEHHI MOYKE 3aMIHIOBAaTHCS Ha Oe3lepepBHY Bimeodikcalliro
CJTi 901 (PO3IIYKOBOT) JIii.

3BepHEHO yBary Ha BUIIAIKHU, KOJIK y4acTh CBIIKIB € 000B’SI3KOBOIO 1 HE
Moxe OyTH 3aMiHeHa Oe3MepepBHUM BiJC0O3aIMCOM: OOIIYK YU OIS
OyJMHKY YH 1HIIOTO BOJIOAIHHS 0COOH, OOIIYK OCOOH.
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3ayBakeHO Ha YiTKii peraMeHTallii KpUMiHAIBHUM MPOLECYaNTbHUM
3aKOHOM KaTeropii ocibd, siki He MOXKYTh OyTH 3alydeHi I ydacTi
y MIPOBEJCHHI CIiAUNX (PO3IIYKOBHX) A1 SIK TOHSITI.

BaxnuBicTe BHM3HAUCHHS CTaTycy, 3pO3YMUIOr0 B KPHUMiHAIBHO-
MPOIECyaIbHOMY 3aKOHOJABCTBi, JIOBEIEHO THM, 1I0: 1) BOHH
3a0€3MeuyroTh MpOoleCyalbHi rapaHTii MpaB 0codu y KpUMiIHATBHOMY
CYIIOYMHCTBI; 2) BHUKJIIOYAETbCA MOXKIUBICTh (anmbcudikamiin i3
00Ky TNpaliBHUKIB TMPABOOXOPOHHMX OpraHiB; 3) iX HAasBHICTb Mae
BOKIMBE TUCHUIUIIHYIOUE 3HAUCHHSA Al CHIJUOTO Ta IPOKYpOpa;
4) TiABHIIYETHCS HAIIWHICTH JOCTOBIPHOCTI OTPUMAaHHMX JOKa3iB;
5) 3a0e3mneuyeThCsi y4yacTb Hapoly Y 3IiMCHEHHI mpaBocymis; 0)
TapaHTYeThCs JOTPUMAHHS MPABHIBHOCTI (¢ikcanii Qakry, 3micTy
Ta pe3yJbTaTiB MPOlEeCyalbHUX [il; 7) y XOIi CYJOBOTO PO3IJISILY
MOHATUH MOXKE CTaTh CBIJIKOM OJHI€T 31 CTOpPIH KPUMIHAJIBHOTO
MPOBAKCHHS TOIIIO.

[IpencraBneHo aBTOpChKE BU3HAYCHHS MOHATOTO Y KPUMIHAJIBHOMY
NPOBAPKCHHI, MiJl SKUM PO3yMI€ThCA MOBHOJITHS Ji€37aTHa 0co00a,
SIKa 3ay9a€ThCs CITINM, IPOKYPOPOM Iif Yac MPOBEACHHS CIITINX
(po3urykoBuX) [ii, B OOOB’SI3KM SIKOT BXOIUTHh CIIOCTEPEKEHHS 3a
HOPSIIKOM TIPOBEICHHS TaKUX MAil, a TAaKOX IOMOMOTa CIiguoMy 3a
HOT0 3BEpHEHHSIM Y iX IPOBEACHHI.

3anpononoBano jonoBHutu KIIK Vkpainm crarrero 722 «lIpaBa
MMOHATOTrO» Ta cTarreio 72—3 «OO0O0B’SI3KH MOHSITOrO», B SIKMX YITKO
nependaunTH BHUYCPIHMN IIEpeNik IpaB Ta OOOB’S3KIB TOHSTHX,
IO JO3BOJWTh YHUKHYTH Yy TPAaKTUYHIA JSUIBHOCTI 3aTydeHHS

HEHAJIEKHUX 0C10 SIK ITOHATHUX.

Statement of a problem. The current Crimi-
nal Procedure Code of Ukraine does not pay due
attention to those attesting witnesses as participants
in criminal proceedings. Only there is a mention in
article 3 and 223 of the Code of Criminal Proce-
dure of Ukraine, and a clear procedural status is not
defined.

Analysis of modern researches. Various aspects
related to the legislative consolidation of the proce-
dural status of attesting witnesses have been repeat-
edly considered in their works by scientists in the field
of criminal procedure and forensic science. This
issue was studied in more detail by O.L. Buleyko,
0O.A. Strutz, L.V. Cherechukina and O.V. Hitrova.
Legal, organizational and procedural issues of partic-
ipation of those attesting witnesses in criminal pro-
ceedings were reflected in their works by such famous
scientists of law Yu.P. Alenin, V.P. Bahin, R.S. Bel-
kin, A.F. Volobuyev, Yu.M. Groshevy, V.O. Konoval-
ova, V.T. Malarenko, O.R. Mikhaylenko, V.T. Nor,
M.A. Pogoretsky, S.M. Stakhovskaya, V.M. Tertisnik,
V.Yu. Shepitko, M.E. Schumilo and others.

The purpose of the article is to define and regu-
late the status of what is attesting witness in criminal
proceedings and to make proposals to address these
issues to the current procedural law.

Statement of the main material. Analys-
ing the norms of the Code of Criminal Procedure
of Ukraine, there is a lack of full regulation of the sta-
tus of the attesting witness.

Often in the legal literature there is an error in
determining the status of attesting witness (prior to
investigative (search) actions, persons who do not
have the right to be attesting witness is involved).

There are often complications in modern inves-
tigative practice due to the uncertainty of the status
of the attesting witness as a participant in criminal
proceedings and the problem of involving attest-
ing witness to participate in investigative (search)
actions, which in the context of increasing pressure on
investigators, officers of operational and other units
of the National Police often become prerequisites for
violations of procedural form by them (and some-
times official abuses), which may eventually lead to
undesirable procedural consequences, both at the pre-
trial and trial stages [1]. The current Code of Criminal
Procedure of Ukraine still does not define a specific
concept of who is attesting witness, so for its regula-
tion it is necessary to turn to the theory of criminal
procedure and the experience of processual scientists.
Having analyzed the legal literature, it is possible to
formulate a concept of attesting witness in criminal
proceedings, which may be an adult capable person,
who is engaged by an investigator, a prosecutor in
the conduct of investigative (search) actions, whose
duties are to monitor the procedure for carrying out
such actions, as well as to assist the investigator in
his or her request for such actions. The main purpose
of attesting witnesses in the conduct of investigative
(search) actions at the pre-trial investigation is to
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create the necessary conditions for the most objec-
tive and legitimate conduct of these actions and is
an important legal guarantee of the rights and legit-
imate interests of the participants in the process,
as well as to attest by its signature the conformity
of the records in the protocol with the actions per-
formed.

It should be noted that the definition of the status
of other participants in criminal proceedings is reg-
ulated by the Code of Criminal Procedure, namely,
the applicant; civil claimant; civil defendant; A rep-
resentative of the civil plaintiff, the civil defendant;
The legal representative of the civil plaintiff; A rep-
resentative of the legal entity against which the pro-
ceedings are being conducted; The third person in
respect of whose property question of the arrest is
to be decided; witness; translator; expert; Specialist,
representative of probation body personnel; court
clerk; judicial manager.

As we can see, there is no such participant as
“attesting witness” in the above-mentioned list. The
basis for participation in the process is the involve-
ment of his by investigator, the prosecutor, but this
statement can be made only by analysing certain arti-
cles of the Code of Criminal Procedure of Ukraine.
A separate article that would fully regulate the proce-
dural status of attesting witness is not available.

The part 7 of Art. 223 of the CPC of Ukraine pro-
vides for the participation of the attesting witnesses
during the conduct of individual investigative (search)
actions. This standard defines qualitative (disinterest)
and quantitative (at least two) criteria for persons who
are involved as attesting witnesses.

The attesting witnesses are involved in carrying
out such investigative (search) actions: 1) presenta-
tion of a person, corpse or things for identification;
2) examination of the corpse, including exhumation;
3) investigative experiment; 4) personal identifica-
tion. Despite the development of technical means
of continuous video recording of the procedure for
carrying out relevant investigative (search) actions,
the legislator establishes an exception and allows
the carrying out of these actions without the participa-
tion of the witnesses. At the same time, investigative
(search) actions related to substantial interference in
the personal rights and interests of a person — search
or inspection of a home or other possession of a per-
son, search of a person are carried out with the man-
datory participation of at least two attesting witnesses
regardless of the use of technical means of recording
such investigative (search) actions. This list of inves-
tigative (search) actions is exhaustive. However, it
should be noted that the legislator does not deprive
the investigator or the prosecutor the right to invite
attesting witnesses to other proceedings if they con-
sider it appropriate (art. 223, paragraph 7, of the Code
of Criminal Procedure) of Ukraine [2].
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The expediency of inviting attesting witnesses
to participate in other proceedings is determined
by the investigator or prosecutor, whose carries out
criminal proceedings, possess the full amount of nec-
essary material and can take into account objective
and subjective factors affecting the process and results
of a particular procedural action.

In our opinion, the need to involve attesting wit-
nesses investigative (search) actions can be argued by
the fact that (1) they provide procedural guarantees
of the rights of the individual in criminal proceedings;
2) the possibility of falsification by law enforcement
officials is excluded; 3) their presence has an important
disciplinary value for the investigator and prosecu-
tor; 4) improving reliability of the obtained evidence;
5) the participation of the people in the adminis-
tration of justice shall be ensured; 6) observance
of correctness of recording of fact, content and results
of procedural actions is guaranteed; 7) during the trial
the attesting witness may witness one of the parties to
the criminal proceedings and the like.

The criminal procedural law clearly defines
the categories of persons who cannot be involved in
investigative (search) actions as attesting witnesses
(Code of Criminal Procedure, art. 223, paragraph 7).
Thus, the victim, relatives of the suspect, accused
and victim, law enforcement officials, as well as per-
sons interested in the results of criminal proceedings
cannot be attesting witnesses.

Considering the above, it is expedient to supple-
ment the Code of Criminal Procedure of Ukraine
with article 72-2 “Rights of the attesting witnesses”
and article 72-3 “Obligations of the attesting wit-
nesses”, which clearly provide for an exhaustive list
of rights and obligations of the attesting witnesses
will avoid in practice the involvement of inappropri-
ate persons as the attesting witnesses.

Attesting witnesses are also invited to certify by
signature the refusal of the person to sign the proto-
col, as well as the fact of providing written explana-
tions of the person about the reasons for such refusal
in case of absence of her defender (legal represent-
ative) of Part 6 of Article 104 of the Code of Crim-
inal Procedure of Ukraine [1]. Attesting witnesses
may be invited to participate in other proceedings if
the investigator or prosecutor deems it appropriate.
Attesting witnesses must be at least two. The attest-
ing witnesses to the proceedings may be questioned
during the trial. Attesting witnesses must meet such
procedural requirements as being an adult, not inter-
ested in the results of criminal proceedings, careful
about compliance with the procedure of carrying out
investigative (search) actions and about compliance
of carried out actions with the content of the proce-
dural document, which they signed.

Attesting witnesses are also invited to certify signa-
ture the refusal of the person to sign the protocol, as well
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as the fact of providing written explanations of the per-
son about the reasons for such refusal in case of absence
of her defender (legal representative) of Part 6 of Article
104 of the Code of Criminal Procedure of Ukraine [1].
Attesting witnesses may be invited to participate in other
proceedings if the investigator or prosecutor deems it
appropriate. Attesting witnesses must be at least two.
The attesting witnesses to the proceedings may be ques-
tioned during the trial. Attesting witnesses must meet
such procedural requirements as being an adult, not
interested in the results of criminal proceedings, care-
ful about compliance with the procedure of carrying
out investigative (search) actions and about compliance
of carried out actions with the content of the procedural
document, which they signed.

Conclusions. A number of key questions on
attesting witnesses remain unclear to date, in particu-
lar their status as participants in criminal proceedings,
the procedure for involving in investigative (search)
actions and other procedural actions, grounds for
challenge and security. Therefore, in our opinion,
for attending witness worthwhile devote separate
articles in the Criminal Code of Ukraine referred to
above. This will make it possible to specifically reg-
ulate and establish the institution of attending wit-
ness in the criminal procedural legislation, to ensure
the safety of persons (as witnesses), to minimize
official abuses by employees of the National Police
and to fully ensure the implementation of the tasks
and principles of criminal proceedings.
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