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(non-accredited) persons in the process of intercountry adoption, credibility and effectiveness of monitoring
the system of adopted children abroad, the place of bilateral agreements with the countries whose citizens
adopt the majority of orphaned children from Ukraine, competition between international and national adop-
tion, as well as competition between organizations that represent different Receiving States.

The research leads to the conclusion that the State plays an important role in choosing the model of imple-
mentation of the Hague Convention of 1993, because this international document has established minimum
standards; however, it is not a universal legal act of adoption. An exclusive competence of Ukraine is the spec-
ification of criteria for accreditation and authorization of national and foreign organizations respectively, def-
inition of the number for foreign accredited bodies that may be authorized in Ukraine. Thus, the participants
of the discussion should focus on the choice of the model of the intercountry adoption institute instead of con-
tinuing the consideration of negative aspects of ratification by Ukraine of the Hague Convention on the Pro-
tection of Children and Cooperation in Respect of Intercountry Adoption of 1993.

Keywords: intercountry adoption, the Central Authority, accredited bodies, approved (non-accredited)
person.
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METOJIOJIOI'TS JOCIALIKEHb CTAHOBJEHHS
THCTUTYTY KOMEPUIMHUX TO3HAUEHBb
Y ITIPABI €EBPOIIEMCBHKOI'O COIO3Y

Y emammi npoarnanizosarno ocrhosHi Ginocoghcbki nioxoou, memooonoeio O0CAiONCeHb IHCMUmMynty Ko-
Mepyitinux no3uadenv. Buceimneno meopemuune niorpyHms 00CINIOHNCEHHS, PO3LNAHYMO MIDCHAPOOHO-NPA-
6061 HOPMU, AKI pe2namenmyons npaso KOMePYitiHux NO3HA4eHb, NPOAHANI308AH0O HAYKOSI NO2NIAOU HA NPU-
poody npasa €C, eukiadeHi 8 MidCHaAPOOHO-NPABOEitl iimepamypi, ddcepeid npasosoco pe2ynio8ants npasa
Komepyitinux nozuavens. Haeconoweno, wo npu po3ensdi numaHs €6poneicbKoi opuoudHoi memooonozii nep-
UOUepP208020 3HAYEHHS HADYBAE BIOMIHHICIb MIJIC YHIMAPHUM MA 6HYMPIUHIM NPABOM [ CUCIEMOIO, d MAKOIC
NpUYUHU iT ICHY8AHHS.

Ki1ro4oBi cjioBa: MeTo0II0ris, IPaBOBa CUCTEMA, €BPOICHChKE MPaBo, KOMEPLiiiHe 03HAYEHHS, 1HTe-
JIEKTyaJIbHa BIACHICTb.

CriBnparns Hamoi JepxaBu 3 €BpoNeichKOI0
CHIJILHOTOO Ta KpalHaMU BChOTO CBITY Nepenadadae
BpaxyBaHHsI YMHHUX MDKHAPOAHUX CTAHAAPTIB y pi3-
HUX cepax cycniibHUX BIIHOCWH, Y TOMY YHCII
B TajTy3i IHTeNEeKTyanbHOI BiacHOCTI. bepyun no yBaru
3000B’s13aHHs YKpaiHu 3a0e3MeYnTH PIBCHb 3aXHCTY
MpaB Ha 1HTEJEKTyaJbHY BJIACHICTb, aHAJIOTIYHHIA
JIO TOTO, IO BcTaHOBIIeHHH y CIIBTOBApUCTBI, CIIiJI
MPUBECTU 3aKOHOJABCTBO HE TIILKM BiAMOBIAHO 110
K Vkpainm, a i MakcUMalibHO BPaxyBaTH HOPMHU
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Hupekrus i Pernamenti €C, 1110 MalOTh JOCHUTH CY-
BOPHWH MiXiJ 10 BCTAHOBJICHHSI BUMOT, SIKUM MarOTh
BIAMOBIZIaTH KOMEPIIHHI MO3HAYEHHS, 110 TPETeH Y-
I0Th Ha OJlep KaHHsI TPaBOBOI OXOPOHH.
InTenexTyanbHa BIACHICTH — HAHOLTBII €Bporiei-
30BaHa c(hepa MPUBATHOTO MpaBa. MeTomu, 3a JOmo-
MOTOI0 SIKUX TPU OCHOBHI PEKUMHU IHTEIIEKTyaIbHOL
BJIACHOCTI OyJIM €BPOIICi30BaHi, BIIPI3HIIOTHCS; 30Kpe-
Ma [IPOTOHYIOTh TPU Pi3HI MiAXOMU JO TapMOHI3aIlii.
Tak, y maTeHTHii cdepi AiOTH HaTHAIIOHALHA
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cucteMa €Bporelicbkoi areHTHOT KoHBeHIIil, ay-
aJlbHa CUCTEMa MPUNHHATTS pilleHs (€Bponelcbke
[TaTeHTHE BiIOMCTBO Ta HalliOHAJbHA CHCTEMA),
a TaKoX 3pOCTAa€ POJIb CYA0BOI NPaKTUKHU (€Bporieii-
CBHKOTO CYJy CIpaBeIIMBOCTI). Y cdepi TOproBelib-
HUX MapoOK BHUPI3HAIOTHCS HAIIOHAJIBHI TA YHITapHI
pexxumu €C (ToproBenbHa Mapka CITiBTOBApHCTBA),
SIKi ICHYIOTh MapajenbHo. /Iy aBTOPCHKOrO MpaBa
XapaKTepHi KiJIbKa HAI[IOHATBHUX CUCTEM €BPOTICH-
CBKHUX JIEpKaB, JOTIOBHEHI BEMKOIO KiNBKICTIO JH-
pextuB €C i 3HAYHOIO YaCTHHOIO HAI[IOHAIBHOT Cy-
JI0BOT MPaKTHKH Ta MPELEeACHTHOro npaBa €Bpo-
MEHCHKOTO CyAy crpaBeaauBocTi. He3paxkaroun Ha
11e, METOIOJIOTIYHUM Ta 1HCTUTYLIHHUM acleKTaM
eBporeizanii y cdepi iHTeNeKTyalbHOI BIACHOCTI
BITYM3HSIHI BYCHI MOKH L0 MPUAUIAIOTH HEJ0CTaT-
HBO YBarW, BPaxOBYIOYH [OCBIJ] €BPOIEHCHKOTO
nmpuBaTHoro mpasa [ 1, p. 3].

Sk cnymHo 3ayBakuB akajaeMik FO. C. [lemmry-
YEHKO, MUTAHHS PO TapMOHI3ALII0 TICHO MOB’sI3a-
HE 3 MPOOJIEMOI0 MOPIBHUILHOTO BUBYCHHS TPABO-
BOTO JIOCBiJly Pi3HUX KpaiH, KU HE0OXiIHHIA, 100
PO3YMHO CKOPHCTATHCS HUM IIiJ| 4ac poOOTH Haj
HaI[lOHaJBHUM 3aKOHOJIABCTBOM [2, ¢. 111-112].

AHaTI3yI04X Ha/THAI[IOHAJIBHI TPaBOTBOPYi KOH-
uenuii B €C, cnig, nepeayciM, BUOKPEMUTH JBi
(hopMH IHTErpaIiitHIX PaBOBUX MPOIECIB y chepi
poMucIioBoi BiacHocTi B Mexax €C. [lepma ¢op-
Ma — TapMOHi3allisg mpaBa, 3a sSKoi BiAOyBa€eThCs
30IMKeHHS HAIllOHAJTbHUX 3aKOHO/IABCTB KpaiH—uJie-
HiB €C y cdepi mpaBoBOi 0OXOPOHH MPOMHUCIOBOT
BracHocTi. Ilepenycim, rapmoHnizaiist npasa B €C
3MIACHIOETHCS 32 JOIIOMOTOI0 TaKOro HOPMAaTHB-
HO-IIPaBOBOTO aKTa, K AupeKkTHBa. OCTaHHI Mae
000B’SI3KOBY CHJTY JIHIIIE JUTS Ti€l Kpainu (a0o rpymu
KpaiH), sSiKiif BOHa aAPECOBAaHA, 1 JHIIE IIOA0 TOTO
pe3ynsTaTy, Ha JOCSTHEHHS SKOTO BOHA CIIPSIMOBA-
Ha. Takox i BiAMIHHOIO 03HAKOIO € T€, 10 (PopMH
1 crocoOu peaitizallii oJI0KeHb, 3aKPITUICHUX Y JIH-
PEKTHBI, BU3Hauae cama kpaina. Hapani nqupextuBu
moTpeOyOTh IMIIEMEHTAIIIT y HalliOHAJIbHE 3aKOHO-
JaBcTBO KpaiH—wieHiB €C ympopoBk MEBHOTO Ie-
piony 4acy. [1pu nboMy 11i IepyKaBU MarOTh YTPUMY-
BAaTHUCS BiJl IPAaBOBUX 3aXOIB, SIKi CyHIEPEUUTUMYTh
MIOJIOKCHHSAM JUPEKTUBH. JlesKi TUpEeKTHBU MOBHi-
cTro y3romxkeHi (fully harmonized), To0To nepxa-
BU-WICHH HE MOXKYTH IMIUNIEMEHTYBATH, a TAKOX 3a-
CTOCOBYBAaTH O1IbII 200 MEHII 00MEKYBaNbHUM UM
PO3TIOPSTYHI XapaKTep 3aXO0AiB MOI0 3aXHCTY CIIO-
XHBauiB y cepi, sIKy BOHAa TapMoHizye*. Inmi au-
PEKTHBH YacTKOBO y3romkeHi (partly harmonised),
OTXKe, Jep>KaBU-UJIeHU 3JIHCHIOIOTh HA BJIACHUMN

* Member States can no longer implement or apply either less
or more restrictive or prescriptive consumer protection measures in
the area it harmonises.

PO3Cy/ IMIUIEMEHTAIIIFO TIOJIOKEHb, HAITPUKIIA], 3a-
MPOBAPKYIOUH CYBOPIIIi BUMOTH.

BonHoyac mupekTuBr He 3000B’S3yIOTh 1 HE Ha-
JatoTh pasa (pizuuHuM ocodam. O HAK BiIOBIIHO
JIO0 TIPHHITUITY «KOPUCHOTO eeKTy» («effect utiley),
SKIIO Jep)KaBa-4ieH HE MOXE IMILUIEMEHTYBaTH
TIEBHI MOJIOKEHHS YIPOIOBXK BiJIBEICHOTO TIEPIOIy
qacy, ¢i3udHi 0COOM MOXYTh CAMOCTIMHO Ha Mif-
CTaBl TUPEKTUBU BUKOHYBATH i1 HOPMH, y pa3i SKIIO
MOJIOXKCHHS TUPEKTHBH € YITKHMH, TIOBHUMH, TOU-
HUMU 1 6e3ymoBHUMHU. OTxe, Pi3ndyHi 0codu Mo-
KYTh TPSIMO 3asBUTH IIPO CBOI IpaBa Ha MiACTaBi
JIUPEKTUBY MO0 JICpXKaB-UJICHIB, ajic BOHH HE 00-
TshKeH1 11 BuMoramu. Di3udHi 0cOOU MOXKYTh TaKOXK
BHMAaraTy BiJINIKOyBaHHS 30MTKIB Yepe3 HEBHKO-
HAHHS TIOJIOKEHb TUPEKTHBU JCPIKABOIO-UWICHOM,
ajie HeoOX1HO MiIKPECIIUTH, 0 OCTaHHI HE 3aCTO-
COBYIOThCS Oe3MmocepeiHbO MixK (hi3uuHUMHU 0coba-
MU (HEMa€ TOPU30HTAITLHOTO pe3yibTary (horizontal
effect)). HopMu AUpEKTHBU aApecOBaHi TIIbKU
JiepyKaBaM-4JieHaM, SIKi BiJIOBIIAIOTH 3a ii iMruie-
MEHTAIIIO.

3a iHmoi ¢popmu — yHidikarii npasa — BijgOyBa-
€THCSl BBEIICHHS €IMHOIO IHCTPYMEHTY MPABOBOI
OXOPOHM TPOMHUCIIOBOI BIIACHOCTI, 11O Ji€ Ha BCid
teputopii €C. Taka gopma 3HAUHOIO MipoIO0 Xa-
pakTepHa 1 ISl OXOPOHHW 3aco0iB 1HIMBIayaizamii
Y4aCHUKIB IIUBUIBHOTO 000POTY, TOBAPIB 1 MOCIIYT.
VHidikamis npaa y Mexax €C 30iHCHIOEThCS 32
JIOTIOMOTOF0 TIPUHHATTA peramenty [3, ¢. 202], Bci
TIOJIO’KEHHS SIKOTO € 00O0B’S3KOBHMH Ta TIPSIMO 3a-
CTOCOBYIOThCS Y BCIX JiepKaBax-4JieHax.

Sk BioMO, Ha BiAMIHY Bija yHiQikaIii, rapMo-
Hi3alis nependavae BUKOPUCTAHHS HE JIMIIE MiX-
HapOJHUX JIOTOBOPIB, & i IHITUX IHCTPYMEHTIB HOP-
MAaTUBHOI perfIaMeHTallii (TOProBeJIbHUX 3BUYAiB Ta
Y3BUYAEHB, MOJICTFHAUX 3aKOHIB, THIIOBUX KOHTpPaK-
TiB TOILO) 3 METOI JOCSTHEHHS MEBHOTO CTYICHS
OJTHOMAaHITHOCTI HOPM, IIIO0 PETYITIOIOTh MiXKHAPO/I-
HY TOPTiBIIIO. [HaKIIIe KaXXy4yH, TEPMiH «TapMOHi3a-
IisD» Ma€ NIMPIIUHN 3MICT, HIXK TEPMIH «yHI(pIKaIisn,
a 11 iHiIiaTopaMu BUCTYHAIOTh, OKPIM JAepxkasB, ¢i-
3UYHI Ta OPUIAYHI 0COOU.

ITpote 3B’430K Mixk €BPONEHCHKUM 1 HALlIOHANb-
HUM TIPaBOM BU3HAUYAETHCS OpraHizalliiiHo, depes
MOHICTHYHY a00 TyaliCTHYHY AOKTPUHY. Y BUIAJ-
Ky npaBa €C pe3yibTar BiJ 000X CHCTEM IOJISATAE
B TOMY, 1110 MIepIlie MiCTUTh HOpMH IpsMoi aii. Bap-
TO HArOJIOCUTH, IO €BPOMEHCHKE MPAaBO BCTAHOB-
JIFOE aBTOHOMHY IIPABOBY CUCTEMY, B SIKiil FOpUINY-
HI TEpMiHH MAfOTh TIIyMa4qHUTHUCS «aBTOHOMHO — He-
3aJIeKHO BiJl PO3YMIHHSI OKPEMHUX JI€PHKAB—UJICHIBY
(C-6/64 («Costa v ENEL») (Reader nr. 1) [4]. Axmio
HalliOHaJIbHE 3aKOHOAABCTBO CYIIEPEYNTh €BPOIIEH-
CBKOMY 3aKOHOJABCTBY, HOTO HE TIOBHHHI 3aCTOCO-
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ByBaTH (X04 Iie He € Hee(heKTUBHUM (it is however
not ineffective)). Tak, B IopuANYHIN i€papXii eBpo-
MelchbKe MPaBo PO3TANIOBAHE «HABITH BHUIIE, HIXK
KOHCTHUTYIL1 aepxaB—uieHiB €Cx» (C-106/77 («Sim-
menthal») (Reader nr. 2) [5]. Take BepXOBEHCTBO
BCTAHOBJICHO MPEIEACHTHUM IpaBoM CBporeii-
CBKOTO CYIy CIpPaBEIIHBOCTI, a TAKOX IPUHHATO
cyamu Jepxas-uieHiB. [Ipy 1iboMy KOHCTUTYIIIH-
Hi CyJIM HU3KH JIep>KaB-uICHIB MalOTh MPaBO Bij-
CTyIaTH BiJ 3akoHoAaBcTBa €C, SKIIO BOHO CyIie-
pPEYUTh HALIOHATBFHUM KOHCTUTYLIHHUM IPUHIIH-
nam [6].

[lepenyciMm, nepkaBu-uieHn 3000B’s3aHi yTpH-
MyBaTHCS Bifl Oyab-sIKUX JiH, SKi MOXYThb Cymnepe-
YUTH €BPOTICHCHKOMY TTpaBy. BoHM MOBHHHI MaKCH-
MaJIbHO HiATPUMYBAaTU HOro («KOpHCHUII edexT).

[lepur 3a Bce, y Cy/IiB JAepKaB-wICHIB € TaKi I’ STh
OCHOBHHX 00OB’SI3KiB, II[0 MAIOTh BaKJIMBC 3HAYCH-
HS IS IHTEJICKTYalIbHOT BJIACHOCTI:

1) mpsimo BrtuBatH Ha yrogu €C, pernaMeHTu
Ta TUPEKTUBH, B CEHC1 BU3HAHHS TOTO, IO iXHi 1MO-
JIOXKECHHS HAJIAl0Th MpaBa (i3udHUM 0codam, sIKi Aep-
JKaBHI Opray (i, MOXITUBO, (Di3WIHI 0COOH) TTOBHHHI
MOBaXKAaTH;

2) MaTH HEMPSMUI BILUTUB HA MOJOXKEHHS THIITUX
HOpM npaBa €C, BpaXxoBYIOUN TUPEKTUBHU, Y CEHCI,
HACKIJIBKHU 116 MOXKIIMBO, TIOCIIZIOBHOI i1HTEpIpeTa-
1ii HalllOHAJIBHOTO 3aKOHOAABCTRA [7];

3) 3aKJIMKATH JepKaBy-4JIeHa, BIJTOBITAIbHY 32
30UTKH, 3aMOAIsIHI TPOMAJASHUHOBI BHACIHIJOK Bif-
MOBH, (TIPaBUIJIBHO) IMIJIEMEHTYBaTH a00 3aCTOCy-
Batu qupektuBy €C [8];

4) Tipy NPUHHATTI PIIIEHHS O CIpaBi, sIKE HE
MOXxe OyTH OCKap)KEHE B amesIifiHOMY MOPSAKY
1 sIKe cTOCy€eThCsl HOpM mpaBa €C, 10 HE MICTATh
MPUHLUIOH acte clair*, HallOHAJIBHI CyIH TOBUH-
Hi TIepenaTy Ie MUTaHHA 10 €BPONEHCHKOTO Cymy
CTpaBeUTUBOCTI AJIsl IONEPETHHOTO BUPIMIEHHS 3T1/1-
HO 31 cTarTero 267 Yromu npo (yHKI[IOHyBaHHS €BpO-
neiicekoro Corosy [9];

5) BUHECTH pIllIEHHS Y CIIpaRi, OB’ sI3aHiH 13 3a-
CTOCYBAHHSM BEPIUKTY €BPOMEHCHKOTO CyIy CIpa-
BE/TMBOCTI, NPUHHATOTO B paMKaxX I[OTO IIOTIe-
PEIHBOTO PillIeHHS, HaBiTh SKIIO BOHO BUHECEHE HE
CYTO B Meax 3a3HadeHoro nutanss [10].

BuriieHaBeieHe CTBOPIOE BPaKEHHS, IO IPABO
€C € 4aCcTHHOIO CHCTEMM 3aKOHOIJABCTBA KOXKHOI
JICpIKaBU-4JICHA.

BpaxoBytoun 06cTaBHHY, IO TPOIIEC MPABOTBOP-
YOCTi B rajly3i mpaBa iHTENEKTyalbHOI BIACHOCTI

* Acte clair — Hemae HEOOX1HOCTI MOCUIIATUCS HA HOPMY 3aKO-
HOJIACTBA, sIKa € JIOCUTh YiTKOIO 1 HE MiJuIArae CyMHiBaM B €Bporieii-
cpKOMYy cypi cpaBemauBocti (the idea that there is no need to refer
a point of law which is reasonably clear and free from doubt to the
European Court of Justice).

€C Mae KOMIUIEKCHHUN XapakTep, 3 000B’SI3KOBUM

ypaxyBaHHSAM JIOCBiy HAI[iOHAJILHOTO PEryIIOBaH-

HSI, JOUITBHO 3BEPHYTHCS IO PO3TIAMY HOTO OC-

HOBHHUX PHUC Ta XapakTepy BTUICHHS Yy HOPMH HaJ-

HAaIliOHAJBHOTO 3aKOHOABCTBA. AJIe CIIEPIITY BapTO

3BEpHYTU yBary Ha I'OJOBHUI IIPUHIIUII IPABOTBOP-

qoi TexHiku B €C: BiIOUpaeThCs Kpaile i3 3aKOHO-

JIABCTB OKPEMHX KpaiH, HA OCHOBI YOTO BHJIAETHCS

IUPEKTHBA, KA CIIyTye 0a3UCOM IUIS BIOCKOHAJICH-

HS 3aKOHOJIaBCTB 1HIIMX KpaiH-uneHiB. Hanpuknan,

ocHOBHI TmonokeHHs [lepmroi Iupektusu Pamn

Ne 89/104/€EC «IlIpo HabnuxKeHHs 3aKOHOJABCTBA

JepyKaB-wWICHIB, M0 CTOCYETHCS TOPTOBHX MapOK»

[11] (mami — JupextuBa Ne 89/104/€EC) po3pobsi-

JIUCSI HA OCHOBI 3aKOHY BEHITIOKCY PO TOPTOBEIb-

Hi Mapku. TakuM YMHOM, OCHOBHUM MEXaHi3MOM

HOPMOTBOPUYOCTI € TMOIIMPEHHS KPAIIoro JOCBITY

OKpEeMHX KpaiH Ha pemry fepxkaB—wieHiB €C.
[Ipouec hopmyBaHHs MpaBa 1HTEIEKTYaIbHOT

BiacHocTi €C OyB 10BOJII TPUBAJIUM: OCHOBHA MPO-

Onema moJsirajga B TOMY, IO IIe TPaBO € TEPUTOPi-

AJIHUM 32 CBOIM XapaKTepoM, TOOTO IpaBoBa 0XO-

pOHa 00’€KTIB IHTEIEKTYyalIbHOI BJIIACHOCTI, HaJlaHa

Ha TepUTOpii OfHiel AepkaBH, HE Ai€ HA TEPUTOPIl

iHIMX jaepxas [12, c. 48]. Kpim Toro, y pi3HUX Kpa-

fHaX € BIAMIHHOCTI y IIPaBO3acTOCOBYIM MpPaKTHII.

Hepxapu—unenn €C, Hacammepen, 3a0e3MedyoTh

npaBa HalliOHAJILHUX MPaBOBIACHHKIB, IO CyHepe-

YHUTh METIi i MPUHIAIIAM CTBOPEHHS €IMHOTO PUHKY.

VY 3B’S3Ky 3 IIMM JOBTHI 4ac PeryitoBaHHS BiHO-

cuH y cdepi iHTENEKTYa bHOI BIACHOCTI 3aJIHIIA-

JoCch Ha poscya AepkaB—wieHiB €C, a cmiBmnpans

y cdepi IHTeIeKTyaabHOI BIaCHOCTI HE BXOAMIIA JIO

npioputeTHUX 3apgaHbp €C. Bapro 3a3Hauuty, mo

B enuHil cT. 133 Pumcrkoro norosopy [13] 1957 p.,

NPUCBSIUCHIA 1HTENEKTyalbHiM BIACHOCTI, OCTaH-

HIO BWJIYYCHO 3 TPUHIIMITY BUIBHOTO PyXy TOBapiB

y CniBroBapuctsi. lle moynoskeHHS 3aMUIMIMIOCS

B OpPUTIHAJBHIA PEeakIlii TAKOK y TMPUHHITHX 3T0-

JnoM €1uHOMY €BponelcbkoMy akTi (1987 p.) [14]

1 MaacTpuXTChKOMY JIOTOBOpI MPO €BpONEHChKUN

Coro3 (1992 p.) [15].

HeoOxiHICTh CTBOPEHHSI MIKHAPOIHOT CHCTEMH
3000B’s13aHb MO0 3aXUCTy MPAB IHTEJIEKTyaIbHOI
BJIACHOCTI BHHMKJIA, 3HAYHOIO MIpOI0, Uuepe3 TaKi
YUHHUKU:

1) He3maTHICTH BIIACHHKIB MpaB y 0ararbox KpaiHax
CBITY CaMOCTiHO 3a0e3MeunTH 3aXUCT MpaB Ha
BJIaCHI 00’ €KTH;

2) He3JaTHICTH BJIACHUKIB IIPaB OTPUMYBATH, 30e-
pirati a6o HajgaBatu iH(QOpPMAIIiO PO CBOI KO-
MepLilHI TO3HAUYeHHS;

3) 3aTpUMKH NepeaHHs CIpaB J0 CYIy 1| BAHECEH-
HsI OCTaTOYHOTO CYZ0BOTO PIillIeHHS I0JI0 KOMEep-
IMHUX [T03HAYEHb,
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4) HEMOXXIIUBICTh OTPUMAHHS ITONICPETHIX CYTOBUX
HakasiB, HAKa3iB [IPO BITyUEHHS MaiiHa a0o Tep-
MIHOBHX 3aCO0IB CYJIOBOTO 3aXHUCTY.

VY KOHTEKCTi €BpOiHTErparii BaXJIMBUM UHH-
HUKOM PO3BHUTKY PO3YMiHHS KOHIICTITY TIPHBATHOTO
mpaBa y €Bpomi cTano (GpopMyBaHHS «EBpOMEHi-
CBKOTO TIpaBay, sIKe, Ha Hally AyMKY, CIIi/T pO3Isiaa-
TH HE JIUIIE SK CYKYIHICTh IOPUANYHUX HOPM, IO
BUHHKIIA y 3B’SI3Ky 3 YTBOPEHHSM €BpPONEHCHKUX
CmiBroBapucTs i €Bponeiickkoro Coro3y, a i siK cu-
CTeMy BH3HAUAIBbHUX T'YMaHITapHUX [IHHOCTEH, 110
IPYHTYIOThCS Ha NPABOCBIIOMOCTI yYaCHUKIB BiJ-
HOCHH y MPUBATHIN cdepi 1 3a0e3MeUyoThCs, mepe-
JyCiM, HElO.

VY 3B’53Ky 3 UM JOIIBHO BIAIATH 1 BiJ MO3U-
THUBICTCHKOTO MiAXOMY, 1 Bii MPUPOIHO-IIPABOBOL
Teopii, e Hemae (hyHJIaMEHTaIbHOI 00’ €THYBab-
HO{ MopanbHO{ i€, 1 BiJf TYMaHHOTO CBITOIVISIY
(imeosorii). CyvacHi peaitii moTpeOyOTh BIAMOBII-
HO{ 3MiHU IOPUIUYHUX MPIOPUTETIB 1 LIHHOCTEH,
a pa3oM i3 TuM, 1 mpaBocBigomocTi. [IpaBocBino-
MICTh € TBOPYHM 1 NMOPIBHAHO CaMOCTIHHUM (e-
HOMEHOM IOPUAMYHOT c(hepH CYCHiJIbCTBA, IO HE
Moe icHyBaTHu Oe3 Hboro. IlepeocmucneHHs mo-
3UTUBICTCHKOTO CHPUHHATTS MPAaBOCBIIOMOCTI 3 T0-
Ay Horo 06’ €KTHBHOTO BKIJIFOUEHHS JI0 TYXOB-
HO-KYJBETYPOJIOTIYHOTO KOHTEKCTY IPHUITyCKA€E aK-
THUBHC BUKOPUCTAHHSA TAKUX IOHATH, K IOpI/II[I/I‘IHI/Iﬁ
JIyX, IpaBOBa JYXOBHICTh, NMpaBoBa pedekcis,
CEHC MPaBOCBiOMOCTi, MPaBOBUH MEHTAJITET,
a0CTpaKTHa MPaBOCBIIOMICTh, FOPHIMYHA ITiJICBI-
JIOMICTB TOILILIO.

VY 1993 p. H. MakKopwmik niepenbadus, 1o mocr-
CYBEpEeHHOMY €BpPOMEHCHKOMY MPABOBOMY TOPSI-
Ky OymyTh MOTPiOHI SK MpaBuiia, crienuiuHi 1is
KOHKPETHOI NMPaBOBOI CUCTEMH, TaK i MPHHLUIIH,
0 B1I0OpakatoTh CIUIBHI TPAJIUIIii, 171ei 1 3a0e3re-
YyIOTh CYMICHICTh MIX CHCTEMaMH, IO YaCTKOBO
30irarotees [16, p. 1-18; 17, p. 517; 18, p. 101; 19,
p. 415]. 3a iforo mporHozamu, MpaxkTHKa B Tamysi
MpaB JIFOIUHK, WMOBIPHO, 3alpoBauiia «3arajibHi
Tpaauii i1ei», IPUHLIKIY MPONOPIIHHOCTI, cripa-
BEJTMBOCTI Ta MiAMOPAIKOBAHOCTI, 10 MAIOTh 0CO-
OnBe 3HAUEHHS, IOPSIJ 3 11E€0 CIIBHOT €BpOMeii-
ChKOI TIPaBOBOI CHAJIIMHU Ta MPaBOBOI TPajauIlii,
HE3BAXKAIOYH Ha BIIMIHHOCTI 3arajabHOIO Ta I{UB1Ib-
HOTO TpaBa. J[Ba IeCATHIIITTS IOTOMY HOro miepes-
OaueHHA Ta BHUCHOBKM MAOTh 3HAUHy HiATPUMKY
B €BPOIIEHCHKIN HAyKOBI JIiTEpaTypi, B TOMY YUCII
y ctepi iHTENeKTyanbHOI BiacHOCTI. [locunarounch
Ha 3ayBaxkenHst C. Borenayepa [20, p. 234], Bonun
TAaKOX CTBOPIOIOTH MPUPOAHO BIANPABHY TOUKY
IUTSL OCMUCIICHHS 3arajJbHOEBPOIIEHCHKOTO IPaBo-
BOTO METORY 1 popMHU, siKa TaKH METOI MOXKE 1 Mae
MPUNAHSATH.

JlochipKyroul TUTaHHS PO OaXkaHy W MOXKITH-
BY €BPOICHCHKY IOPUIMYHY METOIOJIOTII0, Bpaxo-
BYFOUH 11 IT1JT1, BBAXKAEMO, IO MPUBAOJIMBICTH TAKOT
METOJIONIOTI] MoJsArac B 1i MOTEHIIMHIA 3JaTHOCTI
¢dbopmyBatu npaBoBuii opsiiok €C, 3 METOO 3aXHU-
CTY TPOCTOpPY JUI HAI[IOHAJIBHOTO MpaBa Ta IMpH-
WHATTS pillieHb, 1 TapaHTil TOCATHEHHS MPaBOBOI
iHTerpauii IUISIXOM BU3HAHHS 1 MOBaru po3MaiTTs
Tpamuuii i mentalités nepxas—wieHis €C [21,
p. 229]. OcobnuBuii inTepec A HAIIOHATIBHUX pe-
JKUMIB 1HTEJIEKTYalbHOI BIACHOCTI, Y3TODKEHUX
3 gqupektuBamu €C, Mae npuHUUN CBPONEUCHKOTO
cyny crpasennuBocti Marleasing [7] (MOXOAUTH BiX
Ha3BU OfHIET i3 CTOPIH CHpaBH), 3aIPONOHOBAHUIM
SIK OCHOBA JIJISl €BPOIIEHCHKOT MPaBOBOT METOIOJIOTI
M. Ammrrynem [22, p. 766], 1m0 miATpUMY€EThCS aB-
TOHOMHOIO €BPOTIEUCHKOIO JOKTPUHOIO IIPELEICHTY
Ta IHIIUMH €BPONEHCHKIMH KOHCTUTYI[IITHUMH Me-
TOJIAMH, HAIIPHUKIIA, TPUHIMIIOM MPOTIOPIIHHOCTI.

«tOpuaruHa METOAONIOTIs» MOXKe OyTH, B IILJIO-
My, BU3HAYCHA SIK TeOpis 00 METOINKA BU3HAYCHHS
3MICTy YHHHOTO 3aKOHOJIaBCTBA UM PIILIEHHS 3 KOH-
KkpeTHOTro mHTaHHs [23]. OTke, BOHAa BKIIIOYA€E BCI
ACTIEKTH NPUITHATTS 3aKOHIB 1 PillICHb, Y TOMY YHCII
croci0, SIKHM BHU3HAYA€ThCS BaroMicTh MPaBOBHUX
HOPM 1 OTOJIOLIYIOTHCS PillIEHHS! HACENEHHIO [24].
OcTaHHI J1Ba aCIEKTH MPABOBOTO METOAY OCOOIHBO
BAXXJIMBI JUIS IHTEJIEKTyalbHOI BIACHOCTI, /¢ Mpa-
BOBI HOPMH B PI3HHMX FOPHUCIMKIIISIX BapilOIOTHCS
3a OpMOI0, 3MICTOM, 1, BIAMOBiIHO, BaArOMICTIO,
Ta MpeCTaBJICHI MO-Pi3HOMY CY0’ €KTaMH 3aKOHO-
naBuoi ininiatus [25, p. 20].

SIKIIo TpaBOBa METOMOJIOTIS, SIK 3a3HAYECHO BH-
11e, — Teopis 1 METOIMKA BCTAHOBJICHHS 3MICTY YMH-
HOTO HAI[IOHAJLHOTO 3aKOHO/JABCTBA Ta PIlICHHS
3 KOHKPETHOT'O MUTaHHS, TO IO 1i POOUTH «EBPO-
NEHCHKOI0»?

Ile nuTaHHs pO3MISHYB 3a MeXaMu cepu iHTe-
nekTyanbHoi BiiacHocTi M. T'eccenmink. OmHa piy,
SKy BiH 3a3HAYMB, 3/Ia€ThCS 3pO3yMIJIOI0: METOAH
ICHYIOTh He aOCTpPaKTHO, a Y MEXaX KOHKPETHOI
IIPaBOBOI CUCTEMHM Ta IIOB’3aHOI 3 HEIO IIPAaBOBOI
KynpTypu. OTKe, MO’KHA CTBEPIKYBATH, IO iCHY-
BaHHSI €BPOINEHCHKOI MPAaBOBOi CHCTEMHU POOUTH
MIPaBOBY METOJIOJIOTIIO «EBpOTIEHChKOIO» [25, p. 20].
BinnosinHo, 10 Hel MOXYTh OyTH BiHECEHI Ti Me-
TOJIH, 32 JIOTIOMOTOI0 SIKHX €BPOINCHCHKI IHCTUTYTH
nepxkaB—uneHiB €C 311CHIOIOTH CBOI 3aKOHHI ITpa-
Ba Ta KOHCTUTYIIHHI iJi. ¥ KOHTEKCTI €BpOIIEH-
CBKOTO TTpaBa Ta MpaBa 1HTEJIEKTyalbHOI BIACHOCTI
TaKi 3aBIJaHHS OXOIUTIOIOTH PETYIIOBAHHS (Y TOMY
YUCITI CTBOPEHHS) MpaB iHTENEKTYaJIbHOI BIACHO-
CTi, HEOOX1THUX I MIATPUMKH YOTHPHOX OCHO-
BOTIOJIOKHUX CBOOOJ Ta CIPHUSHHS HOPMAJILHOMY
(DYHKIIIOHYBaHHIO BHYTPIIIIHBOTO PHHKY [9], 1 3aXuCTY
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OCHOBHHUX TIpaB €BPOIICHCHKUX TPOMAISH, SIKi 0XO-
IUTIOIOTh, KPIM [IPaBa Ha IHTENIEKTyaJIbHY BIACHICTS,
MPaBo Ha TOBAry 1 3aXKCT JIIOACHKOT TiAHOCTI, Mpa-
BO Ha HEIOTOPKAHHICTh 0COOMUCTOCTI, TPABO HA CBO-
001y cioBa Ta iH(pOpMaIil, MPaBO HA MUCTEITBO
1 Oe3MexHe 3MIMICHeHHS HayKOBUX J1OCIIi/IKCHb,
MPaBO Ha MMOBAry J0 KyJIBTYPHOIO, MOBHOTO Ta pelli-
TIHHOTO PO3MaiTTs, MPaBO HA JOCTYI IO OXOPOHHU
3I0pOB’s, MPAaBO Ha MOBAry MpUBaTHOTO 1 CIMEHHO-
TO XKUTTA [26].

BpaxoBytouu 11e, Oynb-sike BceOiuHe J10CIIiHKeH-
Hsl €BPOIIEHCHKOT TPABOBOI METOJIOJIOTI Ma€ BKITFO-
9aTH B ce0e MPAKTUKY 3 PI3HUX YCTAHOB, 1[0 MAIOTh
PI3HOMaHITHI chepH peryroBaHHs, 1 U TOTO, 00
JOCITIJIKEHHST BUXOMIIO 38 MEXi CYyTO OIHCOBOTO,
CJIiJT PO3IVISIHYTH HOTO y MPaBHUIILHOMY COIIOJIOTIY-
HOMY a00 mpaBoBOMY KOHTEKcTi [24]. Bee e mpu-
3BOIUTH JI0 MEBHUX JOAATKOBHX TPYIHOIIIB. [leski
MOJISITAIOTh Y TOMY, IO MPaBOBi METOJIU caMi 1O
€001 € YaCTUHOIO TOTO, III0 YTBOPIOE IPABOBY CUCTE-
My 1 BUpOOJISIE TIPABOBY KYJBTYPY SIK TAKy Y pe3yiib-
TaTi 000B’A3KOBOI IUKJITYHOCTI BU3HAUEHHS «EBPO-
MelchKol FOPUIUIHOT METOMOJNOTIi», 3a3HaueHOl
Bute [25, p. 20]. Inme npunyneHHs — icHyBaHHS
«EBPOIICHCHKOT MPABOBOT CUCTEMMY, MEXI1 KO MO-

JKyTh OyTH 4iTKO BH3HaueHi. Lle nmuranus po3nsiaa-
JIM TIpaBO3HABII Kibkox kpain €C [27, p. 377; 28,
p. 8], 1 0co0MHBO 3 aNBETEPHATUBHOIO MOMIIALY B PO-
3yMIiHHI IHTEJIEKTyalbHOI BIIACHOCTI, Ji¢ ICHYIOTh
pi3Hi «eBporeiickki» cucremu (€C i He €C) 3 piz-
HAM (HOpMaTBHUM 1 HEYOPMAIBHUM CTABICHHSIM
JI0 HAIlIOHAJIBHOTO 3aKOHOAABCTBA, 110 HAMArarThb-
Cs BIJIMEXKYBAaTH €BPOICHCHKY TIPABOBY CUCTEMY(H)
IHTEJIEKTyaIbHOI BIACHOCTI.

Ile 3aBmaHHS TakoX MOKe OyTH MapHOIO CIIpa-
BOIO, OCKITBKY CIPUHHATTS €BPOICHCHKOTO TIpaBa,
IO iCHY€ MOPSZ 3 HAI[IOHAIEHIM 3aKOHOJaBCTBOM,
MOX€, 3BUYAHO, HE BUTPUMATH KPUTHKH, a, Y i/
CYMKY, 3aMiCTh HaAMaraHHs BU3HAYHTU MEXi €BpO-
MeHCHKOT MPaBOBOT CUCTEM(M) CITi/T BUPIIITUTH, KOJIA
KOHKpETHA €BPOIEHChKA MPaBOBa METOHOJIOTISI Mae
3aCTOCOBYBATHUCH (200 He 3acTOCOBYBaTuCh). Ha Hanry
JlyMKY, Kpaiie O0yi0 0 30cepeuTHCs Ha MOTEHIIH-
Hill poi, SIKy IOpHAMYHA METONOJOTisS MOXeE BiJi-
rpaBaTH B y3rO/DKEHHI JIiH Y Cy4YacHil CKIaaHii pe-
AIBHOCTI €BPOIEHCHKOTO IPAaBOBOTO MOPSIAKY [25,
p. 20]. 3a3HayeHe TakoX YCyBa€ BHILE3TalaHy IH-
KIIIYHICTh, BU3HAKOYH 1 MATPUMYIOYH POJIb TPABO-
BUX METOJIIB Y CTBOPEHHI NMPaBOBOI CUCTEMH 1 Ipa-
BOBOI KYJIBTYpH.
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G. Mykhailiuk

METHODOLOGY OF COMMERCIAL
DESIGNATIONS OF INSTITUTE FORMATION
IN THE EU LAW

No area of private law has been Europeanized to the extent of intellectual property. In addition, the meth-
ods differ by which the three main IP regimes have been Europeanized, offering three different harmonization
case studies. In the patent field there exists the supranational system of the European Patent Convention,
which governs the pre-grant phase of a patent s life, depends on dual (European Patent Office and national)
decision-making, incorporates an EU directive in respect of biotechnology (the Biotech Directive) and two
EU supplementary protection certificate regulations, and is supplemented by a growing body of Court of Jus-
tice jurisprudence. In the trade mark field there are national and unitary EU (Community trade mark) regimes
which exist in parallel. In addition, in the copyright field there are the national systems of European states,
supplemented by a large number of piecemeal EU directives and a substantial body of national and Court of
Justice case law. Despite this, to date there has been little sustained consideration of the methodological and
institutional aspects of Europeanization in IP, and little attempt to draw lessons from the experiences of IP for
European private law or vice versa.

While the relationship between European and national law is determined organizationally, via the monist
or dualist doctrine, in the case of EU law the result under both systems is that the EU law is directly applica-
ble. In addition to being directly applicable, the EU law is also supreme. This supremacy is established by
Court of Justice case law, affirmed by Declaration 17 Concerning Primacy, and accepted by Member States’
courts, albeit the constitutional courts of some Member States having reserved the right to derogate from the
EU law if it conflicts with national constitutional principles.

In 1993 Neil MacCormick predicted that in the post-sovereign European legal order there would be a
need both for the rules specific to particular legal systems and for principles reflecting common traditions of
ideas and securing compatibility between partially overlapping systems. In his prediction, human rights ju-
risprudence would likely provide the ‘common traditions of ideas’, with the principles of proportionality,
natural justice, and subsidiary having particular significance, along with the idea of a common European
legal inheritance and legal tradition despite common and civil law differences. Two decades later his pre-
diction and insights continue to find strong support in the European academic literature, including in the
field of IP, as some of the chapters in this volume also demonstrate. Recalling again Vogenauer s remarks
from 2005, they also offer a natural starting point for thinking about a common European legal method and
the form which such a method might and ought to take.

Keywords: methodology, legal system, European law, commercial designation, intellectual property.
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