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who made untimely payment of the monetary duty on creditor s claim is obliged to pay the amount of debt
considering also the adopted inflation index for the whole time of the undue payment, and also annual three
percent applied to the amount due if other percentage amount is not provided by the law or by the contract.

Legal practice lacks a sole interpretation of the abovementioned norm, which leads to different
applications of the Civil Code of Ukraine Art. 625. In some cases courts refer to annual 3 % (Art. 625) as
to the type of surcharge. In other cases it is referred to as an additional sanctions type applied to undue
payments. Such sanction should be applied simultaneously, regardless of the debtor s liability and his/her
surcharge payment for undue payment claims. Therefore the court practice lacks a unified interpretation of
certain contract types, while the courts cannot determine which contract type this sanction type should be
applied to, whether it be the contracts lacking percentage determination or to the contracts lacking
determined surcharge norms, or to all contract types applicable to monetary duties without any exceptions.

The article determines the types of duties subject to Art. 625 of the Civil Code of Ukraine application. It
sets the relation of annual 3 % with monetary costs usage payment, surcharge and the means of civil liability.
1t is determined that annual 3 % is a mean of civil liability applicable in case of monetary undue payment
by the debtor.
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SOCIO-LEGAL FUNCTIONS OF COMMERCIAL CONTRACTS

The paper contrasts socio-legal research of commercial contractual relationships to conventional legal
analysis of contracts. It reviews the works of scholars in various disciplines including law, economics, and
management, and suggests that the most fruitful way to understand the actual role of contracts in business
is to analyze their socio-legal functions, such as trust-building, communication channelling or symbolic
ritual, within a wider socio-political context of this society.
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Classic contract law in the Romano-Germanic,
common law, and post-socialist traditions alike has
treated contracts permissively. In traditional
common law textbooks, contract is defined as an
exchange of promises for which, if breached, the
law will provide a remedy [1, p. 1022-1033]. In
Ukraine, in transition from a socialist to a post-
socialist law tradition and in common with the
Civil Law tradition, contract is defined as “an
agreement of two or more parties aimed at
establishment, change or termination of civil law
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rights and obligations” [2]. Although there is quite
a difference between these definitions, they both
are based on similar general assumptions that a
transaction under a contract is discrete; the
identities of the parties are irrelevant; agreements
and performance are clear and complete; issues of
opportunism and of trust do not arise; the personal
involvement of the parties is minimized; no
significant histories nor likely future relations
exist; and that if any problems occur, they can be
remedied by the application of the law [3; 4].
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This traditional view of the contract dominated
the legal world for centuries but has been recently
subjected to challenge by socio-legal or “law and
society” scholars. Goetz and Scott argue that “where
the future contingencies are peculiarly intricate or
uncertain, practical difficulties arise that impede the
contracting parties’ efforts to allocate optimally all
risks at the time of contracting” [5, p.1090].
Therefore, classic contract law was critiqued for an
inability to reflect the modern conditions of a
technologically developed market economy. As a
consequence of the above critique, the socio-legal
approach to contracts has, first, expanded the scope
of the notion of contracts and, second, helped scholars
develop a contextual analysis of contracts.

Socio-legal scholars came up with a view of
contracting derived from empirical observations.
This approach better reflected the messy realities and
therefore did not fit conventional jurisprudential and
legislative approaches to contracts. Within this
approach, Macneil equated contracts to “relations
among people who have exchanged, are exchanging,
or expect to be exchanging in the future” [6, p. 274].
Consequently, contracting was viewed as a “process
of managing and adjusting relationships within a
framework set by formal agreements and other
external regulatory influences” [7, p. 124].

According to this line of thought, formal
contractual documents present a central focus of the
relationship but do not equate the relationship. On
one hand, social relations between contracting
parties capture broader aspects than those fixed in
the contracts. On the other hand, it often happens
that contracts contain elements that go beyond the
relationship of the parties or have no actual
connection to this relationship. Therefore, the
formal contractual document is a starting point in
the socio-legal studies of contracting that enables
the relationship itself to be identified.

When formal contracts are seen as an integral part
of contractual relations, the attention of researchers
moves beyond the substance of contractual clauses
and the legal rules governing them. Other
characteristics of contracts acquire greater importance
for a prospective analysis of relations between the
parties. Such characteristics of formal contracts
include, among others, the form of the contracts, their
completeness, and their duration.

The second aspect of the socio-legal approach to
an analysis of contracts concerns the scope of the
analysis. Socio-legal scholars advocated a highly
contextual approach to understanding contractual
relations [8, p. 881] and the importance of the wider
economic, organizational, and institutional
environment in which the contract and compliance

with the contract are set [9]. Although such an
approach presents serious challenges for the
researcher, who must possess a solid understanding
of and ideally a feeling for the local context and
cultural predispositions of local business, it is worth
undertaking.

Economic exchange would not be feasible
without an explicit or at least an implicit contract —
the “meeting of minds” or “agreement” of the
parties. The role of contract in supporting economic
exchange within the context of the North American
and European business environment has become
one of the most controversial issues in socio-legal
literature. In general terms this debate was termed a
“fundamental disagreement in the literature on the
relationship between trust and control” [10, p. 25].
It was largely triggered by contradictory empirical
evidence.

Earlier empirical research downplayed the role
of contracts in business relationships. Macaulay
found in 1963 that businesses in the United States
often did not resort to formal contracts; nor had they
planned their contractual relationship in full, or used
legal sanctions to enforce contracts and settle
disputes [11]. Beale and Dugdale confirmed
Macaulay’s findings in 1975 study of English
engineering manufacturers [12]. Palay noted in
1985 that “parties who have, or anticipate, strong
relational ties with their contracting opposites are
not particularly worried about initial terms of
agreement” [13, p.562]. Formal contracts were
seen as substitutes to trust in business relations by
Lyons and Mehta [14]. Macaulay reiterated in 2003
that in many business relationships “careful contract
negotiation signals distrust when the situation calls
for a business marriage” [15, p. 46].

Another stream of empirical studies explored the
role of contract in long-term relationships. Deakin
and others contended that “a formal, detailed
agreement may be a sign of a pre-existing
cooperative relationship between the parties, which
facilitates a process of advance planning” [9,
p. 340]. Arrighetti and colleagues empirically
studied contracting practices of British, German,
and Italian firms in mining machinery and furniture
manufacturing [16]; Hadfield and Bozovic
researchers explored contractual relations of the
United States firms in varied sectors [17]; Poppo
and Zenger analyzed contracts for information
services [18]; Woolthius and colleagues researched
inter-firm relationships in technical innovation [19].
All these studies confirmed the importance of the
formal written contract in business, together with its
complementary role in respect to trust and informal
institutions of contract enforcement.
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Increasingly researchers recognized various
circumstances under which contracts could be of less
or more importance. For example, the findings of
Woolthius and colleagues distinguished between two
scenarios. Where trust is lacking, the legal sanctions
of a formal contract are seen as a viable substitution,
provided the court system functions properly to draw
meaningful redress; then “contracts are more likely
to be intended and interpreted as safeguards against
opportunism”. When trust between contracting
parties is in place, the contract is not dismissed, but
supports the relationship [19].

The existence of numerous empirical findings
pointing in opposite directions implies that the very
notion of contract is ambiguous. If the contract is
treated as an exclusively legal instrument for the
purpose of litigation, then its role in business becomes
marginal. According to Campbell:

If the legal remedy is not pursued when it is
available, then the contract itself is not of the first
importance. One does not need a contract to exchange
goods — one needs the contract to get a state-
underwritten guarantee of a remedy in the event of a
breach [20, p. 168].

This approach, which confines contracts to a “uni-
dimensional legal safeguarding instrument”, was
demonstrated to be misleading at best [19].
Conversely, when other extra-legal functions of
contracts are appreciated, the role of the contract in
business relations becomes more meaningful.
Therefore, apart from legal recourse, contracts have
been shown by many socio-legal scholars to be
necessary for a variety of purposes.

First, all contracts to varying degrees incorporate
the parties’ vision and planning of their commercial
engagement. According to Vincent-Jones, the
planning function of the contract refers to technical
issues of “determining who is to do what, when, and
for how much, how payment is to be adjusted in line
with task changes, and how performance is to be
measured, monitored and rewarded” [21, p. 325].
Macaulay in his 1963 essay, when describing the
planning function of contract, meant “careful
provision for as many future contingencies as can be
foreseen” [11, p.56]. Many researchers have
empirically demonstrated that by spending more
time on the negotiation of the technical details of
their future deal, western business people think
more of the coordination of their efforts in the case
of unforeseen contingencies, such as technical or

economic developments, a hostile takeover, or the
bankruptcy of one of their trading partners, or
accidents, rather than of possible opportunism and
protective legal remedies [11, p. 157; 16, p. 185; 19,
p. 835].

Second, where transactions are complex, formal
contracts serve as a record of the deal and as a
memory aid, akin to the minutes of a meeting. Even
in simple transactions in a non-western context, such
as between businesses in Ghana, firms keep records
of transactions and use them to “minimise discussion
on the reality of the debt rather than to ensure payment
through legal recourse” [22, p. 441].

Third, contractual frameworks may be closely
linked to the organizational routine of the companies
concerned. In the context of a study of inter-firm
alliances, Vlaar and others found that formalization
may be “imposed on participants by the managers
that are held responsible for the performance of the
alliance” [23, p. 441]. According to King and Smith,
contracts in many cases become formalized routine
solutions to common problems of organizations
which are established “without much thought to
concerns about opportunism” [24, p. 31].

Fourth, in all types of contractual relations,
contracts could perform a symbolic function to
demonstrate a mutual belonging to the same
community of people tied by common norms and a
common cultural background [19, p. 835]. In this
view, contracts represent “a symbolic gesture of
legitimacy” and “a symbolic rite of passage into the
modern world of corporate business” [24, p. 39].

Finally, in long-term relations between regular
trading partners, contracts could be treated as a sign
of commitment to the relationship that signals loyalty
and trust to the other party [19, p.831]; as a
communication tool to transmit information within
and between firms [25, p. 267; 26, p. 39]; as a device
to communicate legitimacy to a broader set of
stakeholders, reinforce or establish organizational
identity [24, p. 33]; as a basis for insurance coverage,
a credit grant, the determination of a tax liability, or
as legitimization of the actions of a company’s
management vis-a-vis its owners [26, p. 38].

To conclude, this brief overview of literature
concerning socio-legal research in the field of
contracts suggests that one productive way to look at
formal contracts is to appreciate their qualitatively
different functions which go far beyond legal defence
in courts [27].
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Kucenvosa T. C.

COIIOITPABOBI ®YHKIIII TOCHOJAPCHKHUX JOIOBOPIB

Y ecmammi posensnymo coyionpasosuti nioxio 00 00CrioH#ceHb NPABosUX 8iOHOCUH, NO8 A3AHUX 3 YKAA-
OaHHAM MA BUKOHAHHAM 20CNOOAPCLKUX 002080pis. Ha ocHoei ananisy naykoeux npayb pisHux OUCyunit,
BKIIOUAIOUYU NPABO, EKOHOMIKY A MEHEONCMEHN, ABMOPKA 00IPYHIMOBYE HeOOXIOHICMb GUGYEHHS PI3HOMA-
HIMHUX QYHKYIU 002060pi8, AK-0m n00Y008a 008IpU, HAALOONCEHHA KOMYHIKAYIi a0 8MiNeHHs pumyary.
Po3yminna maxux «HeropuouuHuxy QYHKYIti 002080pi6 ¥ WUUPOKOMY COYIONOIIMUYHOMY KOHMEKCMI KOH-
KPEmHO20 CYCNilbCead Ha0ae NOGHIWY KapmuHy ixuboi poni 6 OisHeci.

Ipoananizosano Gynxyii 20cno0apcvko2o 002080py 3 MOUKU 30PY COYIONPABOBO2O NIOX0JY 00 00Ci-
0ofCeHb NPasosUx A8ULY. 3 02180y HA me, Wo GOpMAaTbHUL NUCLMOBULL 00208ip 8I1000PAX*CAE MINbKU HeGell-
KY 4acmuHy 6i0HOCUH MIdHC CIMOPOHAMU, KA, KPIM MO20, He 3A8HCOU MOUHO 8I003ePKATIOE PeanbHi 8iOHO-
CuHU, coyionpasosuti nioxio 00 OCHIOHCEHHA 20CNO0APCLKUX 002080Di8 POSULUPIOE NOHAMMSL 002080y 00
noHAMMmMSA 00208IpHUX GIOHOCUH. L]ell nioxio po3ensioae nucbMosuil 00208ip i NPAso8iOHOCUHU, KI 8iH pe2y-
o€, 8 cykynnocmi. Kpim mozo, 00208ipHi 6i0HOCUHU AHATIZVIOMBCA 8 WUPOKOMY COYIANbHOMY, NOMITMUYHO-
My ma opeauizayitiHoMy KOHMeKCMi CYCRITbCMEd, o HA0AE MONCIUBICTNG 3HAUMU OLNbW 2IUOUHHI NOsC-
HeHHS NPUYUH NOPYULEHHS 00208IPHUX 30008 A3aHb HA CUCMEMHOMY pieHi. Poswupenns goxycy 6io ¢op-
MATBbHO20 002080pPY 00 PEAbHUX, NOOEKONU HeOPMATbHUX, BIOHOCUH MIdHC CHIOPOHAMU 0AE 3MO2Y 3PO3YMi-
mu pisHomanimui QyHxyii 0o2oeopis. Ha niocmagi ananisy npayb 3apyOisCHUX y4eHux 3 npasa, eKOHOMIKU
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ma MeHeONCMeHmy, OKpiM mpaouyitiHux QyHKYil 002080py, asmopka sudiisae maxi yukyii, ax no6yoosa
008IpU MidHC KOHMPALEHMAMU, BCIMAHOBNICHHS KAHALY OJ1 KOMYHIKAYLl, eKOHOMIYHE NIAHYSAHHS, PYMUHHI
MeHeOHCePCbKI NPAKMUKU, 8MIIeHHs CUMBONIUHO20 pumyany mowo. Haeimo saxuyo 015 docrioxncenv 0020-
60PI8 Y MAKOMY PO3WUPEHOMY PO3VMIHHI NOmMpPIiOHO Habazamo Oinbuie 3yCultb, HIdC OAs MPAOUYILHO2O
npagogo2o awanizy, yi 3yCumisl HeoapemHi, OCKIIbKU 60HU CHPUSAIOMb KPAWOMY PO3YMIHHIO KOMNIEKCHOL

PeanbHOCMI.

KurouoBi cjioBa: rocnofapchbKi JOrOBOPH, COLIONPABOBI TOCIIKEHHSI, TIPABO 1 CyCIiIbCTBO.
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PO3KPUTTS CTPYKTYPHU BJACHOCTI
TEJEPAJIOOPTAHI3AIIN B VKPATHI:
MPOBJEMHU 3AKOHOTBOPYOCTI TA TIPABO3ACTOCYBAHHSI

Y ecmammi posenanymo okpemi npobnemu 3acmocy8anHs NON0NHCEHb YUHHO20 3aKOH00aecmea YKpainu
wooo npo3opocmi CMpPYKmMypu 61ACHOCMI Melnepadioopeanizayii.: HedOCKOHAIUN MepMIHON02IYHULL ana-
pam 3axony Yrpainu «Ilpo menebauenus i padioMosneHHay, Hegiono8ioOHICMb nepeddayenux HuM MexaHiz-
Mi8 Memi HOpMAMUBHO-NPABOBO20 Pe2YIO8anHs, HedocmamHicme pecypcie Hayionanonoi paou Yxpainu
3 numanev menebavents i padioMosienHs Wooo Nepesipku 00CMOGIPHOCI THPOpMayii npo cmpyKmypy
81aACHOCMI Menepadioopeanizayii.

KurouoBi ciioBa: kiHieBi OeHedimiapHi BIACHUKH, CTPYKTYpa BIACHOCTI TeJiepaioopraHizaiii, mpo3o-

PiCTh MEIiaBIaCHOCTI.

25 macronama 2014 poky HaOyB YMHHOCTI ITPHK-
Hatuid 14 sxoBTH 2014 poxy 3axon Ykpainu «IIpo
BHECEHHS 3MiH JI0 IeIKUX 3aKOHOIABYNX aKTiB YKpa-
{HM 1I0/10 BU3HAYEHHS KIHI[EBUX BUTOI00/ICPKYBaviB
FOPUIUYHUX OCI0 Ta MyONYHUX aisqiBy [ 1], 3aBAsKH
SIKOMY 3aKOHOJIABCTBO YKpATHU MOMIOBHIJIOCS IHIUPO-
KOBIJIOMUM Y OLIBIIOCTI MPABOBUX CHCTEM PO3BHHY-
TUX KpaiH MOHSTTSM «KiHIIEBI BUTOJOOAEPXKYBadi,
sIKe MI3HIIIEe 3aKOHOIaBelh TpaHC(hopMyBaB y TO-
HATTSA «KiHYesi OeHepiyiapHi 61aCHUKUY .

OCHOBHOIO METOIO 3aKOHY € 3MCHIICHHS PiBHS
Kopymuii B YkpaiHi, a TaKoX 3armo0iranHs jgeraiza-
il TOXOAiB, OTPUMAHUX 3TOYMHHUM HULIXOM. Lls
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METa JOCATAEThCS IUIIXOM ITIOKIAJAeHHS Ha OpraH
YIpaBIiHHA IOPUAUIHOI 0cOOM 000B’SI3KY PO3KpH-
BaTH 1H(pOpMAII0 TPO pearbHOro (KiHIIEBOTO)
BJIACHWKAa BIJIMOBIAHOTO Cy0’€KTa TOCIONAPIOBaH-
Hs, TOOTO 0c00y, sika (HaKTUIHO 3AIMCHIOE HAJ HAM
KOHTPOJIb.

L{i;IKOM OYEBHIHO, IO TAKUH MiIX1T y TOBHOMY
00cs31 3acTOCOBY€EThCS M 10 3ac00iB MacoBoi iH-
(hopmariii, TPO30PICTh CTPYKTYPH BIACHOCTI SIKHX
Mae IIe OHY BKpail BXKIIHBY METY, 3a/ICKJIapOBaHY,
30kpemMa, B Pekomenmanisx Komitery MiHicTpiB
nepxaBam-aiieHam Panum €Bporn Ne R(94)13 mpo
3aX0/M 3a0e3MeYeHHs PO30POCTi 3aCO0IB MacOBOI



