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INTRODUCTION

Topicality: nowadays the international arbitration plays an important role in
international trade and investment. Being a private dispute resolution, it now serves
as one of the most effective means to resolve the disputes that have international
character.

International arbitration owes its popularity due to its features that play
important role for the participants in global trade, commerce and investment
activities. As noted by Alan Redfern and Martin Hunter, with respect to the reasons
why the arbitration is frequently chosen over other dispute resolution mechanisms, in
one of the most comprehensive handbooks on international commercial arbitration,
«There are two reasons of prime importance: the first is neutrality; the second is
enforcement» [1, p. 28]. As noted authors further their idea, the enforcement in
principle comprises of the well-recognized triad, that is that the arbitral award is
binding, and the parties shall execute thereof [1, p. 28]. Further, that the award is
non-appealable [1, p. 28]. Finally, the award may be recognized and enforced either
at the seat of the arbitration or in foreign jurisdiction as the case may be [1, p. 29].

The enforceability of the award lies in the core of the international arbitration.
As a consequence, no doubt that the law should provide for the mechanisms that may
assist in preserving the enforceability of the perspective award whilst the dispute is
pending between contesting parties. One of the most effective mechanisms is the
interim measures of protection for being the measures applied to safeguard the
integrity of the arbitral tribunal as well as the enforceability of the award.

To the contrary, in case the arbitration lacks such mechanism in the form of
interim measures, the very effectiveness of the arbitration as dispute resolution
mechanism is completely undermined. The parties to dispute will then be enable to
disrupt the perspective arbitration award even long before the arbitration commenced

or shortly thereafter. Therefore, without interim measures the survival of the
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international arbitration as popular and, most importantly, effective mechanism of
resolving the disputes at the international plane will be questioned.

Finally, the matter is complicated by the fact that the power to issue the interim
measures is in general allocated between the courts and arbitral tribunals, thus
causing a myriad of issues in relation to the competence of the domestic courts and
arbitral tribunals to discharge the measures. Even more, the question of whether both
dispute resolution bodies should have the power to discharge the interim measures, or
the authority should be monopolized in the hands of one of them. To what extent the
authority shall be divided and when the power to discharge the interim measures
arise? How should the courts treat the interim measures issued by the arbitral tribunal
whether foreign or not?

Based on the foregoing, the crux of the continuous research and analysis
among the leading practitioners and scholars in the international arbitration is related
to the interim measures of protection and in particular how and when they may be
discharged. Not least important question is how the authority to discharge thereof
should be divided between the courts and arbitral tribunals.

This master thesis in depth deals with theoretical and practical issues that arise
when the matter goes to in the interim measures to assist the upcoming award of the
arbitral tribunal. Consequently, the main purpose of this master thesis is to explore
the theoretical as well as practical notions regarding the procedure for obtaining,
discharging and finally enforcing the interim measures in support of the international
arbitration.

Based on the foregoing, the research tasks may be distilled down as follows:

1. To found out theoretical and practical substantiation for the need of interim
measures in international commercial arbitration;

2. To analyse how the power to discharge the interim measures should be
allocated between the courts and arbitral tribunals;

3. To analyse at which stages of the arbitration and when the tribunal and

courts may render the interim measures in support of the arbitration;
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4. To analyse and identify the best ways to ensure the effectiveness of the
arbitration via interim measures at each stage of the proceedings;

5. For this purpose, to analyse and identify how various arbitration laws and
rules address the issue of the interim measures in support of the interim
measures;

6. To identify the legislative amendments that should be made in the laws and
arbitration rules that currently in force in Ukraine so that to make the

arbitration in Ukraine more effective.

Against this background, the object of this master thesis is legal relationships
that arise either prior to or during arbitral proceedings between various subjects
involved in the dispute, including the parties to the dispute, arbitral tribunal and
institution, courts in relation to the procedure for obtaining the interim measures and
their subsequent execution. Further, the subject matter of this master thesis is
procedural legal rules and laws that vest the parties with the right to make recourse to
the arbitral tribunal or the courts in order to obtain the interim measures.

The author substantiates the research and conclusions related to the present
master thesis based on the publications, articles and books of the practitioners and
scholars from various nations in the international arbitration, including but not
limited to: Yurii Prytyka, Gennadii Tsirat, Gary Born, Alan Redfern, Martyn Hunter,
Jan Yesilirmak and others. Additionally, the author of this master thesis also analysed
various arbitration rules including but not limited to: HKIAC, SIAC, Swiss, ICAC,
ICDR, LCIA arbitration rules. To achieve the main purpose and research tasks the
author also analysed the arbitration law of different countries including but not
exclusively of Austria, Germany, USA, Belgium India, China.

The author employed the following methods so that to achieve the main

purpose of this master thesis:

1. Comparative method — the author compares the procedure for obtaining

the interim measures that exist in different countries so that to identify how,
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when, to what extent the procedure to discharge the interim measures
should be allocated between the courts and arbitral tribunals;

2. The method of analysis and synthesis — the author analyses the process
and regulation of the procedure to obtain the interim measures from the
courts and arbitral tribunals, to found out the best practices used on
international plane with respect to this matter in order to implement thereof
in Ukrainian realities;

3. Dialectical method — the author founds out the theoretical substantiation of
the need in the interim measures in international arbitration, to identify and
explore how Ukrainian arbitration laws, rules and courts practice regulate or
deal with the interim measures employed in the international arbitration;

4. Descriptive method - the author piece together current foreign and
Ukrainian regulation on the interim measures in the international arbitration

including laws and arbitration rules.

Further, the author notes that the conclusions, research, and other results
achieved in this master thesis is of particular significance for Ukraine. The
international arbitration as it currently stands usually employed by the companies
incorporated in or related to Ukrainian jurisdiction. It goes without saying, that for
the time being the international arbitration especially in trade sector very frequently
touches Ukrainian jurisdiction. Consequently, the improvements proposed by the
author into Ukrainian legislation and arbitration rules serves the international
arbitration in or related to Ukraine more efficient and effective with comparison to

the current situation.
The author devoted to the main purpose three chapters including:

1. Chapter 1 — herein the author analyses the theoretical substantiation of the
necessity in the interim measures for the international arbitration, including
the evolutionary regulatory approach by various countries with respect to
this matter. The author also analyses the evolution of Ukrainian arbitration

with respect to the interim in support of the arbitration;



10

2. Chapter 2 — the author devotes the said chapter to legal issues arising out
from the procedure to obtain the interim measures prior to the
commencement of the arbitral proceedings. The author compares the
arbitration rules and laws so that to identify the best world practice and
suggest corresponding amendments to be made into the arbitration law of
Ukraine;

3. Chapter 3 — the author of the master thesis analyses the regulation under
the laws and arbitration rules of the various issues that inherently connected
to the procedure to obtain the interim measures once the arbitral
proceedings commenced and the tribunal has been formed. Herein the
author analyses the practice of foreign jurisdictions and arbitral institutions.
The author also analyses the arbitration law and rules of Ukraine and

suggests the possible amendments to be made.

DISCLAIMER: the author of this master thesis has not analysed the various test
being when assessing the application for the interim measures either before the courts
or arbitral tribunals at each particular dispute. Neither the author’s research and
analysis cover the process to obtain the interim measures and legal issues arising out

thereof in the investor-state dispute settlement.
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CHAPTER 1.

GENERAL THEORETICAL BACKGROUND OF THE INTERIM
MEASURES IN THE INTERNATIONAL COMMERCIAL ARBITRATION.

1.1. The need for the interim measures in support of the international

commercial arbitration.

The international arbitration is a type of private system of alternative dispute
resolution. It is a creation of the parties’ will to resolve their dispute out of the court’s
ambit. Being a type of alternative dispute resolution, the arbitration cannot be
effective without the legal mechanisms that will assist the arbitral tribunal in
execution of its primary purpose to resolve the dispute, which ultimately will be
transformed into the binding and final award.

In this context, one of such mechanisms that serve the abovementioned purpose
is the interim measures issued either by the court or arbitral tribunal itself in support
of the claim pursued by the party in the dispute in question. It is difficult to
overestimate the importance of the interim measures in the international arbitration.
The reason for this is quite simple — the arbitration is a private system of dispute
resolution and, by its very nature, it lacks enforcement and executive powers that
usually monopolized in the State’s hands.

Against this background, it is the author’s opinion that the master thesis shall
begin with the analysis of the evolutionary development of recognition of the
importance and need in the interim measures in international commercial arbitration.
The understanding of the necessity in interim measures and appropriate regulation of
this issue under the law is sine qua non for any further analysis and suggestions on
the development of Ukrainian law.

At the outset, it has to be stressed that the development of understanding the
need for interim measures in the arbitration started from the very birth of the

international commercial arbitration. As Jan Yesilirmak in his in-depth handbook on



12

interim measures in international arbitration notes, during the different periods of
time, the attitude of States towards the interim measures differed in progressive way,
that is from obscure suspicious to honourable and more realistic understanding of
important role the interim measures play in the international arbitration [2, p. 19-46].

At the beginning of 20" century, that is from 1920 to 1930, the basic governing
treaties on international commercial arbitration were the Geneva protocol of 1923 and
the Geneva Convention of 1927 [3; 4]. The importance of the aforesaid conventions
for the international arbitration cannot be overestimated. In the words of Alan
Redfern and Martin Hunter their appearance for the arbitration was «landmark» as
being one of the first strives to subject arbitration under universally recognized rules
[1, p. 6-12]. Still a closer look at the terms of the aforesaid conventions leaves
without doubts that thereof do not address the interim measures in altogether [3; 4].

With respect to the domestic laws during the noted period and up until 1960,
Jan Yesilirmak stresses out that major part of States did not vest their courts with the
powers to assist the international arbitration by means of the interim measures [2, p.
36-39]. Nonetheless, as it is noted by the said author, in mid-1950 on different
occasions the issue of the interim measures in international commercial arbitration
had been analysed and discussed, whereas it was recognized that the arbitral tribunals
could enlist courts’ assistance in myriad forms, including by obtaining courts’ the
interim measures [2, p. 39-41].

Also, during this period, more precisely in 1958, the New York Convention
had been adopted and concluded [5]. As it stems from the terms of the New York
Convention its primary purpose is the enforcement of the arbitral agreements and
awards [5]. Consequently, the terms of aforesaid convention do not address the issues
related to the interim measures in arbitration [5].

Still, a number of practitioners and publicists in international arbitration argue
that provisions of the New York Convention impliedly address some minor points as
to the interim measures. For example, Professor Albert Jan van den Berg, who is
leading publicist and practitioner in arbitration, argued that article 2 (111) of the New

York Convention impliedly provides that the reference to the courts for interim
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measures in support of the arbitration shall not be considered as the breach of the
arbitration agreement applicable to the dispute [6, p. 144]. Further as was concluded
by George Bermann, in his comprehensive comparative study, few jurisdictions
consider that the New York Convention can be applicable with respect to the matter
of the enforcement of interim measures (this issue with respect to emergency relief
would be analysed in subsequent chapters of this master thesis) [7, p. 15].

Already in late 20" century, the climate in international arbitration became
more arbitration friendly. As has been explained by Neil McDonell, the practitioner
in arbitration, in his comparative study arrived to the conclusion that many States
enacted the laws that empowered the arbitral tribunals with right to discharge the
interim measures beyond the court’s ambit and it was also recognized that the courts’
power to issue interim measures existed independently (or in parallel) with the
tribunal’s right to grant the interim measures [8, p. 275-279].

During this period, that is in 1985, the UNCITRAL adopted the Model Law of
1985 [9]. Few articles were devoted to the interim measures in international
arbitration [9]. Firstly, the article 17 lays down that the arbitral tribunal is vested with
implicit authority (save as agreed by the parties otherwise) to discharge the interim
measures [9]. Secondly, article 9 sets forth the principle that reference to the courts
for interim measures cannot be considered as the breach of the arbitration agreement
[9]. That is, the parties are vested with the right at any time during the arbitration to
make recourse to the course so that to obtain the interim measures [9].

In 2006 the UNCITRAL revised the Model Law of 1985 and effected the
amendments making it more arbitration friendly [9]. In article 17 H the courts are
now empowered to execute the interim measures discharged by the arbitral tribunal
[9]. Ultimately, the UNCITRAL Model Law of 1985 and 2006 made a great push
toward the uniformity in the laws governing the international arbitration taking into
account that as of now it was adopted in approximately 118 jurisdictions across the
world [10].

Therefore, based on all the above noted trend in attitude to the interim

measures in international arbitration, the author now concludes that there is a uniform
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understanding on the important and even fundamental role of the interim measures in
the arbitration. To put it in other words, the attitude to the need for interim measures
in international commercial arbitration changed evolutionary. Nonetheless, the
principal question remains open — why the international arbitration needs the interim
measures?

It is the author’s opinion that without interim measures the international
arbitration will not stand a chance to completely fulfil its objective. To begin with,
one of the objectives of the arbitration is the resolution of the disputes between the
parties. Usually, the arbitral tribunal resolves the dispute by way of rendering final
and binding award, which may be enforced in a number of jurisdictions. Suffice to
say, the New York Convention has been signed and ratified by 168 States [11]. That
is, the arbitral awards can be enforced in approximately 86% of all States in the world
[11]. Thus, it is now universally agreed that one of the advantages of the international
arbitration is enforceability of the award.

In this respect, Mr Gary B. Born, who is one of the most cited among

practitioners and academics in international arbitration, aptly elucidated that

one of the objectives of contemporary legal regimes for international arbitration is
facilitating the enforcement of arbitration agreements and awards. In particular, both
international arbitration conventions (particularly, the New York Convention) and
arbitration legislation (particularly, the UNCITRAL Model Law) ensure that
international arbitration agreements are more readily, expeditiously enforced and more
broadly interpreted than forum selection clauses. This is consistently cited as a key
benefit of international arbitration. [12, p. 9-10]

Another leading practitioner in international arbitration Ms. Margaret Moses, is
also of the opinion that the enforceability of the award is one of the advantages of the
international arbitration [13, p. 3].

This facilitates another question to be answered - what is the purpose of interim
measures ordered in support of the claim before international arbitral tribunal?
Generally, the purpose of the interim measures is to assist the adjudicatory body, for
example arbitral tribunal, in resolving the dispute and to ensure that final award (or
judgment) is capable of being enforced against the party that lost the case. Therefore,
the interim measures play a vital role in ensuring the very efficacy of the dispute

resolution mechanism. The aforesaid was explained by the Judge Sir Gerald
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Fitzmaurice who, with regard to the power of International Court of Justice to order
the interim measures, stated that «...it is really an inherent jurisdiction, the power to
exercise which is a necessary condition of the Court—or of any court of law—being
able to function at all» [14].

The international arbitral tribunals also take the same approach as to the
interim measures defining them as an instrument to ensure the successfulness of the
award. Even more, they regarded the power to grant the interim measures as
«inherent» as demonstrated by often-quoted decision of Iran-US Claims Tribunal in
E-Systems Inc v Iran case (between the foreign investor and Islamic Republic of Iran)
[15]. In this case, the government of Iran pursued the claim against the investor
before the courts in parallel with the arbitral proceedings [15]. Considering this fact,
the arbitral tribunal ordered Iran to stay of the proceedings before its national courts
[15]. To substantiate the reasoning behind its order, the arbitral tribunal opined that it
had an inherent power to issue interim measures in order to ensure the efficacy and
safety of the proceedings as well as the full effectiveness of the award to be issued in
the future [15].

The importance of the interim measures for international commercial
arbitration was reaffirmed by UNCITRAL Working Group on Arbitration in one of
its reports, wherein it concluded that «...in some cases the very usefulness of the
award for the winning party depended on whether the party had been able to enforce
the interim measure designed to facilitate later enforcement of the award» [16, p.
13].

To sum up, the interim measures serve to assist the arbitral tribunal in
accomplishment of its primary duty and purpose — by way of effective proceedings
resolve the dispute and render binding award that can be enforced against another
party to the dispute.

The next issue is how the power to grant the interim measures shall be divided
between the arbitral tribunal and the courts. In this respect, the first question to
answer is whether the arbitral tribunal shall have the power to issue interim measures

or only the courts shall have exclusive power to issue such measures?
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As it is noted by Gary Born, there is almost universal agreement that arbitral
tribunals shall possess the power to issue the interim measures [17, p. 2635-2636].
There are myriad of reasons to reach out the aforesaid conclusion and the few of them
would be considered below.

As it was concluded by the International Law Association in one of its reports,
the arbitral tribunals have the inherent powers to discharge the interim measures,
because the arbitral tribunal by itself is the dispute resolution body and by essence
shall possess the powers to ensure that its decision will be successfully executed [18,
p. 8-9]. The ILA referred to the case of ICSID tribunal, that is Libananco Holdings
Co. Limited v Turkey case, wherein the tribunal in investment dispute noted that it
had the inherent powers so that to safeguard the efficacy of the arbitral proceedings
[19]. With respect to the international commercial arbitration, the ILA also opined
that the arbitral tribunals are also vested with inherent powers to discharge the interim
measures [18, p. 8-9].

From the above, the author concludes, that the arbitral tribunals having the
decision-making powers are also inevitably in possession of the mechanism to ensure
that the result of their decision-making power, the award, will be enforceable.

Another argument proposed by practitioners is that the arbitral tribunal has an
implied power, arising out of the arbitration agreement, to discharge the interim
measures. For example, Mr. Loukas Mistelis and Stefan Kroll with reference argued
that in principle the authority of the tribunal to apply interim measures is implied by
very reason of either applicable arbitration rules or law, unless the parties come into
agreement to abandon such powers [20, p. 587-588]. To the same end, Mr Gary Born
concurs with the said approach toward the tribunal’s powers in this respect [17, p.
234-244].

Another reason is rather practical, than theoretical one. The arbitral tribunal
should be in powers to order the interim measures because it may be considered as
one of the most appropriate places where the party may seek for the interim
measures. Mr Loukas Mistelis and Stefan Kroll explained that the arbitrators, being

appointed specifically to resolve the dispute, are much aware of the facts of the case
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and may apply the measure that would fit the facts of individual case and meet the
parties’ interest [20, p. 589-599].

Finally, another reason for justifying the existence of the tribunal’s power to
render the interim measure is that the parties will be more inclined to comply with
such measures if ordered by the arbitral tribunal of their own choice. In simple words,
it is in the parties’ best interest to comply with the orders of the arbitral tribunal, since
at the end of the day this decision-making body will render the award on the dispute.

This was at best explained by the UNCITRAL in its analytical commentary on
Draft Text of the Model Law of 1985 [21, p 43]. In particular, it was suggested that
most likely the parties would comply with measures ordered by the tribunal, or
otherwise it may negatively affect their stand in the case [21, p 43]. That is, the
tribunal, when deciding the case (for example, on quantum or allocation of costs),
may take into account the parties’ behaviour and, in particular, refusal to comply with
interim measures [21, p 43].

The fact that the parties usually tend to voluntary comply with the interim
measures ordered by the arbitral tribunal is supported by results of the survey
conducted by Queen Mary University of London in 2012 [22, p. 2]. Pursuant to the
said report, in majority of cases, that is in 62% of disputes, in international arbitration
wherein the tribunals ordered interim measures, the parties obeyed with the thereof
[22, p. 2].

In the author’s opinion the above arguments are seemed to be credible and
strong enough to justify the existence of the power of arbitral tribunal to order the
interim measures. Nonetheless it does not mean that the power to order the interim
measures shall be monopolized by the arbitral tribunal. There is a myriad of reasons
to favour the argument that States’ courts also should also be empowered to discharge
the interim measures in support of the arbitration.

As has been already stressed elsewhere in this master thesis — the heart of the
international arbitration is the parties’ consent. It IS a private alternative dispute
resolution mechanism and by its very nature the arbitral tribunal may not possess the

same powers as States courts. In this respect, Charles Falconer and Amal Bouchenaki
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rightly pointed out that the parties to the dispute, for whatever reasons, may simply
disregard the measures discharged by the tribunal [23, p. 190].

Another restriction is that the boundaries of tribunal’s power as a whole are set
out in the arbitration agreement, being the primary source where the arbitral tribunal
derives its jurisdiction to resolve the dispute and, most importantly, the powers that it
may employ. As such, it is difficult to overestimate the importance of the arbitration
agreement for the arbitral tribunal given that the New York Convention in article V
1(a) set forth a separate ground for refusal in enforcement of the arbitral award if the
arbitral tribunal lacked jurisdiction to handle the dispute [5].

It also implies that only the parties to the arbitration agreement are deemed to
be bound by the decisions of the arbitral tribunal and, as a rule, shall immediately
comply with thereof. Following the same logic, Mr Houston Lowry noted that the
interim measures of the arbitral tribunal may not be directed against the third parties
(non-parties to arbitration agreement) [24, p. 340]. As was rightly pointed out by
Karen Cross, the arbitration practitioner, the non-availability of such interim
measures may be crucial if, for example, the assets, shares of the perspective award
debtor are in hands of the third party [25, p. 371-372]. In may be concluded, that
without the court’s assistance, in such cases the arbitral tribunal is simply left
unarmed.

Further, no doubt that the arbitral tribunal cannot serve any type of interim
measures it wants. In principle, the arbitral tribunal by its very nature differs from the
courts. Against this background, in most cases the courts have more options with
respect to the type of the interim measures that they can order. This creates additional
restrictions on the availability of the interim measures that may be rendered by the
arbitral tribunal.

This matter was capably explained by Mr. Alan Redfern, who stated that
«...however tolerant the system of law may be, the more draconian measures of
protection which are becoming a feature of modem litigation are likely to remain

within the reserved domain of the courts» [26, p. 85-86]. As an example of such
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measures, Mr. Alan Redfern enumerated Mareva injunction and Anton Piller order as
one of the drastic interim measures available only to courts [26, p. 85-86].

Finally, at some point of time, the arbitral tribunal is simply unable to order the
interim measures. In particular, as noted by Otto Sandrock, before the arbitral tribunal
is properly composed (meaning all arbitrators are appointed), the party to the dispute
is left with no choice but to apply for the court’s assistance [27, p. 54-55]. As
explained by this author in subsequent chapters, the arbitral tribunal may avail
themselves of the relief discharged by the emergency arbitrator but not all arbitration
rules provide for such mechanism, least speaking the enforceability of such measures
Is also under question [27, p. 54-55].

As a consequence, there are solid grounds to agree that the courts should also
be vested with the powers to discharge the interim measures in support of the
international arbitration.

Taking all the above facts in mind, the author of this thesis arrives to the
conclusion that the evolution of understanding of the need in interim measures was
progressively developed. Undoubtedly, both the arbitral tribunal and State’s courts
should be in power to order the interim measures. This being said, there is certainly

the need in the interim measures.

1.2. Evolution of Ukrainian legislation on the interim measures in the

international commercial arbitration.

Given that the purpose of this master thesis is to analyse present-day Ukrainian
regulation on the interim measures and to suggest the possible amendments to be
made in thereof, the author is of the opinion that analysis of the evolution of
Ukrainian regulation is important. In other words, without understanding of the
current state of affairs of the aforesaid regulation it is impossible to scrutinize the

amendments to be made in Ukrainian legislation.
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The primary source that governed the international commercial arbitration in
Ukraine has always been the New York Convention which has been ratified by
Ukraine in 1960 [28]. Although, as has been previously stressed, the New York
Convention governs the enforcement of arbitral awards and agreements, it does not
explicitly touch the issue of the interim measures at all [5].

Nonetheless the aforesaid convention set forth two groups of grounds for
refusal in the recognition and enforcement of the arbitral award [5]. The first type
includes the grounds for refusal which is exercised by the competent court upon the
request of the award debtor (article V (1)) [5]. The second type includes the grounds
for refusal exercised by the competent court on its own initiative, wherein no request
Is necessary of the parties to the dispute/enforcement proceedings (article V (2)) [5].

As to the regulation of interim measures in international commercial arbitration
at national level, in 1994 Ukraine adopted the Law on ICA [29].! This is the
arbitration law governing the international commercial arbitration in Ukraine [29]. In
principle, the Law on ICA in altogether duplicates the provisions of the UNCITRAL
Model Law of 1985 and partially implements some amendments of 2006 edition [29].

With respect to the interim measures in support to the claim in international
commercial arbitration, the Law on the ICA accorded two articles [29; 9]. Given the
importance of the courts’ assistance to the international arbitration, the Law on ICA
in article 9 permits the parties obtain the interim measures from the courts either
during or prior to the arbitral proceedings [29].

The importance of the existence of such provision in the arbitration law cannot
be overestimated. For example, Mr. Tsirat Gennadii, being Ukrainian academic and
practitioner in international commercial arbitration, concluded that the principle
settled in the article 9 of the ICA is a well-established rule in the international
commercial arbitration [30, p. 201]. He also opined that the aforesaid article by itself
Is declaratory in nature, unless necessary implementations are made into procedural
codes of Ukraine so that to vest the judiciary with the power to order the interim

measures of the protection [30, p. 201].

! Hereinafter the author’s translation unless otherwise expressly specified in this master thesis.
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The author of this thesis concurs with this opinion. Whilst the article 9 of the
ICA provides for general principle to preserve the courts’ domain to order the interim
measures, nonetheless it requires the State to amend its procedural laws and explicitly
vest the courts with the said powers [9]. The careful analysis of the Model law of
1985 drafting history and, in particular, of the article 9, furthers the above
conclusions [31, p. 17]. The drafters of the Model Law left open the question of
courts’ authority to order the interim measures for the States to regulate [31, p. 17].

Therefore, by adopting the Law on ICA, Ukrainian legislator set a cornerstone
rule regulating the relationship between the courts and the parties to the dispute in
international arbitration [29]. The next logical step for Ukrainian legislator should
have been the amendment of Ukrainian procedural legislation that is the addition of
courts’ power to apply the interim measures. However, the procedural legislation
remained silent on this issue for a long time. To be more precise, up until the
arbitration reform in Ukraine that took place in 2017, the Civil Procedural and
Commercial Procedural Codes did not vest the parties with the power to obtain the
interim measures in support of the arbitration taken place in or out of Ukrainian
borders [32].

In particular, the article 151 of the Civil Procedural Code vested the parties
with the power to obtain the interim measures only during the litigation [33]. In the
meantime, the Commercial Procedural Code treated the issue differently by the
means of articles 43! and 66 empowered the parties to apply for the interim measures
prior to or during the litigation [34].

Given that during this period courts were not empowered (at least explicitly) to
order the interim measures in support of the international commercial arbitration,
such state of fairs made the arbitration climate in Ukraine unpredictable. In particular,
Ukrainian courts’ attitude as to this matter varied significantly. As a result, the parties
seeking to apply for the courts’ interim measures in Ukraine were unaware about
possible result of the application to the courts.

Against this background, the courts’ practice at that time may be diverted into

two groups. The first one is when the courts unequivocally recognized their power to
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order the interim measures or did so implicitly and the second one quite to the
opposite.

As an example, may serve the ruling of Commercial Court of Donetsk Oblast
dated 31.01.2014 (case No. 905/613/14) wherein the court rejected to order the
interim measures in support of the claim to be pursued in international commercial
arbitration [35]. In this case, the party to the dispute over the non-delivery of the paid
goods petitioned to the Commercial Court to order the interim measures in the form
of the attachment of the goods [35]. The Commercial Court analysed the application
and opined that the parties certainly were entitled to refer their disputes to the ICAC
[35]. However, by concluding the arbitration agreement the parties did not waive
their right to take action for the court’s interim measures [35]. The Commercial Court
scrutinized the possibility to order the interim measures and, by doing so, it implicitly
approved that Ukrainian courts had the power to order the interim measures in
support of the arbitration [35]. Nonetheless, the Commercial Court refused to order
thereof since the applicant failed to comply with the requirements of the Commercial
Procedural Code [35].

It should be stressed that the Commercial Court did not clearly explain the
reasoning behind the conclusions as to the source for its authority to apply the interim
measures [35]. Still, the author concludes that court’s ruling favoured the provisions
of the article 9 of the ICA [35].

To the second group of rulings may be devoted the ruling of Commercial Court
of Donetsk oblast dated 29 April 2008 [36]. In this case, the applicant asked the
Commercial Court to order the interim measures by arguing that the court had such
power based on the article 9 of the Law on ICA already referred in this thesis [36].
To the contrary, the Commercial Court took an absolutely opposite view on the
matter, that the aforesaid article did not bestow it with the authority to grant the
interim measures in support of the international commercial arbitration [36].
Therefore, the Commercial Court did not discharge the interim measures [36].

The abovementioned ruling serves as a foothold for the author to make the

conclusion that the courts practice was rather negative and erratic causing a myriad of
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rulings with completely opposite conclusions on the possibility to obtain the interim
measures from Ukrainian courts. In this respect, the author agrees with the
conclusions made by Prusenko Halyna, an academic in international private law, who
analysed the courts practice during the pre-reform period and elucidated that the
courts’ attitude to the matter at hand varied significantly on case-by-case basis [37, p.
49].

As a result, it can be concluded that before the reform of 2017 the parties were
unable to obtain the interim measures from courts whether prior to or after the
commencement of the arbitration proceedings at all, with some exceptions where the
courts arrived at a different conclusion. Such a long-lasting standing of the arbitration
law in Ukraine in no way positively contributed to Ukrainian perspectives to become
a more arbitration friendly jurisdiction among other jurisdictions.

Now, turning to the second article of the Law on ICA that governs the interim
measures in international arbitration. The article 17 of the Law on ICA, save that
parties agreed otherwise, promulgates that the arbitral tribunal is empowered to order
the interim measures that it deems necessary related to the subject-matter of the
dispute [29]. Although such provision is progressive by itself, nonetheless Ukrainian
arbitration law remains silent on the possibility to enforce such interim measures by
Ukrainian courts [29].

Finally, the Law on ICA was subject to major amendments occasioned by the
adoption of the Law No. 2147a-19, which may be considered as a positive
development of the arbitration law in Ukraine [32]. In this respect, as was aptly
elucidated by Olena Perepelynska, leading Ukrainian practitioner in arbitration, the
reform was as a response to the deep-rooted discussions among academics and
practitioners on the need for legislative breakthrough with respect to the arbitration
law [38].

New amendments also pertained to the interim measures ordered in support to
the arbitration proceedings [32]. In this vein, the legislative developments can be

grouped up as follows.
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First and foremost, the Law No. 2147A-19 vested the parties to arbitration with
the powers to have recourse to Ukrainian courts with application for interim measures
in support to the arbitral proceedings [32]. Now, to take an advantage from such
protective mechanism, under part 3 of the article 152 the Civil Code of Procedure set
forth that the party shall make an application to Ukrainian court of civil jurisdiction
[39]. It must be stressed that under part 3 of article 149 of the aforesaid code, the
application can be made only after the arbitral proceedings were commenced [39]. As
a consequence, the arbitration law does not vest the courts with the power to
discharge pre-arbitral interim measures.

Second, but not least important, the courts’ powers to order the interim
measures is the same to those set out for the disputes referred to the courts of civil
jurisdiction [39]. Such an invariant approach allows the courts to avail of the results
produced by year-to-year developed courts’ practice. In particular, this relates to the
test being used by the courts in deciding whether it is necessary to apply the interim
measures, the procedure to cancel used interim measures and etc.

Pursuant to the paragraph 3.11. of the Explanatory Note to the Law No.
2147A-19 the abovementioned amendments were carried through so that to assist the
arbitration by Ukrainian courts and promote the efficiency in the alternative dispute
resolution [40, p. 5].

The aforesaid legislative changes in the arbitration law of Ukraine and their
Implementation in practice would be further scrutinized in subsequent sections of this
master thesis.

In the meantime, the author would like to particularly articulate that whereas
the legislator took into account the Model Law of 2006 in drafting the amendments
into the ICA; nonetheless some important issues related to the interim measures were
not covered by the reform, which can be briefly summarized below.

First, the Law No. 2147A-19 did not set up the mechanism for the enforcement
of the interim measures issued by the arbitral tribunal with either foreign seat or seat
in Ukraine [32]. As the result, the effectiveness of the tribunal’s interim measures,

left without assistance from the government’s side, is under question [32].
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Second, despite being vested with the power to order the interim measures in
support of the commenced arbitration, the courts still do not have the power to
preserve the rights of the parties to the dispute by ordering the interim measures

before the convocation of the arbitral proceedings [32].

**kx

CONCLUSIONS TO CHAPTER 1

At-present, it is uniformly agreed that the interim measures play a prominent
role in assistance of the international arbitration to serve and fulfil its purpose — final
dispute resolution between the parties in the form of binding arbitral award. In this
respect, myriad of jurisdictions improved their national legislation so that to reinforce
assistance to the international arbitration. Against this background, the national
legislation of many states now lays down that both the domestic courts’ as well as the
arbitral tribunals themselves are vested with the authority to order the interim
measures to secure the claim pursued in international arbitration. The aforesaid trend
is explained by the fact that the arbitral tribunal as well as the domestic courts having
powers to discharge the interim measures have corresponding advantages and
disadvantages allowing the parties to use each particular forum in different individual
cases. In altogether, there is a need in interim measures as their purpose and adequate
regulation can ensure the efficacy of the international arbitration in each jurisdiction.

Ukraine on its part, whilst being the State that pursues the pro-arbitration
status, made a serious step in improving its arbitration law to assist the international
arbitration, in particular by the judiciary system. The Law No. 2147a-19 may be
considered as the breakthrough development of the Ukrainian arbitration law by
enlisting the courts with the powers to assist the arbitral tribunals, for example, by
virtue of the interim measures [32]. All in all, the aforesaid law made Ukraine more
pro-arbitral jurisdiction. Nonetheless, the arbitration law as it currently stands in

Ukraine requires improvements and amendments by making opportunities to the
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arbitral tribunal and parties to the dispute to obtain the most efficient assistance

derived from arbitral tribunals and judiciary system of Ukraine.
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CHAPTER 2.

THE INTERIM MEASURES ISSUED BEFORE THE COMMENCEMENT OF
ARBITRAL PROCEEDINGS.

2.1. Interim measures issued by courts prior to the commencement of the

arbitral proceedings.

2.1.1. Comparative study of foreign arbitration laws on court’s interim measures.

One of the useful mechanisms existing within the ambit of the court’s domain
Is the power to order the interim measures before the arbitral proceedings is
commenced. As has been previously stated in this master thesis, the existence of such
mechanism sometimes has prominence in support to the arbitral proceedings to be
commenced.

As an example, may serve the situation, when one of the parties seeks to obtain
the interim measures the soonest the possible, but the arbitral proceedings has not
been commenced yet (in practice, it may take weeks to prepare necessary documents
to initiate the arbitration proceedings). Or to make things worse, as the convocation
of the arbitral proceedings take place by the notice of arbitration (or alike procedural
document) served to all parties to the dispute, it may play as a trigger for contesting
parties to take actions so that to undermine the enforceability of the future award.
Against this background, the court’s assistance may play crucial role in the arbitration
that even has not started yet.

For these reasons, the author of this master thesis is of the opinion that the
comparative analysis is needed in relation to the arbitration laws of various
jurisdictions on the powers of the courts to issue the interim measures prior to the
initiation of the arbitral proceedings. This analysis will play an important role for the
arbitration law of Ukraine by serving as a foothold from which the suggestion as to

the amendments in Ukrainian law will be made.
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The analysis will cover jurisdictions of legal system existing in the world
wherein the arbitration law allows the courts to intervene and grant the interim
measures before the arbitration has started.

The starting point should be analysis of the accessibility of the pre-arbitration
interim measures in the United States of America. The author notes, under
consideration falls only the New York state and other states are not subject to the
current analysis.

Although the arbitration (both domestic and international) is governed by the
Federal Arbitration Act of 1925, still the states are entitled to adopt statutory law that
governs the arbitral proceedings within their domain, unless the provisions of such
statutory law contradict with the FFA [41, p. 37-38]. Given that the FFA does not
govern the question of interim measures in altogether, the New York state
implemented its own statutory regime [42].

The arbitration law of the New York is incorporated into the Civil Practice
Law and Rules [43]. In particular, the article 75 serves as the arbitration law of New
York and as noted by Alexandra Dosman and Clara Flebus, practitioners in
arbitration, up until the of CPLR that took place on 2005, the aforesaid article did not
vest the courts with the powers to order the interim measures in support to the
international arbitration [41, p. 45-46]. Thenceforward, article 75 of the CPLR and, in
particular, the section 7502 (c), authorizes specific courts to order the interim
measures in support of the arbitration even taken place out of the country either prior
to or after the commencement of the arbitration only if the arbitral award would be
«ineffectual without such provisional relief» [43]. If the application for interim
measures is taken prior to the commencement of the arbitration, then the deadline in
30 days is fixed for the applicant to commence the arbitral proceedings [43]. The
aforesaid period of time may be decreased or increased if the party shows the so-
called good cause (meaning the justification) [43]. Finally, if the arbitration is not
commenced within the required period of time, then the interim measures «shall
expire and be null and void and costs, including reasonable attorney's fees, awarded

to the respondent» [43].
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Pursuant to Mr. Fellas John’s analysis, who is a practitioner (arbitrator and
counsel) in international arbitration, the New York courts already exercised their
authority provided under the section 7502 (c) of the CPLR [44, p.112-115]. As the
courts’ practice show, the article 72 duplicated other provisions of the CPRL that
govern the litigation [44, p.112-115]. This, for example, relates to the test being used
by the courts to apply the interim measures [44, p.112-115].

The closer look at the article 7502 of the CPLR makes the author of this master
thesis to conclude that the state of the New York vested its courts with the powers to
assist the international arbitration by means of the interim measures [43]. The
mechanism, as was stated above, is pretty similar to those existing in litigation [44,
p.112-115].

Somewhat similar, although not identical, approach is followed in the Republic
of India. As a preliminary point, the arbitration law in India is governed by the
Arbitration and Conciliation Act of 1996 [45]. In relation to the interim measures the
Arbitration Act of India devoted section 9, governing courts’ interim measures and
section 17 (the interim measures ordered by the arbitral tribunal) [45]. The section 9
(1) grants Indian courts with the authority to order the interim measures before the
arbitral proceedings have started [45]. Additionally, section 9(2) sets out ninety days
for the applicant to bring in action the arbitral proceedings, which may be extended or
reduced by the court [45]. Finally, as noted by Dushyant Dave, who is practicing
arbitration in India, upon the expiration of the aforesaid deadline the interim
measures automatically cease to be in force [46, p. 165].

Another jurisdiction that follows the same approach and vests the courts with
the authority to discharge the pre-arbitral interim measures is Hong Kong. As the
arbitration law in Hong Kong serves the Arbitration Ordinance [47]. In principle,
Hong Kong is one of the States, which adopted the UNCITRAL Model law 2006
although, as will be seen later, with its own amendments and particularities [47]. The
Arbitration Ordinance dedicates the section 45 to the issue of the court’s ordered

interim measures [47]. Interestingly, but the aforesaid section does not duplicate the
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article 17(J) under the Model Law of 2006, which is specifically devoted to the
court’s interim measures [47].

Overall, the courts in Hong Kong are entitled to discharge the pre-arbitration
interim measures. However, contrary to the arbitration laws of New York and India,
nowhere in the Arbitration Ordinance it can be traced at all the deadline to bring an
action in the international arbitration [47]. Still, as explained by Teresa Cheng, who is
practicing counsel in arbitration, the courts in Hong Kong are nonetheless in power
to fix the deadline for filing the case to arbitration or subject the interim measure to
condition precedent meaning to the obligation to commence the arbitral proceedings,
otherwise the interim measure in question will become ineffective automatically [48,
p. 347].

The Arbitration Ordinance also is distinguished from other arbitration laws by
fixing additional requirements for the courts to discharge the interim measures, that is

section 45(5) requires that:

a) the arbitral proceedings are capable of giving rise to an arbitral award (whether
interim or final) that may be enforced in Hong Kong under this Ordinance or any other
Ordinance; and

b) the interim measure sought belongs to a type or description of interim measure that
may be granted in Hong Kong in relation to arbitral proceedings by the Court. [47]

Another unique provision is non-appealability of the interim measures to the
higher instances’ courts in Hong Kong [47]. That is, the interim measures cannot be
subjected to the appellate proceedings [47].

Finally, the interim measures can be obtained in assistance of either the
arbitration that takes place in or out of the Hong Kong [47]. Yet, pursuant to Mr.
Chris Parker, who is practicing lawyer in arbitration, the jurisprudence of the courts
in Hong Kong evinces that the interim measures in support of arbitration seated
outside of Hong Kong are applied with due care [48, p. 83].

Finally, the section 45 (4) preserves the priority of the arbitral tribunal to
discharge the interim measures, that is the courts may reject to discharge the interim
measures if the arbitral tribunal already handles the same request for the interim
measures or/and the arbitral tribunal is more convenient forum for discharging the

interim measures [47].
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Ultimately, in Hong Kong it is possible to obtain the interim measures before
the arbitration has been commenced, albeit it is not an easy burden if the matter
concerns foreign arbitration. Whereas both the courts and arbitral tribunal have the
right to discharge such measures, still the Arbitration Ordinance gives the prevalence
to the tribunal’s jurisdiction to order the security therefore making limited the courts’
intervention during the arbitration.

Another jurisdiction that entitles the court to assist the parties to the dispute on
pre-arbitration stage is the Republic of Singapore. For the sake of clarity, it should be
stressed that in Singapore as the arbitration law serves the International Arbitration
Act of 1994 [50].

Singapore preserves the arbitral tribunal’s autonomy and promotes the
principle of non-intervention by judiciary into the dispute resolution process handled
by the arbitral tribunal [50]. The aforesaid conclusion can be derived from close
analysis of the section 12A of the IAA, which sets forward the regulatory mechanism
of the courts’ authority to discharge the interim measures [50]. Under section 12(A)
paragraph 5 the Singapore’s courts can exercise their power to order the interim
measures only if based either upon the parties’ mutual consent in written form or with
prior approval by the arbitral tribunal [50].

Section 12(A) paragraph 6 deals with the pre-arbitral interim measures which
may be discharged in support to the arbitration taking place inside or outside of the
Singapore [50]. With respect to the pre-arbitral interim measures, as noted by Robert
Merkin and Johanna Hjalmarsson in their handbook on international arbitration the
courts are allowed to intervene only in case of urgency and if the arbitral
tribunal/institution cannot act or does not have the power to discharge such measures,
for example, if the tribunal is not yet composed or the arbitration rules does not
provide the option for emergency arbitrator [51, p. 70-72]. The authors further add
that once the arbitral tribunal is seized with the matter (properly composed), the
ordered measures become ceased and without any effect since the arbitral tribunal is

in power to handle the case and deal with any emergent situation [51, p. 70-72].
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Overall, the author of this master thesis arrives at the conclusion that
Singapore’s arbitration law vests the courts with power to discharge pre-arbitral
interim measures albeit the autonomy of the arbitral tribunal is also preserved leaving
thereof with exclusive powers to grant such measures.

Another State that assists arbitral tribunals with pre-arbitral interim measures is
Sweden. As the arbitration law serves Swedish Code of Judicial Procedure [52].
Under Sections 1-3 of the Chapter 15 the courts are vested with the powers to
discharge pre-arbitral interim measures [52]. The Section 7 fixes the deadline for the
arbitration to be commenced, that is within one month from the date of the pre-
arbitral interim measures and, if the proceedings are not convocated, the measure
cease in effect [52].

As it can be derived from the SCJP, no additional requirements are set out for
the interim measures being thrived by the party prior to the commencement of the
arbitration [52].

A comparatively different approach is taken by Germany with respect to the
interim measures to be discharged prior to the commencement of the arbitral
proceedings. As the arbitration law in Germany serves the 10" book of German Code
of Civil Procedure, which is a restatement of the UNCITRAL Model Law of 1985
with some pro-arbitration amendments [53].

The Section 1033 of the GCCP empowers the parties to avail of the pre-arbitral
interim measures, whilst the Section 1025 makes it clear that the pre-arbitral interim
measures relate to the arbitration with seat in foreign jurisdiction or in Germany [53].
Interestingly, but as noted by Richard Kreindler and Johannes Schmidt in the
handbook in arbitration in Germany, the are only two types of interim measures
available, that is seizure of assets and preliminary injunction [54, p. 135]. Still, the
author of this master thesis notes, that the GCCP does not address the issue of the
deadline for commencement of the arbitration [53].

The next country is Belgium, which has a slightly different approach as to the
courts’ interim measures at the pre-arbitral stage. The arbitration law serves as Part
VI of the Belgian Judicial Code [55].
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Articles 1035 — 1040 of the BJC vests the courts is Belgium to order the
interim measures either before or during the arbitral proceedings notwithstanding of
the seat of the arbitration [55]. The requirements to be satisfied so that to obtain the
interim measures has been crystalized through the consistent judicial practice, as
summarized by Niuscha Bassiri, in particular, the party has to prove that the
emergency of the matter, that the arbitral tribunal is incapable to act effectively, and
the risk of rigorous and irrecoverable detriment should the interim measure is not
ordered [56, p. 256-264].

The BJC takes and interesting approach with respect to the deadline for
commencement of the arbitration proceedings once the pre-arbitral interim measures
are obtained from the courts [55]. As was concluded by Mr. Jos Decoker in his article
the BJC neither requires the party to initiate the arbitration before taking recourse for
courts’ interim measures nor there an obligation to do so within certain period of
time, because this question shall be fixed by the judges in each particular case [57, p.
88-89].

Ultimately, it can be concluded that the most developed jurisdictions enforced
the arbitration laws that vest the courts with the authority to grant the interim
measures albeit the arbitral proceedings have not been initiated yet. The reason for
such right to exist is that the perspective arbitral proceedings are protected from the

actions that may put in danger the effective enforceability of the arbitral award.

2.1.2. Ukrainian arbitration laws on court’s interim measures issued before the

commencement of arbitral proceedings.

As has been previously stated in this master thesis, the reform taken place in
2017 did not touch an issue as whether Ukrainian courts have the power to grant the
interim measures before the proceedings started. Against this background, the CPC

expressly provides the condition for obtaining the interim measures from the courts —
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the commencement of the arbitral proceedings [39]. More precisely, the paragraph 3
of the article 152 of the CPC lays down that

the application for interim measures in support of the claim, pending at the
international commercial arbitration or domestic arbitral tribunal, shall, at the
claimants’ disposal, be filed to the court of appeal at the seat of international arbitral
tribunal or domestic arbitral tribunal, location of respondent or its assets. [39]

Ultimately, there is an express provision under the CPC, making the
requirement that the interim measures can be discharged only after the arbitral
proceedings convocated as mandatory one [39]. On its face, Ukrainian courts are
legally obliged to follow the terms of the CPC and discharge the interim measures
subject to the condition that the arbitral proceedings are started [39].

For this purpose, the CCP in article 151 paragraph 7 enumerates the
requirements in relation to the application for being filed appropriately [39]. The first
one, is that the applicant shall provide the evidence that the proceedings have started
(notice of arbitration, claim submissions etc.) [39]. Second, the evidence that the
aforesaid documents have been duly served [39]. Finally, but not least important, the
copy of the arbitration agreement [39].

As it can be derived from the aforesaid provisions of the CPC, the courts can
be seized of the matter in relation to the interim measures only upon application of
the party to the arbitration agreement with evidence that the arbitral proceedings have
been already commenced [39]. In principle, the CPC does not recognize the courts’
pre-arbitration interim measures [39].

The aforesaid conclusions are reinforced by the practice of Ukrainian courts.
As an example, may serve the ruling of the Odessa Appellate Court dated 25.06.2020,
wherein the company «Bannion Limited» applied for the interim measures to secure
the claim pursued before the ICAC at UCC [58]. The applicant asked the court to
attach movable and immovable property of the respondent in the arbitration [58].
Still, the court rejected to satisfy the application as there been no evidence that the
arbitration has been commenced, that is the applicant did not provide the trustworthy
evidence that the claim submissions were indeed filed and received by the arbitral
tribunal (if any at all) before the ICAC at UCC [58]. Hence, the court took a strictly
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literal approach as to the terms and provisions of the CPC, which expressly entitles
the courts to discharge the interim measures only in already commenced arbitral
proceedings [58].

Overall, the above ruling clearly demonstrates that Ukrainian courts strictly
follows the provisions and requirements of the CPC of Ukraine wherein the interim
measures can be applied once the arbitral proceedings have been commenced. It is
author’s opinion that under the CPC there is no room for manoeuvre wherein the
courts can, as was before the reform of 2017, discharge the interim measure to secure
the perspective claim in the international commercial arbitration.

Ukrainian Supreme Court also follows the same approach. As an example, may
serve the ruling of the Supreme Court dated 3 January 2020, where the appellant filed
an appeal on the interim measures discharged by Kyiv court of Appeal [59]. The
Supreme Court upheld the interim measures and while doing so also analysed
whether the dispute between the parties indeed exists and the case was referred to the
international arbitral tribunal [59]. Hence, the author of this master thesis comes to
conclusion that in principle the Supreme Court also takes the view that the interim
measures may be obtained only after the proceedings started pursuant to the
requirements of the CPC of Ukraine [59].

Such court practice plainly demonstrates that there is no room for argument
that courts somehow may discharge the pre-arbitral interim measures of security. As
a result, the parties to the arbitration agreement are left without precautionary
mechanism that exists in many jurisdictions, that is to secure the claim that will be
filed in perspective arbitral proceedings to avoid the risk of the arbitration being
undermined due to the actions of the respondent taken long before or shortly after the
arbitration is commenced.

This being premised, as the practice of Ukrainian courts evinces, the pre-
arbitral interim measures are not available and the courts follows strict requirements
of the CPC, that is the analyse whether the arbitration proceedings has been

commenced and if not, reject to discharge the interim measures.
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Noteworthy, but pursuant to the paragraph 2 article 149 of the CPC, the parties
may obtain the interim measures either before the case has been filed to Ukrainian
courts or during the litigation [39]. In the meantime, the CPC in paragraph 4 of the
article 152 further sets forth that the applicant «shall file the claim within 10 days» to
Ukrainian court [39]. Should the plaintiff fail to do so, then interim measures are
ceased by the court [39].

Considering the importance of the pre-arbitral interim measures, the author
proposes to amend the CPC of Ukraine and vest the parties to perspective arbitration
with the right to obtain from Ukrainian courts the pre-arbitral interim measures. The
proposed amendments are demonstrated in the Annex | to this master thesis. For ease
of understanding, the author of this master thesis would like to briefly describe the
reasons for the proposed amendments.

As a preliminary point, there are several practical issues regarding court’s pre-
arbitral interim measures, including concerning the deadline for submitting the claim
to arbitration; the grounds for the court to refuse the application.

Regarding the first issue at hand the author takes the view that the deadline for
submitting the claim should be 30 days, whereas the courts should be left with
discretion to extend or reduce it. The said provision in principle will reflect the
practical considerations of the arbitration. In some cases, it may take a few days for
the legal counsellors to draft the necessary document (also known as Notice of
Arbitration or Request for arbitration) to commence the arbitration, whilst in others
much more.

For ease of understanding, the author would like to compare different
arbitration rules with respect to the requirements for commencement of the arbitration
proceedings. For example, under England Arbitration Act of 1996 and, more
specifically, paragraph 3 section 14 thereof, the arbitral proceedings, unless parties
agreed otherwise, commences upon the service of notice of arbitration to another
party [60].

The drafting of the notice of arbitration is important because the service of the

said legal document initiates the arbitration proceedings. While doing so, the legal
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counsellor shall be aware of the requirements set out to the form and substance of
such notices under the arbitration rules of administrative bodies. For example, the
GAFTA Arbitration Rules No.125 in the paragraph 2 does not set out requirements as
to the form and substance of the notice arbitration [61]. From the author’s experience
(as a practitioner in the GAFTA arbitration) it may take maximum a few days and
minimum a few hours to draft the notice of arbitration depending on the complexity
of the matter in questions and awareness of legal counsellors with the facts of the
case.

In the meantime, the arbitration rules of the London Court of International
Arbitration in article 1 set forth a myriad of requirements to be fulfilled in order to
serve valid request for arbitration [62]. The requirements vary from formal to
substantive ones thus requiring the legal counsellors of the party to arbitration to be
much aware of the facts of the client’s case, take much time to comply with all
formalities to draft the request for arbitration etc [62]. From the author’s experience,
depending on the circumstances of each particular case, it may take at least a week to
draft the request for arbitration under the LCIA arbitration rules.

The above clearly demonstrates that it is difficult to forecast at the legislative
level the time needed to commence the arbitration proceedings because arbitration
rules and laws differently address this issue. Based on the foregoing premises, the
author is of the opinion that the courts’ should the power to either extend or reduce
the deadline for submitting the claim to arbitration, whilst taking into account the
relevant facts including the arbitration rules and laws, the difficulty of the case and
other circumstances as the case may be.

As to the consequences of the party being failed to commence the arbitral
proceedings within required deadline the interim measures shall cease in effect
similarly as regulated under article 158 of the CPC with respect to pre-litigation
interim measures [39].

Now, the author of this master thesis would like to analyse the second issue

that is the grounds for refusal of interim measures of security. The grounds for refusal
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should be similar to those enshrined with respect to the pre-litigation interim
measures under the CPC.

The final question is whether parties to the arbitration with foreign seat should
be able to take benefit from possible courts’ assistance seated in Ukraine. AS was
analysed elsewhere in this master thesis most of the arbitration laws vests the courts
with the power to discharge pre-arbitration interim measures even in support of the
foreign arbitration. Additionally, under paragraph 3 article 149 of the CPC, the courts
may discharge interim measures in support of commenced arbitration even with
foreign seat [39]. Consequently, there is no valid argument why different approach
shall be taken in relation to the pre-arbitral interim measures employed by the courts.

Ultimately, the author arrives to the opinion that the CPC as it currently stands
should be amended. The aforesaid changes should open the doors for Ukrainian
courts assist the parties before the arbitration commenced so that to preserve the
integrity of the arbitral tribunal and proceedings to be commenced. This would be a
positive step toward Ukraine being recognized as more arbitration friendly
jurisdiction. For the all the above reasons the author of this master thesis suggests the

amendments to the CPC as enshrined in the Annex | to this master thesis.

2.2. Interim measures issued by the emergency arbitrator prior to the

commencement of arbitral proceedings.

2.2.1. Comparative study of arbitration rules on the interim measures issued by

emergency arbitrator.

As of now the international arbitration has the mechanism to obtain pre-arbitral
interim measures from the arbitrator long before the arbitral proceedings have started
even without the assistance of the courts. The aforesaid mechanism now is widely

known as the emergency arbitrator proceedings. Ultimately, it is an innovative
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mechanism that empowers the parties to obtain the interim measures from the
specifically appointed emergency arbitrator.

The author is of the opinion that in-depth analysis of the arbitration rules and
state practice is required before making suggestions to amend the arbitration rules
and laws currently effective in Ukraine. Against this background, under detailed
evaluation should fall the arbitral rules that have the procedure of the emergency
arbitrator and the state practice regarding, in particular, the recognition and
enforcement of the measures discharged by such arbitrators.

As has been already noted the emergency arbitrator is a relatively new
phenomenon in the international arbitration. It first appeared in the ICDR arbitration
rules of 1 May 2006, wherein paragraphs 1-2 of article 37 of the rules vested the
administrator of the ICDR with the authority to appoint the emergency arbitrator
within one day upon duly filed request of the party to the arbitration agreement [63,
p. 77].

At the time, the article set forth very pro-arbitration provisions as to the
procedure regarding emergency arbitrator. To start with, the aforesaid procedure is
commenced upon the application filed by «reliable means, but must include a
statement certifying that all other parties have been notified» therefore giving the
party to the arbitration the right to start the proceedings swiftly should it prove to be
necessary [63, p. 77]. Whereas the application is successfully filed, within one day
the arbitrator is appointed and each party is informed about thereof [63, p. 77].

Importantly, paragraph 3 vested each party with the right to challenge the
emergency arbitrator, although they had to exercise this right only within one day
after they were informed of the appointment [63, p. 77]. The emergency arbitrator
was authorized with wide powers [63, p. 77]. It could rule on its own jurisdiction,
discharge, amend or vacate the emergency relief [63, p. 77]. The emergency relief
may take form of «interim award or of an order» [63, p. 77]. As it was rightly
pointed out by Guillaume Lemenez Paul Quigley the object and purpose of such term
was to vest the emergency arbitrator with the powers to discharge such interim

measures in the form of award that may be subsequently compulsory executed by
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courts under the New York Convention [64, p. 67]. The author notes the major
drawback of the rules - they did not fix any the deadline for emergency arbitrator to
discharge the relief [63, p. 77].

Ultimately, under paragraph 6 the mandate of the emergency arbitrator exists
until the arbitral tribunal is formed pursuant to the procedure as set out in the ICDR
arbitration rules [63, p. 77]. Thenceforward, once the arbitral tribunal was formed it
retains the authority to manage the case and, more importantly, to decide on the fate
of the emergency relief [63, p. 77].

Another important provision that should be taken into account is the express
statement that the parties to the arbitration agreement are free to take recourse to
litigation in order to obtain the pre-arbitration interim measures irrespective of the
availability of the emergency arbitrator procedure [63, p. 77]. The ICDR arbitration
rules, having established the emergency arbitrator mechanism, also do not bar the
parties to apply for courts’ assistance [63, p. 77].

Overall, in 2006 the ICDR by making the amendments into their arbitration
rules set in motion innovative mechanism, which is the pre-arbitral interim measures
that can be obtained from the arbitrator rather than only from the courts. In principle,
it implies that the parties can avail themselves of all advantages of the arbitration
when trying to obtain the interim measures from the emergency arbitrator.

Current version of the ICDR rules on emergency proceedings faced a little, if
any, amendments since the first version was implemented [65]. Still the ICDR rules
fixed the time for filing the notice to commence the proceedings, that is the party has
to file thereof «concurrent with or following the submission of a Notice of
Arbitration», which explicitly bars the parties’ rights to initiate such procedure before
the arbitration started [65].

Many practitioners in the international arbitration agree that such a
breakthrough in the ICDR arbitration rules had a huge impact on other arbitration
institutions making them to implement further amendments in their arbitration rules.
In this respect, Mr. Grant Hanessian and Alexandra Dosman aptly elucidated on the

following:
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The first institution to incorporate «opt out» emergency arbitrator provisions into its
rules was the international division of the AAA, the International Centre for Dispute
Resolution («ICDR»). In the ICDR's 2006 rule revisions, emergency arbitration was
available by default - although parties could of course elect to not apply the emergency
arbitration provisions (set out at Article 37 of the 2006 ICDR Rules). In the course of
the next ten years, virtually all leading arbitral institutions followed suit, with the result
that the availability of emergency arbitration is now the norm. [66, p. 217-218]

In addition to the above, Mr. Martin Gusy and James Hosking, with respect to
the ICDR arbitration rules opined that thereof «can rightly claim to have been at the
forefront of the wave of emergency arbitration provisions introduced earlier this
decade» [67, p. 61].

Hence, it can be rightly derived from the above mentioned that the mechanism
of the emergency arbitrator, as it was founded in the ICDR arbitration rules, was a
progressive development in international arbitration shaking the tide all over the
world, which pushed other leading arbitral institutions to follow the example and
implement in their arbitration rules the same procedure, although with some minor
but significant differences.

Among other leading arbitral institutions that implemented the emergency
arbitrator mechanism the author would like to mention the arbitration rules of the
Stockholm Chamber of Commerce [68]. Similarly, as the ICDR arbitration rules, they
set out a very detailed fast-track procedure regarding emergency interim measures
[68].

In article 2 the SCC arbitration rules lays down similar procedure of the
commencement of emergency proceedings, that is by application of the party to the
arbitration agreement, although the rules thoroughly delineate the requirements for
such application, as for example, to stipulate the summary of the dispute [68]. As
noted by authors of the handbook on the SCC rules, from practical perspective, such
requirements are not a mere legal technique, but serve so that to assist the arbitral
institution as well as the emergency arbitrator with necessary information to arrange
the proceedings swiftly and decide as to the necessity of the emergency interim
measures [69, p. 184-186].
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The time limits for the appointment of the emergency arbitrator are similar to
those as set out in the ICDR arbitration rules. Interestingly, the SCC can refuse in
such appointment should under circumstances that it «manifestly lacks jurisdiction
over the dispute» [68]. As explained in the above referred handbook, the decision on
the jurisdiction by the arbitral institution is made by its lonesome that is there is no
specific threshold to be applied for making such decision [69, p. 188].

Perhaps crucial difference with the ICDR arbitration rules is that the SCC
arbitration rules in articles 1 and 9 set forth that the application for the appointment of
emergency arbitrator may be filed even before the arbitration proceedings started
upon the condition, that the arbitral proceedings are commenced within 30 days from
the moment when the emergency relief has been discharged [68]. This makes the
mechanism of the emergency arbitrator relatively similar to that of the pre-arbitration
procedure before the domestic courts.

In addition to the above, is that the article 9 also stipulates that the consent to
the arbitration being administrated by the SCC does not only constitute the agreement
to the emergency proceedings but also acceptance by the party of the binding nature
of the emergency decision [68]. It has to be stressed, however, that the SCC
arbitration rules does not make clear the consequences for the parties being failed to
comply with the emergency relief, whereas at the first glance the author considers
that such provision may serve as the waiver of the parties’ right to challenge the
validity thereof.

However, other practitioners in the arbitration have different point of view, for
Instance, regarding this provision, Ms. Patricia Louse Shaughnessy opined that one of

the consequences may be adverse inferences

On a practical level, given the limited mandate of the emergency arbitrator, the
potential of negative inferences may have limited value. It may be more valuable for
the party who obtained interim measures to seek to have a subsequent arbitral tribunal
draw negative inferences from the other party's failure to comply with the decision of
the emergency arbitrator. [70, p. 346-347]

Therefore, based on the above the author arrives to the conclusion that at least

the adverse inferences and at maximum the waiver of the parties’ right to challenge
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and disobey the emergence interim measures is set out under the SCC arbitration
rules.

Finally, under article 8 the emergency arbitrator is under duty to discharge the
relief within 5 days once the case has been referred to the emergency arbitrator [68].
This serves as a contrast difference between the SCC and ICDR arbitration rules. The
said time limit is short and fits the nature of emergency proceedings — the need in
urgent relief.

Ultimately, all other provisions, with some exceptions in grammar, wording
and essence, are in most places are similar to the ICDR arbitration rules.

The LCIA is another example of prominent arbitration institution that modified
its arbitration rules and implements the emergency arbitrator proceedings. The
current version of the LCIA of arbitration rules in the Article 9B vests the parties
with to apply for emergency relief [62]. Regarding the mechanism of the emergency
arbitrator, the LCIA arbitration rules set forth a myriad of provisions that in their
majority differ from other arbitration rules [62].

To begin with, under paragraph 9.4. of the said rules the application to start the
emergency proceedings can be filed only alongside with the request for the
arbitration or «at any time prior to the formation or expedited formation of the
Arbitral Tribunal (under Articles 5 or 9A)» [62]. Hence, it is practically impossible to
commence such proceedings before the request has been forwarded onto the LCIA
[62].

Another unique feature is fixed in paragraph 9.6. of the LCIA rules. In
particular, before the emergency arbitrator even appointed, the arbitral institution
analyzes the application and decides whether to uphold thereof and appoint the
emergency arbitrator [62]. Nonetheless, the respective paragraph does not address
any further to what extent the review is made by the arbitral institution. In this
respect, as noted by Maxi Scherer and Lisa Richman in the handbook on the LCIA
rules, the relevant criterion that the institution assesses is whether there is a «case of
emergency» [71, p. 152]. As has been stated by the noted authors - such provision in

the LCIA rules differs from other arbitration rules
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In granting such power to the LCIA Court, the LCIA Emergency Arbitrator regime
distinguishes itself from other institutional arbitration rules, in which an Emergency
Arbitrator is automatically appointed, as long as the relevant Emergency Arbitrator
provisions apply and the required fee is paid. [71, p. 151]

The deadline for making the decision as to the fate of the application is not
fixed, albeit the LCIA rules lays down that this issue has to be decided «as soon as
possible», thus giving the institution a wide discretion regarding the deadline for
deciding on the application [62].

For this reason, it may be concluded that the party’s application may be
dismissed prior to the emergency arbitrator being nominated.

Regarding the emergency arbitrator the author notes that under paragraph 9.7.
of the rules the arbitrator has wide authority to ensure their ability to manage the
proceedings as fast as possible, similarly to other arbitration rules analysed above in
this master thesis [62]. Nonetheless, the emergency arbitrator has no more than 14
days to decide on the matter [62]. As with other arbitration rules the said deadline can
be extended by the arbitral institution, whilst the LCIA arbitration rules goes further
and vest the parties with the right to agree among themselves to prolong the aforesaid
deadline [62]. In this respect, the author would like to note that from the practical
point of view, this provision is very advantageous, given that sometimes the matter
may be complex involving myriad of evidence making the parties, for the sake of
completeness, to extend the deadline by agreement.

Another issue is the standard to be applied by the emergency arbitrator when
deciding to discharge the emergency relief or not. It is considered that the standard is
very burdensome and requires to prove that the matter constitutes emergent situation
making the party to request for the emergency relief [71, p. 148-149].

Notably but in paragraphs 9.7.-9.8 the LCIA arbitration rules fixes that the
emergency arbitrator can order the «emergency relief» without specification of any
type of the measures that may be discharged [62]. Some authors argue that the
aforesaid term is much broader than as provided in the rules of other arbitral

institutions and, therefore, the emergency arbitrator under the LCIA arbitration rules
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can order not only the conservatory or interim relief but any type of relief [71, p.
149].

Other matters dealt in the LCIA rules provides for pretty similar provisions in
substance as compared with other arbitration rules that has been already analysed.

In continuance of the author’s analysis, the ICC arbitration rules should also be
analysed as this arbitral institution implemented its own emergency arbitrator
mechanism that, somehow, takes a different approach to the subject matter of the
present master thesis [72].

First and foremost, the ICC arbitration rules do not set out the right of the ICC
to scrutinize whether the application is sufficiently substantiated (as under the LCIA
arbitration rules) [72]. Interestingly, but in the article 2 the deadline for appointment
of the emergency arbitrator is not fixed within mandatory terms, that is the ICC
arbitration rules merely lays down that appointment shall be made «within as short a
time as possible, normally within two days from the Secretariat’s receipt of the
Application» [72]. Considering that the emergency proceedings are characterized by
swift proceedings without undue delay, it is not understood why such a little bit
vague timeframe is fixed.

Further, under the article 1 of the ICC rules the parties are entitled to request in
the application for either the conservatory or interim measures to be discharged by
the emergency arbitrator [72]. That is, the authority of the emergency arbitrator does
not extend to any relief, as, for instance, is noted elsewhere in the master thesis with
respect to the LCIA rules [72; 62].

Now regarding the timing for submitting the application the author notes that
article 29 of the ICC rules vest parties with the power to avail of the emergency
proceedings before the arbitral proceedings has been commenced subject to the
condition that the proceedings will be commenced within ten days [72]. Crucially,
under article 1 of the Appendix, only the arbitrator is vested with the power to
prolong the said deadline [72].

Another interesting issue concerns the challenge of the emergency arbitrator.

Whereas the ICC arbitration rules in article 3 authorizes the parties with the right to
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challenge the arbitrator, still the appropriate test for assessment of challenge, for
example, justifiable doubts, is not provided [72]. At least it may be concluded that
since the question whether there are sufficient grounds to challenge the arbitrator is
within exclusive domain of the ICC, then the said issue is decided on case-by-case
basis [72]. Nonetheless, the lack of express statement as for the standard for
challenge may not be considered as well-suited trend in international arbitration in
altogether.

Finally, comparing with other arbitration rules, under the ICC rules the
emergency arbitrator is empowered to discharge the emergency relief only in the
form of the order [72]. This may play a role in subsequent possible enforcement of
such measures in some jurisdictions.

Ultimately, all other terms and provisions of the ICC arbitration rules regarding
the emergency arbitrator, with some exceptions, are in substance much similar to
other arbitration rules mentioned in this chapter.

One more arbitral institution adhered to the emergency arbitrator proceedings
is the SIAC and, in particular, the Schedule 1 thereof [73]. The SIAC arbitration rules
and its similarities with the arbitration rules of other institutions are analysed below.

The main characteristics of the emergency proceedings under the SIAC
arbitration rules may be characterized as follows. First of all, under paragraph 1 of
the Schedule the party is entitled to seek the appointment of emergency arbitrator
only in parallel with the request for arbitration or after thereof is filled [73]. Further,
the SIAC arbitral institution likewise under the LCIA rules undertakes the
preliminary assessment of the application and decides whether to appoint the
emergency arbitrator or not [73].

Significantly, but the SIAC arbitration rules does not make it clear how and in
which way the arbitral institution analysis the application for being admissible [73].
In this respect, John Choong and Mark Mangan, in their handbook on SIAC rules,
noted that «the obvious key criterion is whether the matter can or cannot wait until
the constitution of the tribunal. Non-urgent matters will not justify the appointment of

an emergency arbitrator» [74, p. 244].
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Another distinguishing feature is the paragraph 1 of the Schedule fixes that
«The parties also irrevocably waive their rights to any form of appeal, review or
recourse to any State court or other judicial authority» [73]. Comparing with other
mentioned rules, the SIAC rules expressly disarm the parties’ right to set aside the
decision of the emergency arbitrator [73].

The closer look through other terms of the SIAC arbitration rules lead the
author of this master thesis to the conclusion that in substance they are not in any
difference with already analysed arbitration rules [73].

Another arbitration rules that should be under consideration in this master
thesis is the Swiss Rules of International Arbitration of Swiss Chambers’ Arbitration
Institution [75].

The provisions of the Swiss Rules set forth contrasting terms regarding the
emergency proceedings, if compared with majority of other arbitration rules. To start
with, under article 43(3) of the rules, the application may be submitted before the
arbitral proceedings were commenced upon the condition that thereof are commenced
within ten days [75]. Importantly, but the said deadline can be extended by the SCAI
«in exceptional circumstances» [75]. The Swiss rules therefore sets high threshold
for allowing the extension, which make a great contrast with other arbitration rules as
has been aptly noted by Ms Sandra De Vito Bieri in the handbook on the arbitration
in Switzerland [76, p. 463].

Further, article 43(2) fixes the grounds for the application to be rejected by
SCAI (prior to the appointment of the emergency arbitrator). More precisely, the
aforesaid grounds include, in particular, that «there is manifestly no agreement to
arbitrate» or it is «<more appropriate to proceed with the constitution of the arbitral
tribunal and refer the Application to it» [75].

From the author’s point of view, the first ground is clear and prices, whereas
the second one requires clarification so that to understand what cases it does include.
Ms Sandra De Vito Bieri suggests that such ground covers the situations, for
example, when the party files the application, albeit the arbitral tribunal is in a

moment to be properly constituted [76, p. 463]. As a result, the author concludes, that
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the aforesaid grounds may involve the situation which are not so urgent ones and the
waiting the arbitral tribunal to be composed will not prejudice the party’s right
anyway.

And finally, the Swiss rules does not address the issue of the non-appealability
of the emergency relief [75]. The article 43(8) set forth only that relief has the same
power as interim measures, that is it may be discharged in the form of the award and
thus improves the chances of the enforceability of the relief under the New York
Convention (this will be analysed in subsequent sections of the master thesis) [75].

Another arbitral institution that empowers the parties to obtain emergency
relief is Hong Kong International Arbitration Center. The Administered rules of the
HKIAC in Schedule 4 regulates the proceedings for appointment of emergency
arbitrator [77].

The main features of the HKIAC rules regarding the emergency arbitrator may
be enumerated as follows. First and foremost, the Schedule 4 in paragraph 1 set forth
that the application for appointment of emergency arbitrator may be submitted at any
time but latest before the arbitral tribunal is constituted [77]. As a consequence, the
emergency relief may be obtained even before the commencement of the proceedings
[77].

Similarly, as other rules the HKIAC arbitration rules lays down that the
HKIAC preliminary asses the application and then makes the decision to proceed
with appointment of emergency arbitrator or not [77]. This being said, HKIAC rules
provides for similar safeguard mechanism, albeit the scope of the assessment being
made is unclear from the first sight [77]. This matter, however, has been resolved in
practice as Michael Moser and Chiann Bao in their handbook apply elucidated as

follows

In practice, if the application complies with the requirements listed in paragraphs 2 to
4 of Schedule 4, HKIAC will accept the application and proceed to the next step of the
proceedings. HKIAC will not, however, determine whether the applicant has satisfied
the requirement of urgency to justify its application for emergency relief—this is a
matter to be determined by the emergency arbitrator once he or she has been
appointed. [78, p. 136]
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In simple words, the HKIAC merely checks out that all formal requirements
for the application have been satisfied and only then will decide to proceed further.
All other matters are within exclusive domain of the emergency arbitrator.

As for the status of the emergency arbitrator, comparing with other arbitration
rules the author notes that the Schedule 4 in paragraph 7 puts forward more grounds
for challenge of the emergency arbitrator, which may be summarized as follows: lack
of impartiality and independence; lack of necessary qualifications agreed by parties;
arbitrator is unable to perform his duties or fails to act without undue delay [77].

Regarding the procedure, Schedule 4 in paragraph 12 set forth that the
arbitrator shall render the emergency relief within 14 days save to the extent
otherwise has not been decided by the HKIAC or agreed between the parties to the
dispute [77]. For the purposes of possible enforcement, the arbitrator is vested with
the power discharge emergency relief in whatever form the arbitrator deems
necessary (order, award etc.) [77].

Regarding the issue of compliance with and carrying out of the emergency
relief by the respective party, the paragraph 16 provides that by agreeing to apply the
HKIAC arbitration rules the parties also agree that the emergency relief is binding
and therefore shall be executed forthwith [77].

Regarding other issues, in principle, the HKIAC rules lay down in essence
pretty similar provisions.

Ultimately, after having analyzed the terms of the above noted arbitration
rules, the author arrives to the conclusion that the rules provide the following uniform
terms with respect to the emergency proceedings.

Firstly, the fast-track proceedings entitling the parties to obtain the relief as fast
as possible while fixing the deadlines for discharging the emergency relief may be
extended [62; 65; 68; 72; 73; 75; 77].

Secondly, the rules provide the arbitrator with wide powers to handle the
matter without undue delay, albeit the parties’ right to present the case is safeguarded
because the emergency arbitrator should provide each party the opportunity to present
their case [62; 65; 68; 72; 73; 75; 77].
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Thirdly, the rules address the form in which the emergency relief should
discharged. Various approaches are taken but this matter is provided in each analyzed
arbitration rules [62; 65; 68; 72; 73; 75; 77]. Further, the emergency reliefs are
subject to amendment or dismissal by either the emergency arbitrator or arbitral
tribunal [62; 65; 68; 72; 73; 75; 77].

Fourthly, the emergency arbitrator may be challenge by the parties. [62; 65; 68;
72; 73; 75; 77] The challenge proceedings do not stop the emergency proceedings
thus preventing any dilatory tactics being used by the parties [62; 65; 68; 72; 73; 75;
77]. Additionally, the emergency arbitrator, as a rule, cannot act as an arbitrator in the
dispute with respect to which the emergency relief was discharged [62; 65; 68; 72;
73; 75; 77].

Finally, the arbitration rules treat differently the issues that inherently within
the domain of arbitral institutions [62; 65; 68; 72; 73; 75; 77]. Some rules vest the
institution with the right to make preliminary assessment and decline in application
for emergency relief whilst others not reserving this authority in full to the arbitrator
[62; 65; 68; 72; 73; 75; 77].

2.2.2. The enforcement of the interim measures discharged by the emergency

arbitrator.

Turning to the second issue that should be analysed in the present section is
how the interim measure discharged by the emergency arbitrator shall be enforced.
The author of this master thesis is of the opinion that so that to suggest any
amendments in the arbitration law of Ukraine, it is beneficial to make a preliminary
comparative study regarding the approaches as to the enforcement of emergency
relief.

There are various approaches regarding the regulation of the said matter. The
first one is to expressly regulate the enforcement in the arbitration law. The second

one, is to enforce the emergency reliefs as the arbitral awards.
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As an example of the first approach should be mentioned Singapore. Under the
section 2(1) of the IAA the emergency arbitrator falls within the definition of the
arbitral tribunal [50]. This being said, the IAA put the emergency arbitrator at the
same level of treatment as common arbitral tribunal [50]. By doing this, the
emergency relief, being discharged by the arbitral tribunal, may be enforced in the
Singapore [50].

Somewhat the same approached is followed by Hong Kong. The Arbitration
Ordinance devotes sections 22A and 22B regarding the emergency relief [47]. In the
said sections the AO provides for the definition of the emergency arbitrator and
details the enforcement procedure [47]. The emergency relief is enforced as an order
of the court [47].

Currently, for the best authors’ knowledge there no other States that addressed
this matter under the guise of law. With respect to the second approach that is the
enforcement of the emergency relief based on the New York Convention. Before the
author will provide for examples of such enforcement, it is necessary to analyse the
theoretical background regarding the possibility to apply the New York Convention
to emergency reliefs. Therefore, the important question to answer — whether the
emergency relief is an award within the meaning of the New York Convention.

However, the author notes that the New York Convention does not lay down
the definition of the «award» in altogether [5]. At least, the article VV(1)(e) of the New
York Convention provides that only binding award is enforceable, whilst convention
puts no other requirements on the table [5]. However, most practitioners in the
arbitration concur that for the award to binding number of criteria shall be satisfied.
The aforesaid requirements were aptly summarized by Prof. Stefan Kroll «the
following three core elements of an award in the sense of the New York Convention
can be distilled: (1) a decision by an arbitrator, (2) which is binding and (3) final»
[79, p. 96].

With respect to the first criterion, it was aptly argued Fabio Santacroce that the
emergency arbitrator may be qualified as the arbitrator [80, p. 292-293]. From the

author’s opinion this is not a mere theoretical conclusion, but also a practical one.
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The above analysed rules of the arbitral institutions give the emergency arbitrator the
same powers as the arbitrators who decides the dispute, that is to rule on the
jurisdiction, to hold the hearing, to manage the case and most importantly to
discharge the binding reliefs [62; 65; 68; 72; 73; 75; 77].

Nonetheless, the most controversial issue that still serves as the subject for
continuous debates is whether the emergency relief should be considered as «final»
decision of the arbitrator for the purposes of enforcement under the New York
Convention. What does finality mean for the purposes of enforcement and how it can
be defined?

Regarding the aforesaid issue, the International Council for Commercial
Arbitration within the context of enforcement of the arbitral award defined the
finality criterion as quoted below:

An award is a decision putting an end to the arbitration in whole or in part or ruling on
a preliminary issue the resolution of which is necessary to reach a final decision. An
award finally settles the issues that it seeks to resolve. Even if the tribunal would wish
to adopt a different conclusion later, the issue cannot be reopened or revised. [81, p.17]

In principle, the aforesaid understanding of the finality is uniformly shared by
various practitioners in the arbitration [82, p. 476-478; 83, p. 99-101]. Another issue
that logically follows is whether the form of the relief matters. Does the fact that the
emergency relief is issued in the form of award plays any role in assessment of
finality?

It is aptly noted among practitioners in the arbitration that title/form of the
decision does not play a vital role, if any at all, in assessment whether the decision is
final. For example, the practitioner in international arbitration Dr Dirk Otto in this
respect noted that «the label attached to a decision is not always decisive; it is the
substance that counts. For example, courts have occasionally interpreted «orders» by
arbitration tribunals to be awards, provided they are final decisions on an issue» [84,
p. 158].

The quoted above opinion seems to be credible especially in light of the fact

that this is the content of the decision which always predicates the legal consequences
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thereof, that is the parties’ obligations (for example to compensate damages etc.) and
rights.

Given that the content has a dominant role in determining the finality of the
decision, the author considers it necessary to briefly analyse the practice regarding
the finality of the emergency relief alongside with the interim measures ordered by
the arbitral tribunal.

As a preliminary point, there are different approaches as to whether the interim
measures/emergency relief can be considered as «final» decision of the arbitrator.
The first approach is that they are not final and cannot be enforced.

Ultimately, the courts voice up different grounds in refusing or granting the
permission to enforce the interim measures/emergency reliefs. For example, in
Switzerland, First Civil Law Court in the decision of 13 April 2010 and, more
specifically, in para 2.3.3. of the decision summarized that the interim measures
cannot be enforced as awards since they are not final, whilst stressing out that treating
interim measures as awards will be «dangerous» [85].

As another example may serve decision of Australian court in Resort
Condominiums International, Inc v. Bolwell case of 1995 noted that whilst interim
measures are binding the parties, nonetheless such decisions «which may be
rescinded, suspended, varied or reopened by the tribunal which pronounced it is not
‘final” and binding on the parties» [86]. Although in this case the court dealt with the
Iinterim measures, nonetheless the author stresses out that emergency relief similarly
may be modified and revoked by either the emergency arbitrator or the arbitral
tribunal itself [86]. Therefore, the decision of Australian court may very well fit the
conclusion that the emergency relief is not enforceable under the New York
Convention.

As an example of jurisdictions that have more lenient approach may be the US
courts. Pursuant to William Bassler, who was a district court judge of New Jersey,
came to the conclusion that there were two cases in the USA wherein the courts dealt
with the enforcement/set side proceedings of the emergency relief, whilst the issue of

finality was deeply scrutinized the judges [87, p. 45-48].
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The first case is Yahoo! Inc. v. Microsoft Corporation, wherein the court was
seized of the setting aside procedure of emergency arbitrator’s relief appointed by the
American Arbitration Association [88]. One of the arguments that applicant put
concerned the matter that the emergency relief is not final and, therefore, is not
capable of being confirmed (recognized) as it was not the award for the purposes of
the FAA [88]. The judge gave a short shrift to this argument, whereas it was ruled
that the parties had a clear intention for the emergency relief to be enforceable which
could be stemmed from the terms of the contract in dispute [88]. Hence, the judge
confirmed the relief thus elevating up to the same nature as the awards [88].

Another case cited is Chinmax Medical Systems v. Alere San Diego, wherein
the courts seized with the same matter — setting aside proceedings [89]. The judge
tailored the same position as Australian court in Resort Condominiums International,
Inc v. Bolwell case, that is the application to set aside the relief were not upheld
because thereof was not final and subject to possible further review, modification, or
vacation of the award [89].

Therefore, the above decisions evince still inconsistent position among the US
courts too. Nonetheless, there is still judgment that enforced emergency relief.
Whilst, this approach may be advantageous, the author agrees with the opinion that
the implementation of domestic legislation covering the enforcement of the
emergency relief is far better approach then any others due to the following reasons.

First and foremost, it is difficult to recognize the emergency relief as final
award. As provided in the rules analysed above, the emergency relief may modified
and cancelled by the emergency arbitrator or the tribunal [62; 65; 68; 72; 73; 75; 77].
Further, the emergency reliefs, being similar to the interim measures serve the
function of preserving the status quo to provide assistance in arbitration. Therefore,
the author is of the opinion that the emergency relief is not final award.

Secondly, such approach provides legal certainty and wipes out any possible
inconsistences that inherently exists in the courts practice. The domestic legislation
provides an opportunity to regulate the matter, subject to possible additional

amendments by the legislator.
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With the above analysis and conclusions in mind the author will elaborate on
possible improvements to be made in Ukrainian practice and legal regulation

regarding the emergency arbitrator.

2.2.3. Arbitration rules of ICAC and UMAC at CCI of Ukraine and emergency

arbitrator — the need for development.

Currently there are two arbitration institutions that administer the dispute
resolution that is the International Commercial Arbitration Court and the Ukrainian
Maritime Arbitration Commission at the Chamber of Commerce and Industry of
Ukraine.

Both arbitral institutions adopted arbitration rules of 2020 edition [90; 91]. The
terms of both arbitration rules are pretty identical with some exceptions [90; 91].
Importantly, but the ICAC and UMAC rules do not set forth the mechanism of the
emergency arbitrator [90; 91]. Instead, they provided that the interim measures of
protection before the arbitral tribunal is constituted may be discharged by the ICAC
President (administrative authority) upon the receipt of the petition from any party
(respondent or claimant) [90; 91].

The ICAC and UMAC rules does not restrict the ICAC President in type of the
interim measures to be discharged [90; 91]. Similarly, as with the emergency
arbitrator, such interim measures may be changed or cancelled either by the ICAC
President and subsequently by constituted arbitral tribunal [90; 91]. The ICAC and
UMAC rules does not set forth any other provisions as to the powers of the President
with respect to the interim measures [90; 91].

Against this background, the said mechanism for pre-arbitral interim measures
Is ineffective. For example, Mykhailo Soldatenko, who is a practitioner in
international arbitration, aptly enumerated the most crucial drawbacks of the ICAC

arbitration rules in this respect which may be summarized as follows [92].
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First, the ICAC President is not an arbitrator [92]. Consequently, President’s
interim measures are not enforceable under neither Ukrainian law nor the New York
Convention [92]. Second, it follows then that the ICAC President may not be
challenged due to the lack of impartiality and independence etc [92]. Third, the ICAC
President may have no enough time to discharge the interim measures (due to their
workload inherently existing in their administrative position), which may be crucially
in cases of emergency [92].

Ultimately, the author of this master thesis sides with the commentaries made
by Mykhailo Soldatenko. Besides, the author would like to make few additional notes
regarding the drawbacks currently existing in the ICAC arbitration rules and the
UMAC rules, being similar, as well.

First, the rules do not set forth the deadline for the ICAC President to discharge
the interim measures, bearing in mind inherent emergency in applications for pre-
arbitral interim measures [90; 91].

Second, the procedure for obtaining the relief from the ICAC President is not
regulated at all. As a consequence, the procedural rights of the parties may be
prejudiced thus comprising due process violations [90; 91].

Third, the arbitration rules does not provide for the conditions to be satisfied
(the test) in order to obtain the interim measures from the ICAC President [90; 91].

With all the above in mind, the author arrives to the conclusion that analysed
mechanism for pre-arbitral interim measures as it currently stands in the ICAC and
UMAC rules is ineffective and inadequately regulated. This is the foremost ground
for the author to conclude that the ICAC and UMAC rules shall be amended and set
forth the emergency arbitrator mechanism taking into account the best practice and
experience of other major arbitral institutions. The proposed mechanism of
emergency arbitrator to ICAC and UMAC rules is set out in the Annexes 2 and 3
respectively to this master thesis. The amendment is summarized as follows.

Firstly, the author took note of the practice and proceedings of the arbitration
under the ICAC and UMAC rules thus piecing together innovative regime with old

rules that govern the proceedings.
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Secondly, the amended rules provide for the clear-cut details of the emergency
proceedings taking into account the need for creating the fast-track proceedings.

Thirdly, the rules provide similar terms which are present in most already
analysed rules, that the forms of the emergency relief and its validity, the
applicability of the emergency proceedings rules etc.

Finally, the author does not provide for the costs being paid for the emergency
proceedings and any other issues related to thereof. This is issue that has to be dealt

by the respective arbitral institutions.

2.2.4. Enforcement in Ukraine of interim measures issued by emergency

arbitrator.

In this section the author analysis the practice of Ukrainian courts in relation to
the enforcement of the emergency reliefs. The understanding of the approach taken
by the courts is prerequisite for making further suggestions as to the development of
Ukrainian arbitration law.

Currently, there are only two rulings of the Supreme Court in relation to the
enforcement of the emergency relief. The most recent one is the ruling of Civil
Cassation Court of Supreme Court dated of 14.01.2021 in the case No. 824/178/19
[93]. The Supreme Court was seized as appellate court over the judgement rendered
by Kyiv Court of Appeal wherein the court of appeal rejected to enforce the
emergency relief discharged by emergency arbitrator Mr Joe Tirado [93].

For the sake of clarity, the author wishes to briefly describe the facts of the
aforesaid dispute. In short, the dispute related to claim of Russian investors
(Vnesheconombank) who owned the shares of Prominvestbank against Ukraine under
Russian Federation — Ukrainian Bilateral Investment Treaty dated 1998 for purported
violations thereof [93]. The claim was occasioned by attempt of Ukrainian authorities
to sale the aforesaid shares at the auction in order to enforce the award rendered in

investment dispute between Ukrainian investor and Russia [93]. Given that the
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auction allegedly affected investors’ rights, they moved the SCC arbitration against
Ukraine [93]. The investors also obtain the emergency relief which in principle
barred Ukraine from taking any further actions related to the sale of shares at the
auction and, thus, the enforcement of completely different awards rendered in
investment disputes [93].

The Kyiv Court of Appeal in its ruling of 20 September 2019 rejected to
enforce the said emergency relief due to three main grounds [94]. First, the bilateral
investment treaty was concluded on 1998 incorporating, among others, the SCC
arbitration rules currently existing at the time (albeit the edition was not specified),
whereas the emergency arbitrator mechanism was created in subsequent editions of
the aforesaid rules [94]. Second, that the respondent (Ukraine) was not properly
informed and could not present its case as it was informed about the proceedings
during public holidays in Ukraine [94]. Finally, the relief could not be enforced
because it would disrupt the enforcement of completely different arbitral awards [94].

Overall, the Supreme Court upheld the judgment of Kyiv Court of Appeal and
while doing so made following important conclusions [93]. First, the fact that the
Russian — Ukraine BIT did not incorporate the edition of the SCC arbitration rule did
not mean that the parties wanted to exclude the subsequent editions thereof [93].
Second, Supreme Court found that the procedure as laid down under the SCC rules
was followed by the parties and institution, whereas the respondent was duly notified
and received the extension [93]. Finally, the Supreme Court sided with the reasoning
of the court of appeal and found that the enforcement of emergency relief would
violate the public policy regarding the enforceability of the courts’ judgements, given
that the enforcement of the arbitral awards in other investment disputes were pending
[93]. For this reason, the Supreme Court found no reason to enforce the relief [93].

Importantly, but in this case Ukrainian courts assessed the matter under the
New York Convention [93]. The Supreme Court did not consider that the subject
matter of the dispute was emergency relief and not arbitral award [93]. Although such
attitude may be considered as arbitration friendly, the practitioners should be cautious

in making any conclusions with respect to this issue given that the practice of
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Ukrainian courts may radically change, whilst sometimes they have no understanding
of the possible issues arising out of the alike disputes.

The second case concerns the ruling of the Supreme Court of Ukraine dates as
of 2 November 2016, wherein the court review the decisions of the court of first
instance and court of the appeal, which enforced the emergency relief discharged by
emergency arbitrator pursuant to the SCC rules arising out of the dispute between
JKX OIL & GAS PLC and Poltava oil-gas company under the Energy Charter Treaty
[95].

When assessing the matter, the Supreme Court of Ukraine once again applied
the New York Convention. However, the court found that the enforcement of the
emergency relief would contravene to the public policy of Ukraine [95]. For these
reasons, the court found that the relief could not be enforced [95].

Nonetheless, once again the Supreme Court applied the New York Convention
to enforcement of the emergency relief with no hesitation and without analysing the
issue of finality of the emergency relief [95]. This is the second case wherein the
Supreme Court completely ignored this issue [95].

The commentaries of practitioners with respect to this ruling varied. For
example, Olga Hamama noted this trend as being positive showing the readiness of
Ukrainian courts to enforce the emergency reliefs [96 p. 314-315]. On the other hand,
Olena Perepelynska with respect to the practice of Ukrainian courts on the
enforcement of the emergency award noted, that such courts’ attitude inherently
includes many drawbacks as the emergency reliefs are not final [97].

The author concurs with opinion of Olena Perepelynska. As has been already
stated elsewhere in this master thesis, the emergency relief may not be considered as
final award. In the meantime, the practice of Ukrainian courts by itself is not
demonstrative as it any point of time the courts may take completely opposite view
on enforceability of the emergency reliefs especially because the courts has not dealt
yet with legal question whether emergency relief is indeed final award under the New

York Convention.
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By these reasons, the author of this master thesis suggests the amendments
being made into the arbitration law of Ukraine. The author proposes to include the
emergency arbitrator in the definition of arbitral tribunal as provided in the Law on
ICA. By doing so, the interim measures would be subject to enforcement regime also
proposed by the author. The said amendments are attached in the Annex 1 of this

master thesis.

***k

CONCLUSIONS TO CHAPTER 2

Currently, the most prominent arbitral institutions have implemented in their
arbitration rules the mechanism of emergency arbitrator. The said innovation vests
the parties to the dispute with a right to obtain the interim measures long before the
proceedings commenced or/and the tribunal has been formed. The emergency
arbitrator competes with the courts, which for a long-time preserved the monopoly to
discharge the pre-arbitral interim measures. The experience of the arbitral institutions
is of particular importance and serves for the suggested amendments to be made in
the arbitration rules existed in Ukraine.

The mechanisms of the pre-arbitral awards as set out under the ICAC and
UMAC arbitration rules is ineffective as it has various inherent flaws making such
pre-arbitral interim measures unfruitful. Consequently, the author suggests amending
the aforesaid rules, in particular, with respect to the powers of the ICAC and UMAC
President to discharge the pre-arbitral interim measures. The author proposes to
amend the rules and create the mechanism of the emergency arbitrator. The author
also proposes the approach for enforcement of the emergency relief taking into
account further amendments proposed by the author that is the enforcement of the
interim measures by Ukrainian courts.

Further, many pro-arbitral jurisdictions entitle the courts to order the interim

measures long before the arbitral proceedings commenced. From the practical point
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of view, such pre-arbitral interim measures ensure the parties’ interests that may be
disrupted before the proceedings started. No less important is the impact on the
integrity of the arbitral tribunal that is courts’ pre-arbitral interim measures assist the
arbitral tribunal which has not been formed yet.

Currently, Ukrainian arbitration law does not vest the courts with the powers to
discharge pre-arbitral interim measures. This seriously prejudices the effectives of the
arbitration taken place in or outside of Ukraine. For these reasons, the author suggests
amending arbitration law of Ukraine as it currently stands and entitle Ukrainian

courts with the power to order pre-arbitral interim measures.
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CHAPTER 3.

THE INTERIM MEASURES ISSUED DURING THE ARBITRAL
PROCEEDINGS.

3.1. Interim measures issued by courts during the arbitral proceedings.

3.1.1. Comparative study of foreign State’s law on enforcement of the interim

measures discharged by the arbitral tribunals.

In this section the author intends to analyse the legislation foreign States
regarding the court’s power to enforce the interim measures discharged by the arbitral
tribunal. The author pieces together the best practices regarding the enforcement of
the interim measures. Against this background, the author suggests analyzing two
jurisdictions being Austria and Germany. The analysis of the arbitration law of the
noted states will assist the author in suggesting the amendments being made in the
arbitration law of Ukraine.

To start with the author wishes to analyse the arbitration law of Austria, which
arbitration law comprises of the Austrian Civil Code of Procedure [98]. Under the
section 585 of the ACCP empowers the parties to obtain the interim measures from
the courts [98]. As it stems from the provisions of the said section, the parties cannot
waive their right to have recourse to the courts [98].

Perhaps most interesting for the purposes of the present master thesis is the
enforcement of the interim measures issued by the arbitral tribunal. Under section
593 of the ACCP the courts are empowered to enforce the interim measures ordered
either by the tribunal seating in or outside of Austria [98].

The courts are vested with powers to refuse in enforcement of the interim
measures if one of the following condition is present [98]: the similar grounds as to
those provided under the article V of the New York Convention regarding any

interim measures whether discharged outside or within Austria [98]; if discharged
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interim measure is unknown for Austrian courts and the modification thereof is not
requested by the applicant [98]; the arbitral interim measure conflicts with the interim
measures either by Austrian courts or foreign courts (if thereof is requested or issued
earlier) [98].

Consequently, Austria empowers its courts to recognize and enforce arbitral
interim measures [98]. The rules as to the enforcement is pretty similar to the
enforcement of the awards under the New York Convention, albeit the ACCP set
forth additional grounds for refusal taking into account the issues that may arise
during the enforcement of interim measures [98].

Another jurisdiction that establishes a little bit similar approach as to the
interim measures is Germany. In particular, section 1041(1) of the GCCP set forth
that the arbitral tribunal may order the interim measure of protection, albeit the
legislation do not set out the legal standard to be applied when assessing the need in
such measures [53]. The tribunal is in power to request the applicant to provide for
counter security [53]. The aforesaid tribunal’s power is dispositive, that is the parties
by agreement may debar the tribunal from being intitled to apply such measures [53].

The section 1041 (1) vests the courts with the authority to enforce the interim
measures [53]. Still the said section does not set forward the grounds for refusal in
enforcement [53]. However, as noted by Richard Kreindler and Johannes Schmidt,
prominent arbitrators in Germany, the German courts has the margin of appreciation
in assessment of whether to discharge the interim measures or not [99, p. 137-141]. It
Is also noted by authors that the courts will not enforce the interim measures
discharged by the tribunal which lacks the jurisdiction or if the measures contradict
the public policy or if the interim measures are clearly illegal or with obvious
mistakes [99, p. 137-141].

Similarly, as in Austria, the German courts are vested with the powers to
change the interim measure or cancel thereof [99, p. 137-141]. The interim measure
may be changed, for example, if it is unknown for the courts of Germany (as in
Austrian jurisdiction) [99, p. 137-141].
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Consequently, the author arrives to the conclusion that the arbitration law of
Germany set forward basically the same approach as in Austria regarding the

enforcement of the interim measures.

3.1.2. Ukrainian arbitration law and practice on court’s interim measures and

enforcement of the interim measures discharged by the arbitral tribunal.

In this subsection the author analyses the practice of Ukrainian courts when
analyzing the applications for interim measures as well as Ukrainian legislation with
respect to the matter at hand. The author underlines two issues that currently exist in
Ukrainian practice, that is inconsistent and flawed courts practice with respect to the
court-ordered interim measures and lack of the enforcement mechanism for the
interim measures ordered by the arbitral tribunal.

Regarding the first issue, as has been stated elsewhere in this master thesis, the
Ukrainian courts are vested with the powers to discharge the interim measures in
support to the commenced arbitral tribunal proceedings (article 149(3) of the CPC)
[39]. No specific test is established for the courts as to decide for the need in interim
measures [39]. Still paragraph 2 of the noted article sets forth that the interim

measures may be discharged when

absence of interim measures may seriously infringe in or prevent execution of the
court judgment or effective remedy of or restoration of violated or disputed rights or
interests of the claimant for the protection of which the claimant applied for or intends
to apply for. [39]

The aforesaid provision set forth rather vague terms for discharging the interim
measures [39]. Therefore, it is in principle the courts that shaped the law and
determined how it applies with respect to the interim measures. Below, the author
provides examples of different rulings of courts when deciding on discharging of
interim measures.

The first ruling that falls within the scope of author’s analysis was discharged
by Kyiv Court of Appeal on 07.08.2020, wherein the applicant applied for the interim

measures of security in support of the claim pursued in the international arbitration
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[100]. The dispute concerned non-delivery of paid goods (EUR127,050.00) under the
contract for sale of medical face masks [100]. The applicant effected an advance
payment for the goods, which has never been delivered, whilst the respondent
completely ignored the applicant numerous demands to perform the contract [100].
For the Applicant, these circumstances were enough to successfully obtain the
interim measures [100].

Nonetheless, the court, having analysed the facts of the matter, noted that the
application for interim measures may not be based on assumptions, but should be
based on clear evidence of danger that the execution of judgment will be hindered or
prevented [100]. It is thus for the court the evidence as presented by the applicant was
not enough to uphold the application [100].

From the author’s point of view the ruling of the court is substantiated by the
fact that the mere non-performance of the contract by the party and even avoidance to
perform thereof by itself as a rule almost in all cases may not serve as evidence that
the enforceability of the arbitral award will be prevented or hindered.

Another case was adjudicated by the same court in the ruling of 21.04.2020
[101]. In this case the applicant requested the court to discharge the interim measures
by means of arrest of the respondent’s property and bank accounts [101]. The
applicant argued that the respondent failed to fulfil its duties under a loan agreement
(the amount of claim — EUR199,885.46) and did not paid off its debts for a very long
period, that is 2 years [101]. For the applicant, these facts allegedly served as solid
grounds to believe that the respondent having bad financial condition would further
avoid the performance of the contract and, in particular, the award to be rendered in
the arbitration [101].

Ultimately, the court discharged the requested interim measures of protection
and in doing so it relied on two main factors, that is the amount of the claim and non-
performance of the contractual duties by respondent [101]. The said conclusions of
the courts by itself contravene with the ruling analysed above whereas almost

identical factual backgrounds of the case were adjudicated differently [101].
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There are also some cases adjudicated by the Supreme Court. As an example,
may serve the ruling of 3 January 2020, wherein the court revised the ruling of the
Kyiv Court of Appeal that had discharged the interim measures in the form of the
arrest of the respondent’s bank accounts and other assets [102]. The dispute arose out
of the failure by the respondent to fulfil its duties under the contract for sale of the
commaodity [102]. In particular the respondent accepted the commodity but failed to
pay the price thereof [102].

The Supreme Court upheld the decision of the lower court by confirming that
there were enough grounds to discharge the interim measures of protection [102]. The
Supreme Court found it sufficient that the respondent did not have any immovable
property, failed to fulfil its duties under the contract, whereas the sum in dispute was
approximately EUR2,681,533.03 [102]. For the foregoing reasons, the Supreme
Court did not revoke the interim measures and found them to be appropriate so that to
secure the claim pursued by the applicant in the arbitration [102].

The author founds this decision particularly interesting taking into account that
the Supreme Court provided for the factors that may be taken into account when
discharging the interim measures [102]. Albeit it is quite puzzling why the Supreme
Court did take into account the fact that the contract was not performed when
assessing the case (the fact that inherently present in any dispute, that is non-
performance of the contract) [102].

Perhaps the most ground shaking precedent where Ukrainian courts discharged
the interim measures concerned the so-called Soft Commodities case [103]. For the
sake of brevity, the author of this master thesis would like to make the brief outline of
the facts of the case [103]. The applicant, being Softcommaodities Trading Company
Sa, with the respondent entered into the contract for sale of commodity (Ukrainian
grain) [103]. The overall quantity to be delivered constituted 2500 mt of the goods,
which were stored in the warehouse at one of Ukrainian ports [103]. Respondent in
this case executed partial delivery of the goods [103]. In the meantime, the
respondent did not intend to deliver the outstanding balance being 1500 mt [103].

After a while, the applicant initiated GAFTA arbitration and became aware of the fact
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that the quantity of the goods reduced to 1.290.39,00 [103]. Therefore, the applicant
had a suspicion that the respondent was trying to dispose of the goods in order to
undermine pending arbitral proceedings [103].

For these reasons, the applicant applied to Odessa Court of Appeal for there to
obtain the interim measures of protection by means of arrest of the remained goods
and imposing the bar on some third parties to dispose of the goods (port authorities
etc.) [103]. The Odessa Court of Appeal discharge the requested interim measures
and in doing so the court agreed with the applicant that there was a danger of the
goods being disposed by the respondent [103]. The court, however, did not provide
any further reasoning for the ruling applied and this occasioned some confusion in the
arbitration community [103].

The said ruling provoked much discussion among the practitioners, especially
with respect to the court’s reasoning. For example, Sergii Zheka, who is a practitioner
in international arbitration in Ukraine, with regard to the aforesaid decision, noted

that Odessa Court of Appeal:

when imposing interim measures, did not perform a thorough enough analysis of all
the pros and cons of the interim measures and whether such measure are justified
taking into account the provisions of the supply contract in question, the financial
situation of the parties, their obligations to third parties and other aspects of the case.
[104]

Similarly, Kateryna Shokalo, Ukrainian practitioner in arbitration, aptly
mentioned about the lack of reasoning serving as a negative tendency for future court
practice by stating that «the court did not provide sound reasoning to offer a clear
guidance for future applications» [105].

As noted above, the author of this master thesis concurs with the said
conclusions, because the Odessa Court of Appeal simply devoted few small
paragraphs forming the reasoning for discharging the interim measures of protection.

Nonetheless, the respondent brought the case to the appeal — the Supreme
Court, which had a chance to shed some light regarding the interim measures in this
case [106]. The respondent in the appeal argued that the Odessa Court of Appeal was

not in power to analyse the dispute which is subjected to English law (under one of
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the GAFTA contracts) whilst the non-performance of the contract by itself may not
serve as the ground for the interim measures being applied [106].

The Supreme Court, however, disagreed with the respondent’s position on the
matter [106]. In this respect the court made two important conclusions [106]. The
first one is that while assessing the application for interim measures, the courts of
Ukraine may not analyse the substantive issues of the case [106]. Second, in passing
the court stressed on then existed threat that that the execution of the perspective
arbitral award may be infringed or being effectively prevented because the amount of
stored goods reduced [106]. Nonetheless, the Supreme Court also did not provide a
clear-cut roadmap for future court practice [106].

In the meantime, the author notes that the small number of cases analysed
above demonstrate that the courts predominantly take pro-arbitral approach when
deciding on interim measures. However, the practice of the courts still proves to be
inconsistent for the courts in identical disputes render completely different rulings.
The only possible way to solve the issue is for the Supreme Court to provide the
guidance for the lower courts thus creating the precedent for further consistent court
practice.

Another issue that remains open is the enforcement of the arbitral tribunal’s
interim measures by Ukrainian courts. As has been noted by the author elsewhere in
this master thesis, currently Ukrainian law does not provide for the mechanism of the
enforcement of interim measures. Nonetheless, on one occasion Ukrainian court dealt
with the enforcement of the interim measures. This case will be analysed below.

The only known for the author precedent was decided by Kovelskyy city court
of Volyn Oblast in ruling dated 2 October 2015 case No. 159/4966/15-11 [107]. In this
case, the arbitral tribunal administrated by German Arbitration Institute discharged
the interim measure by ordering the arrest of all respondent’s assets and goods which
formed subject matter of the dispute [107]. The claimant in arbitration made recourse
to the court with request for enforcement of the aforesaid measure [107]. The court
took very creative approach, that is instead of enforcement of the interim measure the

court issued its own measures of security [107]. In doing so, it relied on then in force
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article 394 of CPC of Ukraine, which vested the courts with power to discharge the
interim measures in support of the enforcement proceedings of the arbitral award
[107]. The court provided no reasoning for such albeit creative, but wrong approach.
This is because the article did not govern the enforcement of the interim measures
[107]. Therefore, through the lenses of law the ruling was wrong.

The abovementioned case clearly demonstrates the problems that may further
arise if not regulated appropriately by means of law. For these reasons, the author of
the master thesis suggests amending current legislation and expressly vest Ukrainian
courts with the power to execute the interim measures issued by the arbitral tribunal.

Ukrainian practitioners and scholars already proposed the way out from the
situation that currently exists. For example, Yurii Prytyka in his article devoted to this
issue proposed to implement the article 17 H of the UNCITRAL Model Law of 2006.
In particular, Yurii Prytyka noted that

For this purpose, it is necessary, first of all, to anticipate a provision in legislation,
according to which, an interim measure resolved by a court of arbitration is deemed to
be binding and is enforced by the national court, regardless of the country in which it
was decided in the absence of any grounds for the enforcement of such measure. [108,
p. 156]

The author sides with the above noted proposal. As a consequence, the author
suggests amending the legislation by implementing the article 17 H of the
UNCITRAL Model Law of 2006 which in full regulated the issue of the enforcement
of interim measures [9]. It has to be stressed that aforesaid version of the model law
was implemented by approximately 35 States, as it is evidenced from the survey
conducted by UNCITRAL Secretariat, which shows the trend of the States to make
steps toward the recognition and enforcement of the interim measures [10].

In short, the article 17 H sets forward that the court shall enforce the interim
measures issued by the arbitral tribunal with foreign or domestic seat [9]. The
grounds for refusal in enforcement, revocation and modification of the interim
measures are in principle the same as, for example, set forth in the legislation of
Germany and Austria analysed elsewhere in this master thesis [9]. The author is of
the opinion that the implementation of the law will wipe out any issue that naturally

lies in the legal gaps like this in Ukraine.
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The project of the amendments into the procedural legislation is attached
herein in the Annex 1. The author proposes the amendment based on the UNCITRAL
Model Law 17 H taking into account the particularities of the Ukrainian procedural
laws that does not change the procedure for enforcement in essence. The enforcement
of such legislation will eliminate any possible issues that arise whenever alike legal
gaps exist. In particular, it concerns possible inconsistent court practice (in Ukraine

the court’s decisions do not form legal precedent).

3.2. Interim measures issued by the arbitral tribunal during the arbitral

proceedings.

3.2.1. Comparative study of foreign arbitration rules on interim measures issued

by arbitral tribunals during the arbitral proceedings.

In this sub-chapter the author intends to briefly analyse the terms of various
arbitration rules as to the powers of the arbitral tribunal to discharge the interim
measure. The understanding of how the rules provides for the tribunal’s power in this
respect will serve as the foothold for the suggestions directed to improvement of the
arbitration rules applied in Ukraine.

To begin with the ICC arbitration rules. The rules in the article 28 devotes two
paragraphs with respect arbitral tribunal’s interim measures [72]. In principle, the
rules preserve the autonomy of the parties by vesting them with the powers to opt out
the tribunal’s powers to discharge the interim measures [72]. Where this is not the
case, the tribunal possess very broad powers as to the types of the measures being
possible to discharge [72]. To put it simple, it is empowered to «order any interim or
conservatory measure it deems appropriate» [72]. From the author’s opinion, the
aforesaid provision is advantageous for the tribunal as it gives thereof the space for
manoeuvre in applying the necessary measures which correspondents to the facts of

each particular case.
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Interestingly, but, albeit with some exceptions, the rules preserve the powers to
discharge the measures in the hands of the arbitral tribunal. That is, only in
«appropriate circumstances» the interim measures may be obtained from the courts if
the case has been forwarded onto the tribunal [72]. Although the ICC rules provides
no clarity when such circumstances arise, but some authors suggest that the aforesaid
circumstances exist, for example, when the law of the seat bars the tribunal from
doing so [109, p. 158]. Such provision seems to be a reasonable approach to ensure
the monopoly of the tribunal’s powers, taking into account its inherent flaws (for
example, lack of coercive powers), and do not deprive the parties of effective means
to protect their rights by having recourse to the courts.

Further, the ICC rules set forth the consequence in case the application for the
interim measures is made to the courts. In brief, the party does not lose its right to
pursue the claim and the arbitral tribunal preserves its authority to discharge the
interim measures [72].

Finally, the article 28(1) left margin of appreciation with the arbitral tribunal to
decide whether the measures shall be the order or award, whilst it is mandatory to
substantiate the grounds for the tribunal’s decision whatever they may be [72]. As it
was noted elsewhere in this master thesis, the advantage of such term is, in principle,
questionable.

Turning to another arbitration rules in the list for consideration, that is the
SCC rules. The aforesaid rules follow the same logic as the ICC rules, that is based
on the article 37(1) the arbitral tribunal similarly has broad powers to order any type
of measures, albeit the rules do not provide for any restriction as to the recourse to the
courts [68]. The only distinguishing feature is that article 38(2) lays down the test to
be satisfied for the tribunal to discharge the so-called security for costs [68]. From
authors experience the reason for such strict provision being used is that the security
for costs is very severe interim measure of protection causing serious consequences
for the party to arbitration — bar to pursue the claim/counter-claim in ongoing dispute
should no security is provided. This consequence is expressly provided in the article
38(3) [68].



72

In essence, the SCC rules has much in common if compared with the ICC
rules. Nonetheless, it should be noted that the autonomy and wide discretion of the
arbitration tribunal is echoed through the terms thereof.

The similar approach, albeit with some differences is followed in the LCIA
rules. The rules provide for that the arbitral tribunal may discharge any type of
interim measures, thus vesting the tribunal with very broad powers [62].
Interestingly, but the LCIA rules does not address the issue as to the form of the
interim measures, although it is argued by the practitioners that the tribunal under the
aforesaid rules still may discharge the measures in any form it deems necessary [71,
p. 276].

The distinguishing feature of the LCIA rules is that the tribunal may exercise
its power only after the parties to the dispute presented their case [62]. This is, of
course, not unlimited provision given that the parties have only a «reasonable
opportunity» [62]. Perhaps, the reason for such term being used is very simply - to
create the balance between the right to be heard and the proceeding without undue
delays. However, as it is explained by practitioners in the arbitration the aforesaid
provision was implemented so that to bar the tribunal from applying the measures ex
parte [71, p. 263-264].

Similarly, as the SCC rules the tribunal may order security for costs and if the
party failed to honour the tribunal’s order, then it may affect its right proceed further
with the claim or counter claim as it may be in the case [62]. The LCIA rules also
bars the party from having recourse to the courts after the tribunal is constituted save
to the extent the «exceptional cases» are present [62]. The said test is considered to
be higher than even those set out in the ICC rules [71, p. 280].

All in all, the LCIA rules provides no significant difference with other rules
albeit with some unique features presented.

There are also two arbitration rules that provide unique provisions. The first
one is the Swiss rules. The said rules in principle addresses the matter similarly as
already analysed rules with exception to one provision [75]. However, in article 26(3)

the rules expressly vest the tribunal with the power to discharge the interim measures
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ex parte [75]. Neither of the arbitration rules mentioned in this master thesis
expressly provide for such powers. Perhaps, such a negative trend with respect to the
ex parte proceedings may be explained by current widespread hesitancy to give in the
arbitral tribunal such powers [75].

The aforesaid was aptly noted by Prof. Dr. Hans VVan Houtte, who in his article
explained a myriad flaws and complex issues inherently present in the ex parte
proceedings before the arbitral tribunal for the interim measures [110, p. 86-95]. In
the meantime, as it was noted in the survey of the Queen Mary University of London
already mentioned elsewhere in this master thesis, only 51% of the respondents
favoured the tribunal’s powers to discharge the interim measures ex parte [22, p. 2,
16].

Still, the approach with respect to the ex parte proceedings taken in the Swiss
rules vanguards the procedural rights of the parties involved in the arbitration [75].
The first safeguard mechanism is that such proceedings in case of «exceptional
circumstances» [75]. Whereas it is not defined what may fall within such
circumstances, still in practice the party may be in need for ex parte so that to take
advantage of element of surprise which may be essential in certain cases, for
example, to prevent another party from taking steps to disrupt/make the interim
measures ineffective by means of moving assets out of the company [75].

Secondly, in such circumstances the tribunal discharges the interim measures
in the form of the procedural order. As it is noted by Cesare Jermini and Andrea

Gamba, this affects the possible enforceability of such order:

Hence, unlike interim measures which can be established in an interim award (Art.
26(2)), ex parte interim measures may only be issued in the form of a procedural order.
This has an impact on the issue of enforcement, since procedural orders are not
enforceable under the New York Convention (Art. 26 N 19). [111, p. 299]

Finally, and most importantly, all other parties to the arbitration, including
those against which the interim measures have been discharged, has the right to
present their case [75]. Having done so, the arbitral tribunal is in powers to amend or

even cancel discharged interim measures [75].
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All in all, the SCAI arbitration rules arms the parties to obtain the interim
measures ex parte, whereas the rights of other parties are balanced [75]. The author
of this master thesis favours such approach. On the one hand, the parties may then
make recourse to the arbitral tribunal for the ex parte interim measures with no need
to seek assistance from the courts [75]. On the other hand, such ex parte procedure
does not seriously prejudice the rights of other parties [75].

Another example of the rules with unique provisions are the HKIAC rules [77].
Herein the rules expressly provide for the test being applied by the arbitral tribunal in
order to assess whether to discharge the interim measures or not [77]. This test is
identical as provided under article 17A of the UNCITRAL Model Law of 2006 [9].

It may be argued that the aforesaid specification of the test being applied by the
arbitral tribunal serves the purpose to fit the parties’ expectations and make the
arbitration proceedings predictable and the arbitral practice coherent. Nonetheless,
the effectiveness of such approach still remains questionable, given that the arbitral
tribunals should be given with wide powers regarding the types of the interim
measures that they can discharge.

To sum up, all arbitration rules under author’s analysis vests the arbitral
tribunal with the powers to discharge the interim measures. Albeit in some respects
the approach taken by the arbitral tribunals in relation to some matters is different,
nevertheless among the arbitration rules there is uniformity with respect to this issue.
As such, the arbitral tribunals are empowered with the wide authority and autonomy

to handle the matter and discharge the interim measures best suitable for the case.

3.2.2. Ukrainian regulation on the interim measures issued by the arbitral

tribunal during the arbitral proceedings.

On its part, the ICAC and UMAC arbitration rules in the article 25 regulate the

powers of the tribunal to discharge the interim measures [90, 91]. Under paragraph 1,
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the tribunal has wide powers, that is no limitation may be traced with respect to the
type of the interim measures that may be adopted by the tribunal [90, 91].

In comparison with other arbitration rules, the ICAC and UMAC arbitration
rules set forth the procedure for interim measures in greater detail [90, 91]. The party
seeking the interim measures shall apply to the arbitral tribunal with a petition. As it
may be derived from the content of the rules the petition shall be in written form and
signed by the representative of the party [90, 91].

The ICAC and UMAC lay down the conditions that should be satisfied to
allow the tribunal to discharge the interim measures [90, 91]. In particular, it is set
out that

The interim measures shall be commensurate with the declared claims and be applied
only in the case where the applicant documentarily substantiated the necessity of their
adoption taking into account the link between the specific measures to secure the claim
and the content of claims, the circumstances on which the Statement of Claim is based
and the evidence that is submitted in support of filed application. [90, 91]

Based on the above, the author arrives to the conclusion that the rules set out
three-step test, that is the proportionality of the measures with the claim [90, 91]; the
necessity of the measures in question [90, 91]; the link between the measures and
claim pursued in the arbitration including the evidence that substantiate the
application and claim submissions [90, 91].

The aforesaid test is much different from that applied in the UNCITRAL
Model Law of 2006 [9]. In the meantime, it is difficult to trace how this test is
applied in practice given that the ICAC and UMAC does not publish the rulings upon
the petition for the interim measures and there is no published up to date decisions.
For example, in the case No. 31 dated 22 April 2009, the applicant sought the arrest
of the respondent’s assets [112]. The arbitral tribunal, given that it does not have the
powers, sensu stricto, to arrest the assets, discharged the interim measure by
prohibiting the respondent to dispose of its moneys at the bank accounts in amount
corresponding the amount of the claim pursued [112]. Still, no brief statement of
arguments and defence submissions as well as the tribunal’s reasoning was published.
Nonetheless the author does not see any reasons to amend the test fixed in the ICAC
and UMAC rules.
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Further, under the ICAC and UMAC rules the interim measures may be
amended/changed or cancelled under certain circumstances [90, 91]. Firstly, the
arbitral tribunal has such powers «upon the reasonable request of either party».
Secondly, if the party against which the interim measures was discharges offers and
provides the counter-security in one the forms specified in the rules [90, 91]. In the
first case the tribunal preserves the discretion whether to uphold the application to
amend or cancel interim measures [90, 91]. Such situations may arise when the
necessity in interim measure cease to exist. In the second case, the counter-security
by itself «is the basis for changing the interim measures within the time limits
requested by the party» [90, 91]. This is a unique provision which in essence does
not, at least explicitly, specified in other rules [90, 91].

Finally, the rules set forward the guarantees to preserve the rights of the party
against which the interim measures are discharged. Firstly, when discharging the
interim measures, the arbitral tribunal by its lonesome or upon the application of the
party oblige the applicant for interim measures provide for the counter-security [90,
91]. Secondly, should the measures prove to be unnecessary the losses of the party
may be compensated either via the counter-security or in case there is none upon the
application of that party [90, 91].

As in all other arbitration rules mentioned in this master thesis, the ICAC and
UMAC recognizes the parties’ rights to have recourse to the courts so that to obtain
the interim measures.

Nonetheless, the aforesaid arbitration rules are not ideal and, of course, was
subject to criticism. For example, Prusenko Halyna analysed the ICAC arbitration
rules edition of 2014 and proposed number of amendments to be made in thereof [37,
p. 49]. Whilst most of the said amendments now are present in current edition of the
rules, nonetheless some other have been omitted. For example, the noted author
proposed to enumerate the non-exhaustive list of possible interim measures that may
be discharged by the arbitral tribunal, which seems to be quite similar to those noted
in the UNCITRAL Model Law of 2006 [37, p. 49].
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The author of this master thesis notes that the there is no need to implement the
ICAC and UMAC arbitration rules in the way proposed by Prusenko Halyna. The
current edition of the rules vests the arbitral tribunal with wide authority as to the
type of the measures that may be discharged during the arbitral proceedings [90, 91].
In the meantime, the proposed amendments may restrict the tribunal’s powers in
some cases, when there is indeed the need in unigue measures to be applied due to
specific circumstances of the case.

Regarding the amendments that should be made in the arbitration rules, the
author would like to suggest the following. First, to regulate the form in which the
interim measures may be discharged by the arbitral tribunal. The interim measures
may be discharged in any form deemed to be necessary be arbitral tribunal. In fact,
the arbitral tribunal, when assessing the matter, may decide whether it is better to
discharge the measures in the form of the order or award taking into account various
circumstances involved.

Second, to vest the tribunal with the power to issue the interim measures ex
parte. The procedure in essence may mirror used in the Swiss arbitration rules, whilst
the author proposes to make the ex parte proceedings even batter then in thereof.
Upon the application of the party the arbitral tribunal should be in power to discharge
the interim measures in the form of procedural order and forthwith inform another
party giving it the right to present the case on the matter. If the tribunal decides that
the interim measures should be effective even after another party presented its
position on the matter, the arbitral tribunal should be vested with the authority upon
the applicant’s request or on its own lonesome to amend the form of the interim
measures into the award after all the parties presented their case. This will ensure
further enforcement of the interim measures taken into by Ukrainian courts.

Finally, the author suggests vesting the ICAC and UMAC arbitral tribunal with
exclusive powers to discharge the interim measures and subject the parties’ right to
apply for the courts only in exceptional circumstances. As it was stated elsewhere in
this master thesis the arbitral tribunal for sure is more aware of the facts of the case

and will be ready to discharge the most suitable interim measure. In the meantime, if
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the arbitration law of Ukraine is amended, and the enforcement of interim measures
Is provided for, then the tribunal’s measures will be as effective as court-ordered
measures.

The author does not see any other additional amendments that should be made
in the respective rules, given that they already effectively regulate the matter. To sum
up, the author suggested three amendments, that is with respect to the form of the
interim measures, ex parte proceedings, and exclusive jurisdiction of the tribunal.
Given that the ICAC and UMAC rules are identical regarding the interim measures,
the aforesaid amendments are crystalized in the Annexes 4 and 5 respectively to this

master thesis.

***k

CONCLUSIONS TO CHAPTER 3

The arbitration laws of different jurisdictions set forth in their arbitration laws
the possibility to enforce the interim measures discharged by the arbitral tribunal. In
many respects, the arbitration laws of various jurisdictions lay down similar
provisions with respect to the recognition and enforcement of the interim measures.
This holds true with respect to refusal in enforcement of such measures.

Ukrainian arbitration law as it currently stands does not vest the courts with the
powers to recognize and enforce the interim measures discharged by the arbitral
tribunal. The absence of regulation in this respect is a serious disadvantage that
causes inconsistent court practice as well as prejudices the existent powers of the
arbitral tribunal to preserve its integrity and enforceability of the award by means of
the interim measures. The author then proposes to amend the arbitration law of
Ukraine and provide for the possibility to enforce the interim measures of the arbitral
tribunals.

Arbitration rules of arbitral institutions across the world entitle the tribunal

with the authority to order the interim measures. This power is broad one entitling the
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tribunals to issue the interim measures that best accommodates the matters involved
in the dispute. Some arbitration rules provide for innovative mechanisms to make the
tribunal’s powers more effective.

In the meantime, the arbitration rules that currently in force in Ukraine do not
reflect the best mechanisms to ensure that the arbitral tribunal has enough instruments
to discharge the interim measures in the way more suitable and efficient so that to
ensure that final award will fulfil its purpose — resolve the dispute in full and remedy
the infringed legal rights and interests. Consequently, the author suggests the

amendment of the ICAC and UAC arbitration rules in this respect.
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CONCLUSIONS

Currently, the international arbitration cannot achieve its main purpose to
finally resolve the disputes between the parties in the absence of the mechanisms that
may assist the arbitral tribunals to fulfil this purpose. There is undoubtedly uniform
position that the interim measures serve as the vanguard that preserve the integrity of
the arbitral tribunal and the enforceability of the award. This is reinforced by the
practice of various jurisdictions across the world which in the arbitration laws
provided for the interim measures being possible to obtain from the arbitral tribunal
as well as the courts. Based on theoretical as well as practical considerations the
logical conclusion follows — the international arbitration is need of interim measures
that may be effectively applied to assist the arbitration.

Ukraine made myriad of steps so that to become more arbitration friendly
jurisdictions especially taking into account frequent developments and reforms made
in order to assist the arbitration withing or outside of Ukraine. However, currently
Ukrainian arbitration law has much to be developed with respect to the mechanism of
interim measures. The said arbitration law comprises of the legal gaps that has to be
filled in.

Today, most arbitration rules of various arbitral institutions modified their
provisions and vested the parties with the right to obtain the interim measures from
emergency arbitration. The advantage of the existence of such right is explained by
the fact that previously only domestic courts reserved the monopoly to discharge pre-
arbitral interim measures. Now, the parties may ask for appointment of the
emergency arbitrator and obtain the interim measures preserving all benefits that
arbitration traditionally has.

The arbitration rules of UMAC and ICAC not provide for the emergency
proceedings and instead regulate the matter quite differently and for the most part
ineffectively. For these reasons, the arbitration rules should be amended and vest the

parties with right to obtain the emergency relief in case of urgency.



81

Neither Ukrainian arbitration law provides for the possibility to have recourse
to domestic courts and obtain pre-arbitral interim measures before the arbitral
proceedings commenced. As the practice of foreign jurisdictions shows, court-
ordered pre-arbitral interim measures are indeed the trend that should be followed.

The arbitration laws of foreign jurisdictions lay down the mechanism for the
recognition and enforcement of the arbitral interim measures. Still as the arbitration
laws of these jurisdictions evince the treatment of enforcement of the interim
measures is not different from the enforcement of the arbitral awards that finally
resolve the dispute.

On its part, the arbitration law of Ukraine only provides for the recognition and
enforcement of the arbitral awards. Currently, it is impossible to enforce arbitral
interim measures which may undermine their effectiveness in altogether. This is
considered as serious disadvantage existing in the arbitration law of Ukraine. As a
consequence, Ukrainian legal regime requires amendments to be made which are
proposed by the author of this master thesis.

Finally, foreign arbitral institutions effectively regulate the powers of the
arbitral tribunal with regard to the interim measures to be discharged during the
arbitral proceedings. The tribunals have wide autonomy in type and form of the
interim measures, which is the crux for the interim measures to be effected.

On the other hand, Ukrainian arbitration rules lack innovative mechanism that
assists the tribunals far better than the aforesaid arbitration rules do. Absence of these
mechanisms should be resolved by the amendments in the arbitration rules taking into
account the experience of leading arbitral institutions. This being said, the author of
this master thesis suggests the improvements that should be implemented in the

Ukrainian arbitration rules.
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ANNEX 1

I[TPOEKT
3AKOH YKPAITHU
[Ipo BHecenHs 3MiH A0 [IMBUILHOTO MpOIECYaTbHOTO KOJIEKCY YKpainu (11010

BJIOCKOHAJICHHS CYJIOBOT IOTIOMOT'M MDXKHAPOJIHY KOMEPILIHHOMY apOiTpaxy)

1. Y [usinpHOMY mporecyaibHOMy Kojekci Ykpainu (Bimomocti BepxoBHoi

Pagu Ykpainu (BBP), 2004, Ne 40-41, 42, ¢1.492):
1) Yacruny 3 crarri 149 BUKIacTH B TaKiil penakiii:
«3. 3a 3as8BOI0 CTOpOHM y CHpaBi, sika Oyme mepemana, abo BkKe MepenaHa Ha
PO3TJISAT MDKHAPOJIHOTO KOMEPIIIMHOTO apOiTpaxy, TPETEHCHKOTO CYayY, CyJl MOXE
BXKUTH 3aX0J1iB 3a0€3MCUCHHS M030BY Y TOPSJIKY Ta 3 MiJCTaB, BCTAHOBJICHUX ITUM
Konexcomy.
2) JlomoBHuTH cTaTTiO 151 myHKTOM 8 B TaKiit peakxiiii:
«8. 1o 3asaBU mpo 3a0e3MeyeHHs M030BY Y CIIpaBi, sKka Oyje nepeaaHa Ha po3TJisl
MDKHApPOJHOTO KOMEPIIHOTO apOiTpaxy, TPETEHUChKOTO CYAYy MOJAETHhCS KOITis
apOITpaXHOI YrOJId, YU YTrOH PO Mepeiady Ha BUPIMICHHS TPETEHCHKOTO CyIy».
3) Yacrtuny 3 crarti 153 BUKIACTH B TaKiil peaKiiii:
«3. 3agBa mpo 3a0e3leyeHHs] MO30BYy y CHpaBi, Aka Oyne mepenaHa, abo Bxke
nepeana Ha PO3TJIsj MDKHAPOIHOTO KOMEPIIHHOTO apOiTpaxky, TPETeHChKOTro
Cyny, TOMAETHCS N0 AameNAIIMHOrO CYyAy 3a MICIEe3HAXOKEHHSIM apOiTpaxy,
TPETEHCHKOTO Cyay, MICIIE3HAXO/PKCHHSM BiJMoOBimada abo Horo MaiftHa 3a
BUOOPOM 3asIBHUKA.
4) JIonmoBHUTH CTATTIO 153 4acTHHOIO 5 B Taki peaaKIIii;
«Y pa3i momaHHsS 3asBU MpO 3a0e3MedeHHs TO30BYy J0 TMEpeAaHHs CIpaBH Ha
PO3TIISAT MDKHAPOIHOTO KOMEPIIIHHOTO apOiTpaxy, TPETEHChKOTO Cyny, 3asBHUK
MOBHHEH IIOJIaTH T030B JO MDKHAPOAHOTO KOMeEpIiiiHOTO apOiTpaxky, abo
TPETEHUCHKOTO CyAy a0o IHIIOro JIOKYMEHTa, MOJaHHSA SIKOro 3alo4aTKOBYE

MpoLEeAYpPY MDKHAPOJHOIO KOMEPLIMHOTOo apOiTpaxy, TPETEHCHKOTO PpO3TIsay
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3TiJIHO 3 BIJIMOBIIHUM perjiaMeHToM (IpaBWjiaMu) apOiTpaxy, abo TpeTechbKOro
cyaly abo 3aKOHOJAaBCTBOM 3a MiCIeM apOiTpaxy HIpOTATOM CTPOKY, SKHH
BU3HAYAETHCS CYJIOM MPH PO3TJISIAL CIPaBH 3a 3as8BOIO MPO 3a0€3MEYCHHS TI030BY,
ane sKui He Moke nepeBuuryBaT 30 IHIB».

5) Yactuny 1 crarti 153 BUKIAcTH y Takid pegakiiii:

«1. 3asiBa mpo 3a0e3nedYeHHs T030BY PO3MIISIAETLCSA CYIOM HE Mi3HilIe JBOX JHIB
3 HA 11 HaIXOJKEHHs1 0€3 MOBIIOMJIEHHS YYAaCHHUKIB CHpaBH (YYaCHUKIB CIPABU
sgka Oyae abo BXe IepeqaHa 10 TPETeHChKOro (apOiTpa)kHOTO) PO3TIsLy), KpiM
BUIIAJIKIB, Mepe10auYeHUX YaCTUHOIO T’ ATOO I[I€T CTATTI».

6) Crarrio 153 10MOBHUTH YacTHHOIO 13 y Takiil peaakiiii:

«13. B yxBam mpo 3abe3nedeHHS TMO30BY y CIpaBi, sika Oyae mepemaHa o0
KOMEPIITHOTO MDKHAPOJIHOTO apOiTpaky CyJa 3a3Hadae CTPOK IMPOTATOM SKOTO
3asIBHUK TOBWHEH TOJATH IO30B JIO MIDKHApPOJHOTO KOMEPIIHHOTO apOiTpaxy,
ab0 TpeTerchKOoro cyay abo IHIIOrO JTIOKYMEHTA, MOJIaHHSA SKOTO 3all04aTKOBYE
poLEaypY MIDKHAPOJIHOTO KOMEPIIMHOTO apOiTpaxy, TPEeTeHChKOro pO3TIsay
3TiJTHO 3 BIJIMOBIIHUM perjiaMeHToOM (TIpaBUjiaMK) apOiTpaxy, abo TpeTerChKOro
cyny abo 3aKOHOJIaBCTBOM 3a MICIIEM apOITpaxy».

7) Yactuny 13 crarri 153 10MOBHUTH MYHKTOM 4 y HACTYIIHIM peIaKIIii:

«4) He mnepemaHHs CcHOpaBd Ha PO3MIAL 0 MDKHAPOIHOTO KOMEPIIHHOTO
apbiTpaxxy abo TpeTeMCchKOro CyAy 3TiTHO 3 BUMOTraMu 4YacTHHH 4 ctarTi 153
uporo Kogekcy».

8) Poznain IX monoauTH ['11aBOIO 5, IKY BUKIIACTH Y HACTYITHIN peaaKilii:
«Crarrs 4821, YMOBH BH3HAHHS Ta HaJAHHS 103BOIY HA BUKOHAHHS PIlICHHS PO
3aCTOCYBaHHS 3aXO[iB 3a0€3MEUCHHS MDKXHAPOIHOTO KOMEPIIHHOTO apOiTpaxy,
SIKIII0 MOT'0 MICIIEe 3HAXOIUTHCS 32 MeKaMHu Y KpaiHu

1. 3axoam 3abe3medyeHHsT MDKHAPOJIHOTO KOMEPIIHHOTO apOiTpaxky (SKIIo HOro
MICIIe 3HAXOJWUTHCS 3a MEXaMu YKpaiHW), HE3aJIeKHO BiJ TOTO, B SKIM KpaiHi

BOHU OyJIM BUHECEH1, BUBHAIOTHCS TA BUKOHYETHCSI B Y KpaiHi.
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Crarrs 4822, TIopsoK i CTPOKH IOJAHHS 3asBU [IPO BU3HAHHS i HAJAHHS O3BOJY
Ha BUKOHAHHS pIIIEHHS MDKHAPOJHOTO KOMEPUIMHOrO apOiTpaxky ImIpo
3aCTOCYBAaHHS 3aXO0/(1B 3a0€3MECUCHHS

1. IlutanHs mnpo BHW3HAHHSA Ta HAJaHHA JO3BOJlY Ha BHUKOHHAs 3aXO/liB
3a0€3MeUYCHHs] MDKHAPOIHOTO KOMEPIIIHHOTO Cyay PpO3TISAAEThCS CYIOM 3a
3asBOI0 CTOPOHU Yy CHOpi, IO PO3IJISAJAETHCS MDKHAPOAHUM KOMEPIIHHUM
apOiTpaxkeM, BIIMOBIIHO JIO IIi€1 TJIaBH, SKIIO OOPKHUK Ma€ MiCIe MPOKUBAHHS
(nepebyBaHHs) 00 MiCLIE3HAXOHPKEHHS Ha TEPUTOPIi Y KpaiHH.

2. Sxkmo OOpKHUK HE Mae Micls MpoXuBaHHS (mepeOyBaHHs) abo
MICIE3HAXO/)KEHHsI Ha TepuTopli YkpaiHu, abo #oro wicie MIpOoKHUBAHHS
(mepeOyBaHHS) UM MICIIE3HAXOXKEHHS HEBIJIOME, TUTAHHA NP0 HAJaHHS J03BOJIY
Ha MPUMYCOBE BHUKOHAHHS 3aXOJIB 3a0€3MEeUeHHs MIDKHAPOIHOTO KOMEPIIHHOTO
apOiTpaky pO3TJIAIAEThCA CYJIOM, SKIIO Ha TEpUTOpil YKpalHU 3HAXOIUTHCS
MaiHO OOpPIKHHUKA.

3. 3asBa mpo BU3HAHHS 1 HAJAHHS JI03BOJY HA BUKOHAHHA 3aXO/iB 3a0€3MeUeHHS
MDKHApPOJHOTO KOMEPIIHHOTO apOiTpaky NOMAETHhCS 10 aleAIiifHOrO Cyay,
FOPUCIUKITIS SIKOTO MOIITUPIOEThCS Ha MicTo KuiB.

Crarta 482%. dopma i 3MmicT 3asBM NP0 BM3HAHHA 1 HAJaHHS JI03BOJY Ha
BUKOHAHHS 3aXO0/[iB 3a0e3MeUeHHs MI>KHAPOIHOTO KOMEPIIIHHOTO apOiTpaxy

1. 3asBa mpo BU3HAHHA 1 HaJaHHS JT03BOJIY Ha BUKOHAHHS 3aX0JiB 3a0e3MeueHHs
MDKHAPOJHOTO KOMEPIIIHHOTO apOiTpaky MOJAEThCS y MUCHMOBIM Gopmi 1 Mae
OyTu migmucaHa o0co00l0, Ha KOPUCTh SKOI MPUUHATO 3axoau 3a0e3nedeHHs
MDKHAPOIHOTO KOMEPIIIHHOTO apOiTpaxy, abo ii mpeICTaBHUKOM.

2. Y 3asBi Ipo BU3HAHHS 1 HaJIaHHS J03BOJTY Ha BUKOHAHHS 3aX0/1iB 3a0€3MeUeHHsI
MDKHAPOTHOTO KOMEPIIIHHOTO apOiTpaky MarOTh OyTH 3a3HAUCHI:

1) HaiilmeHyBaHHS Cy1ly, A0 SIKOTO MOJAETHCS 3a5Ba;

2) HafiMEHYBaHHS (32 HAsABHOCTI) 1 CKJIAJ MDKHapOJHOTO KOMEPIIHHOTOo
apOiTpaxy, SKWM MPUMHSAB 3axiy 3a0e3MeueHHs, 3a SKUM Mae OyTH BHUIAHUH

BUKOHABYMH JIUCT;
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3) imeHa (HaliMeHyBaHHs) Yy4YacHUKIB  apOirpaxHoro po3rmiay  (ix
MPEJCTAaBHUKIB), X MiCIle IPOKUBaHHS (TepeOyBaHHs) UM MICIIE3HAXOKEHHS,

4) nara 1 Micle OPUMHSATTS PIIIEHHS MPO 3aCTOCYBaHHS 3axoly 3a0e3nedyeHHs
MDKHApPOJHUM KOMEPUIHHUM apOiTpaxkeM;

5) BuMora 3asBHHKa MPO BHJJIa4y BUKOHABYOI'O JINCTA HA MPUMYCOBE BUKOHAHHSI
3axo/y 3a0e3MeueHHs MIKHAPOJAHOIO0 KOMEPLIMHOIO apoiTpaxy.

3. YV 3agBi MOXyTh OyTH 3a3HayueHi W 1HIII BIIOMOCTi, SKIIO BOHH MAalOTh
3HAYCHHS JJISI pO3MJIsAy i€l 3asiBU (HOMEpH 3aco0iB 3B’s3Ky, (akciB, odiliiiHa
CIICKTPOHHA ajpeca, ajapeca CJICKTPOHHOI TOMTH CTOPIH Ta MDKHAapOJIHOTO
KOMEPIIMHOT0 apOiTpaXKy TOIIIO).

4. Jlo 3asBM TpO BHW3HAHHSA 1 HaJaHHSA JIO3BOJY HAa BHUKOHAHHS PIIICHHS
MDKHApPOIHOTO KOMEPIIHHOT0 apOiTpaky J0Aat0ThCS

1) opuriHaJ HaJeKHUM YHWHOM 3aCBITUCHOr0 apOITPaXHOTO PIIICHHS PO
3aCTOCYBaHHS 3aXO/IB 3a0e3rneueHHs abo HOTapiadbHO 3aBipeHa KOIlig TaKoro
pIIIEHHS;

2) opurinain apOiTpakHoi yroau adbo HOTapiaJdbHO 3aBipeHa KOTIis TaKoi YTroJIu;

3) IOKYMEHT, 10 MiATBEPKYE CILIATy CYyI0BOTO 300PY;

4) xomii 3asBM IPO BU3HAHHS 1 HAJAHHS JIO3BOJIy HA BUKOHAHHS PIIICHHS IIPO
3aCTOCYBaHHS 3aXOJiB 3a0e3MedYeHHsT MIKHAPOJHOT0 KOMEPIIHHOTO apOiTpaxy
BIJIMTOBIJTHO JIO KUTBKOCTI YYaCHHUKIB CYJIOBOT'O PO3TJISY;

5) noBipeHICTh a00 1HIIHMK JTOKYMEHT, IO MiATBEPIKY€E MMOBHOBAXXCHHSI 0COOM Ha
MIAIUCAaHHS 3asBH;

6) 3acBiqYEHUN BIAMOBIIHO J0 3aKOHOJABCTBA MEPEKIIAl MEPEIIYEHUX Y MyHKTaX
1-2 ta 5 1i€l 4YaCcTMHM JTOKYMEHTIB YKpPAiHCBKOIO MOBOIO a00 MOBOIO,
nmepeadadeHor0 MDKHApOJIHUM JOTOBOPOM, 3roja Ha OOOB’S3KOBICTH SIKOTO
HazaHa BepxoBHoto Paymoro Ykpainu, K10 BOHU BUKIIAJIEHI 1HIIIOIO MOBOTO.

5. Jlo 3asBM mpo BHU3HAHHSA 1 HAJAHHS [I03BOJY HAa BUKOHAHHS PIIICHHS
MDKHApOJHOTO  KOMEpUIMHOrOo  apOiTpaky MHpo  3aCTOCYBaHHS  3aXOjiB
3a0e3MeueHHs], MojaHoi 0e3 JoAep>KaHHS BHUMOI, BU3HAYEHHX Yy WIA CTaTTI,

3aCTOCOBYIOThCA MOJIOKEeHHs cTatTi 185 nporo Konekcy.
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6. V Bumangky mojaHHS 3asBW MPO BU3HAHHS 1 HAJaHHS JO3BOJY HAa BUKOHAHHS
pIIEHHS] MDKHApOJHOTO KOMEpIIHOro apOiTpaky Mpo 3aCTOCYBaHHS 3aXOiB
3a0€3MeUYeHHs] B EJIEKTPOHHIM (QopMi JOKYMEHTH, 3a3HayeHi B MyHKTax 1, 2
YaCTHMHM YETBEPTOi Ii€i CTaTTi, MOXKYTh MOJABATUCA B KOMISX, MPOTE 3asBHUK
MOBHHEH HAJAaTH TaKi JAOKYMEHTH N0 CyAy A0 MOYaTKy CYAOBOTO PpO3TIISATY
BKa3aHOI 3asBU. Y pa3l HEMOJIaHHs BKa3aHUX JIOKYMEHTIB 3asBa MOBEPTAEThCA 0€3
PO3TIISIAY, PO IO CYIOM TMOCTAaHOBIISETHCS BIAMOBIIHA yXBaa.

7. Jlo mopsiAKy po3rsiay 3asBH PO BU3HAHHS 1 HAJaHHS JT03BOJTYy Ha BUKOHAHHSI

pIIIEHHS MIXHApOJHOTO KOMEpIiiiHOro apOiTpaky Mpo 3aCTOCYBaHHS 3aXO/iB

3a0e3MeYeHHsI 3aCTOCOBYIOThCS MOJIOKEHHs cTatTi 477 poro Komekcy.

Cratrs 482%. TlincTaBu aJis BiIMOBH y BU3HAHHI 1 HaIaHH1 JJ03BOJIY HA BUKOHAHHS

pIIEHHS MIXHAPOJHOTO KOMEPIHOro apOiTpaky Mpo 3aCTOCYBaHHS 3aXOJiB

3a0e3IeueHHs

1. Cyn BimMOBIJIsIE y BH3HAaHHI 1 HaJaHHI JIO3BOJIy HAa BHKOHAHHS PIIICHHS

MDKHApOJAHOTO  KOMEpIIIHHOTO  apOiTpaky TNpoO  3aCTOCYBaHHS  3aXOJlIB

3a0e3MneueHHsl, SIKIIO:

Ha npoxaHHs CTOpOHH, IPOTH SIKOT BOHO CIIPSIMOBAHE, SAKIIO 1ISI CTOPOHA MOAACTh

CyIly 10Ka3 TOro, 10

1) wHasiBHI migcTaBu nepeadadeHi nyHKToM 1 yactunam 1 crarti 478.

2) PimeHHs mpo 3aCTOCYBaHHS 3axOiB 3a0e3rmeucHHs OyJI0 3MiHCHE, CKaCOBaHE
a00 TpHU3yNUHEHEe MIKHAPOJHUM KOMEPIIMHUM apOiTpaxem, abo 1HO3eMHUM
CYJIOM 32 MICIIEM MI>KHapPOJITHOTO KOMEPIIHHOTO apOiTpaxKy.

Skmo cya BU3HaE, 1I10:

1) 3axinx 3a0e31neUeHHs € HECYMICHUM 3 IIOBHOBAXCHHSIMH, HAJJAHUMU CYJTY, SIKIIO

TUTBKU CyJl HE BUPINIUTH 3MIHUATHU 3axij 3a0€3MeYeHHs] HACKUIBKHU 1€ HeOOXiTHO 3

METOI0 BU3HAHHS Ta BUKOHAHHSA IIHOTO 3aX0]y 3a0e3nedyeHHs aie 6e3 3MiHu HOoro

cyTi; abo

2) HasBHI M1ICTaBU nepeadayeHi MyHKTOM 2 yacTuHU 1 cTaTTti 478».

2. V¥ 3akoni Ykpainu “IIpo MixkHapoaHuii koMmepuiHuii apOitpax” (BigomocTi

BepxoBuoi Pangu Ykpainu (BBP), 1994, No 25, ¢1.198):
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1) [Mynkr 1 CtatTi 2 BUKIACTH Y HACTYITHIA PelaKIIii:

«apOiTpax» - Oyab-SKHil apOiTpax (TpEeTEHUChKUN CYJ) HE3aJeKHO BiJ TOrO, YH
YTBOPIOETHCSI BIH CHELIATIBHO IS PO3MJISAY OKPEMOI CIpaBU, YU 3A1MCHIOETHCS
MOCTIMHO 1104010 apOITPAKHOIO YCTAHOBOIO, 30KpeMa MIDKHAPOJHUM KOMEPIIHHUM
apOiTpaXxHuM cynoM abo Mopcekoro apOiTpakHOI0 Komiciero mnpu  Toproso-
npoMucioBiid manati Ykpainu (mogatku Ne 1 1 Ne 2 mo mporo 3akoHy), a TakoX
Ha/I3BUYAaHUN apOiTp, 0 YIOBHOBAaKEHUH Ha 3aCTOCYBaHHS 3aXO0/iB 3a0e3TMeueHHs
MO30BY, SKWW TOAaeThcsi abo Oyae mMmojgaHuii A0 MDKHAPOJHOTO KOMEPIIHHOTO
apOITpaxy».

2) Posnin VIII BusnanHs Ta BUKOHAHHS apOITPaKHUX PIllieHb JOMOBHUTH CTATTCHO
36! axy BMKJIACTH y HACTYNHIM peaakiii:

«Crarts 36'. YMOBM BU3HAHHS Ta HaJaHHsA JO3BOJY Ha BUKOHAHHS PillIEHHS IIPO
3aCTOCYBaHHSl 3axXOJ(IB 3a0e3MeueHHsT MDKHAPOJAHOIO0 KOMEPIIMHOro apOiTpaxy,
SKILO MOro MicIle 3HaXOAUThCS 32 MeXaMu Y KpaiHu

1. 3axonu 3a06e3neYeHHs] MDKHAPOIHOTO KOMEPIIIHOTO apOiTpaxky (SKIO HOTo MicIie
3HAXOJUTHCS HAa TepUTOpili YKpaiHu), HE3aJekKHO BiJ TOTO, B sIKiM KpaiHi BOHU OyJIH
BUHECEHI, BU3HAIOTHCS Ta BUKOHYETHCA B YKpaiHl 3TiHO 3 TMOJIOKCHHSIM CTaTTeH

4821 — 482*1IIIK Ykpainm».
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ANNEX 2

[MPOEKT
Honatok Ne2 no Pernmamenty MiKHapOAHOTO KOMEPIIMHOTO apOiTpaskHOTO Cyy
npu ToproBo-npomMucioBiil nanari Ykpainu
IMTOJIOXXEHHA
IIPO ITPOLIEJIYPY HAJI3UYAMHOI'O APEITPA
CTATTA 1. | HAJI3BBUMAVTHWI APBITP,
1. Jo monmaHHs CTOPOHOIO TIO30BHOI 3asiBM, a00 10 QopMyBaHHS CKIady
ApOGitpaxHoro cyay, oyap-ska CTOpoHa Ma€ MpaBo 3BEPHYTUCH 3 KIOMOTAHHSAM PO
NpHU3HAYCHHS HAJ3BMYAHOTO apOiTpa Ta 3acTOCYBaHHS 3axXoJiB 3a0e3leueHHs
TI030BY.
2. KnonoranHst mpo mpu3HAYCHHS HAA3BHYANHOTO apOiTpa Ta 3a0e3MeueHHs MO30BY
noaeThes Oy ib-siK0o0 cTopoHoto 10 Cekperapiatry MKAC.
CTATTH 2. | SMICT KJIOITOTAHHS TTPO IMTPU3HAYEHHA
HAJI3BUUAMHOI'O APBITPA
1. Knnonotanus mpo npu3HavYeHHs HAJA3BUYAHHOTO apOiTpa MOBUHHO MICTHTH:

1) naty;

2) MOBHE HANWMCHYBAaHHS CTOPIH, 1X MICI[E3HAXOKEHHS (MicIie MPOYKHUBAHHS),
MOIIITOBI aJipecu (MOBOIO KpaiHU ajipecaTa YM aHIJIINChKOI0 MOBOIO), HOMEPH
tenedoHiB, ¢GakciB, aapecu eJIECKTPOHHOI IIOMTH, OaHKIBChKI PEKBI3UTH
3asIBHUKA;

3) BiIOMOCTI MPO MpeJCTaBHUKA 3asBHUKA, SIKIIO TaKWW €, HOTO IOIITOBY
aapecy (MOBOIO KpaiHU ajpecaTa 4 aHTJIIHCHKOI0 MOBOIO), HOMED Tenedony,
dbakcy, aapecy ereKTpOHHOT MOIITH;

4) oOrpyHTYBaHHS KOMIICTCHI[IT HaJA3BHMUaHOTO apOiTpa;

5) KOpOTKHI1 BHKIJIAJI CYTi CIIOPY;

6) BKa3iBKa Ha 3alUTyBaHi 3a0e3MeuyBajbHI 3aX0/IH;
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7) OOrpyHTYBaHHsSI HAsSBHOCTI HaJ3BUYalHUX OOCTaBUH, IO OOYMOBIIOIOTH
HEOOXIHICTh BXUTTSA 3alUTYBAaHUX 3aXOAiB A0 (OpPMYyBaHHS CKJIaIy
ApOiTpakHOTO CynY;

8) mpomo3wmiii MmOa0 3aCTOCOBYBAHMX HOPM TpaBa i MOBH apOiTpa)KHOTO
PO3TISAY KIOMOTaHHS PO MPU3HAYCHHS HA3BHUAHOTO apOiTpa, SKIO0 BOHU
HE BU3HAUYEHI B apOITpaXkH1l yroi;

9) mpormo3uilii CTOCOBHO 0COOM Ha/3BUYAHOTO apoiTpa;

10) nepenik TOKYMEHTIB, IO JOAAFOTHCS.

2. KionotanHs npo npu3HadeHHs HaJA3BUYaHOTO apOiTpa MOBUHHO OYTH MiJIUCaHE
YIIOBHOBaXXCHOIO 0CO00F0 3asiBHUKA/HOTO TIPEICTABHUKOM.

3. Knonorannst nosunHo 6ytu nogane g0 Cekperapiary MKAC B nucbMoBiit ¢hopmi.
JUJIsi IPUCKOPEHHS PO3TIISIY KIIOTIOTaHHS, Oy/Ib-sIKa CTOPOHA SIK 3assBHUK Ma€ MpaBo
NOJaTH KOIMIIO0 KJIIOMOTaHHS B EJIEKTPOHHIW (opmi. Y Takomy Bumanky CrtopoHa
MOBHWHHA TIOJATH KJIOMOTaHHS Y MUChMOBIM (popMi sIKHAWIIIBU IS, ajie HE MI3HIIe 5
JTHIB 3 JHS TTOJaHHS KJIOMOTaHHS B enekTpoHHiN popmi g0 Cekperapiary MKAC.

4. Jlo xJ0moTaHHs, 0 MOJAE€THCA Y MUCHbMOBIN (hOpMI1 T10AaI0THCS

1) Komii KJIOMOTaHHS PO IMPU3HAYCHHS HaA3BHYAHOTO apOiTpa Ta JOAAHHMX JI0
Hel JOKYMEHTIB IS BIJIIOBi1aua Ta HaJI3BUYaHOTO apOiTpa;

2) HaJC)KHUM YHHOM 3aBIpEHI JOKYMEHTH, IO OOIPYHTOBYIOTH 3aCTOCYBaHHS
3aX0/1B 3a0€3MeUYCHHS HA3BUIATHUM apOITPOM.

CTATTA 3. | YCYHEHHS HEAOJIIKIB KJIOITTOTAHHS I[TPO TTPU3HAYEHHS
HAJI3BUYAUTHOI'O APBITPA

1. SIxkmo kiIomoTaHHS TMPO TPU3HAYCHHS HAA3BUYAWHOTO apOiTpa mojgaHo 6e3
JIOTPUMAaHHS BUMOT, MepeAdadyeHNX YaCTHHOIO MEepUIo0 CTaTTi 2, 1poro JlogaTky a0
Pernamenty, I'enepanbuuii cexkperap MKAC mnpomnoHye 3asBHHUKOBI YCYHYTH
BUSIBJICHI HEJOJIIKK B YCTAHOBJICHWUW HUM CTpPOK, SKHH, SK TPaBWJIO HE MOBUHEH
MIEPEBUIILYBATH TPH JHI 3 JHS OTPUMAHHS MTPOTIO3HIIII.

2. JIo ycyHEeHHS HEIOIKIB KJIOMOTAHHS MPO MPU3HAYEHHS HAJA3BHUYAWHOTO apOiTpa

3ayIMIIaeTbesi 0e3 pyxy, a Npu He BHKOHaHHI 3asiBHHKOM mnponosuilli MKAC B
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yctaHoBneHut ctpok, Ilpesunis MKAC Bigxuisie y nmpu3Hau€HHI HAJA3BUYAWHOTO
apOirpa.

CTATTA 4. | MICLE PO3IJIA1Y KJIIOITOTAHHA

1. Micuem po3risiay KIonoTaHHs Haa3BUyaiHuM apoiTpom € M. KuiB, YkpaiHa.
CTATTS 5. | IPUMHATTS KJIOIIOTAHHS J10 IIPOBAJ/DKEHHS TA
[IPU3HAUYEHHS HAJI3BUYAMHOI'O APBITPA

1. SIxkuo KJIONMOTaHHS BIANOBIAa€ BUMOraMm mepeadayeHuM y vacTuhi 1 crtarTi 2
HNonatky no Pernmamenty, 1o I'eHepanphuii cekperap MKAC wnancunae iHIIn
CTOPOHI EJIEKTPOHHY KOTIiI0 KJIOTIOTaHHSI, a TAKOK MMCHMOBI KOTIi1 KIIOMOTaHHS.

2. Ipesunis MKAC mnpusnauae ap0OiTpa 31 CHHCKY HaJI3BHYaHUX apOITpiB 3
ypaxyBaHHSIM TMPOIO3UIIINA 3asBHUKA, CyTi CIOPY, a TaKOX IHIIMX OOCTaBUH SIKi
MAaroTh 3HAYCHHS JIJIs HOTO PU3HAYCHHS.

3. Ipesuais MKAC npusHauae Haja3BUYailHOro apOiTpa SKHAWIIBHUIIIE ajie He
MI3HIIIE HIK TPOTITOM 4 JTHIB MICIS IPUNUHSATTS KJIOTIOTaHHS 10 mpoBapkeHHs. [Tics
NpU3HAYCHHS HaJ[3BUYAtHOrO apOiTpa, BCE JIMCTYBAaHHS 3IIMCHIOETHCS HANPSAMY 3
apoirpom 3 Cekperapiarom MKAC y komii 1ucTyBaHHS.

CTATTA 6. | BIZIBIJT HAJI3BUYAMHOI'O APBITPA

1. IlpotaroMm ychoro po3rjsiay KIONMOTAaHHS HaJA3BUYaWHHUN apOITp IOBHHEH
30epiraTd HEYNEPEPKEHICTh Ta HEe3aJICKHICTh Ta BUKOHYBAaTH CBOi (DYHKITIT YeCHO Ta
CYMITIHHO.

2. Oco0a, sKiii 3ampOMOHOBAHO MPUWHSTH MPU3HAYEHHS B SKOCTI HAA3BUYAHHOTO
apOitpa, 3000B’si3aHa mpu 3amoBHeHI 3asBu mnoBimomMutd MKAC mpo Oyab-ski
0o0CTaBUHHU, SIKI MOKYTh BUKIMKATH OOTPYHTOBAaHI CYMHIBH B ii HEyMepeIKEHOCTI Ta
HE3aJIeKHOCT1 TIPHU PO3TISiAL KionoTaHHs. Han3BuvaitHuii apOiTp MOBHHEH HETAaHO
nosectu 110 Bimoma MKAC i ctopoHu mpo Oyab-siKy Taky oOCTaBHHY, SIKIO BOHA
CTa€ MOMY BIJIOMa Yy TIOJIATBIIIOMY ITiJ] 9aC PO3IJISAY KIOMOTaHHS.

3. CropoHa Mae IpaBo 3asBUTH BiJBiJI HAA3BUYAWHOTO apOiTpa BiAMOBIAHO JO CTATTI

33 PernmameHTy 3 ypaxyBaHHSM ctateit 5 1 6 nporo Jlomatky no Permamenty.
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4. BigBin Mae OyTH 3adBICHMA MNOPOTATOM 24 TONMH TMICAS TNPU3HAYEHHS
HaJ3BUYaiiHOTO apOirpa, abo mpoTsaroM 24 roAMH MICAS TOro, SIK CTOPOHI CTajo
B1JIOMO MPO OOCTaBUHHU, 5Kl CIYTYIOTh IM1JICTABOIO JJISl BIABOY.
5. Ipesunis MKAC Bupillye mnuTaHHS 0Opo BIABII Haa3BUYailHOro apOiTpa
SKHAWIIBU/IIE, aje He Mi3Hile S AHIB 3 MOJaHHs 3asBU CTOPOHOIO. BupimeHHs
MUTaHHS MPO BiABLA He 3ynuHse po3risa knonotaHHs. Pimenns [Ipesunii MKAC e
(1HATBHUM 1 HE MJIATAE OCKAPKEHHIO.
6. Y BUMaaKy caMOBIABOAY HaJA3BUYAlHOrO apOiTpa, abo MPUUHATTS pIIEHHS MPO
BinBia, [Ipesuais MKAC npusnauae HOBOTO HaJ3BUYAHOTO apOiTpa BIAMOBIIHO 10
cratti 4 Jlonatky 1o mboro Pernamenry.
/. Han3BuyaitHuii apOiTp He Moxke OyTH oOpaHMil ab0 MpU3HAYEHUM apOITpOM Yy
CIpaBi, IOA0 AKOI HUM OyJIM 3aCTOCOBaH1 3aX0/11 3a0€3MeYeHHs TT030BY.
CTATTSA 7. | TIPOLIEAYPA PO3IJIAAY KIIOTIOTAHHA
1. HapzBuyaitHuii apOiTp 31IHCHIOE PO3TIIA KIOMOTAHHS 3 JOTPUMAHHSIM IOJIOKEHB
3akony Ykpaiau «IIpo MbKHapOIHUM KOMEpUIMHHN apOiTpaXk» 1 3arajlbHUX 3acaj
apOiTpakHOTO pO3IIIANy, NependadeHnx PermameHToMm.
2. HajmzBuuaiinmii apOiTp Bene po3riisia KJIOMOTaHHS TaKMM YMHOM, SIKMH BiH BBa)Kae
HaJCKHUM 3 METOI0 3a0e3nedeHHS €(PEKTHUBHOTO 1 SIKHAWIIBUIIIOTO PO3TIISIY
KJIOTIOTaHHS 3 YpaxXyBaHHSIM MOT0 HaJ3BUYAHHOTO XapaKTepy.
3. HamzBuuaiinmii apOiTp 3000B’s3aHMIl HaJaTH KOXKHIA CTOPOHI PiBHI 1 pO3yMHI
MO>KJIMBOCTI JUISI 3aXHUCTY CBOIX MPaB.
4. Ctpok mependavyeHuit y yactui 2 ctatti 6 JlomaTtky 10 periiaMeHTy Moxe O0yTu
npogoxenuit [lpesuaicto MKAC y HacTynmHUX BUTIAJKaAX:

1) 3a B3aeMHOI NHCHMOBOIO 3roJI0F0 CTOpiH. Taka 3roma MOBWHHA OyTH

Hircana ymoBHOBaXXEHUMHU ocobamu/mpeictaBHIKaMu CTOpiH;

2) 3a oO0rpyHTOBaHMM 3BEpHEHHSIM Ha/I3BUYAHOTO apOiTpa;

3) 3a o0rpyHTOBaHHMM KIJIOTIOTAHHSIM CTOPOHHU.
5. CtopoHM Ta iXHI NPEACTaBHUKHA MOBUHHI MISTH TAaKUM YHHOM, IIOO PO3TJIS
KJIOTIOTaHHS OyB IIBUIKAM Ta €KOHOMHUM, HE JOIYCKAI4Hd 3JTO0BXKUBAHHS

MpOLECYATIbHUMH MPABaMHU.
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CTATTH 8. | PIIIEHHA HAJI3BUYATHOI'O APBITPA
1. Han3Buuaiinmii apOiTp npuiiMae pillleHHs HE Mi3Hime 12 IHIB 3 MOMEHTY HOro
MPU3HAYCHHS Ta TIEpeIaHHs HOMY KJIOMOTaHHS.
2. HapzBuyaitHuii apOiTp npuiiMae pilieHHs y nNUCbMOBIM (Gopmi y dhopmi pilieHHS
apOITpaxky B SIKOMY TOBUHHO OyTH 3a3HadyeHe, 30KpeMa, HACTyIHE
1) HarimenyBanus MKAC;
2) Howmep crpasu;
3) Micue apOiTpaxy;
4) Jlata BUHECCHHS PIIICHHS;
5) HaiimenyBaHHsI CTOpIH;
6) OOrpyHTyBaHHS KOMIIETEHIIIT HAA3BUYaHOTO apOiTpa;
7) Crucnuii BUKIaa 00CTaBUH CIPABH;
8) MoTuBH, Ha IKKX IPYHTYETHCS PILICHHS;
9) BucHOBOK TMpo 3a70BOJICHHsS a00 BIAXWJICHHS 3aCTOCYBaHHS 3aXOJiB
3a0e3nedeHHs, siKi OyJIu MpeIMETOM KJIOTIOTaHHS,
10) Cymu apOiTpakHOro 300py Ta BUTpAT Yy CIPaBi, iX pO3MO/Ii Mi’K CTOPOHAMHU
11) [Tignuc Hag3BHUYaiiHOTO apoiTpa.
3. 3a BMOTHMBOBaHUM KJIOTMIOTAHHSIM CTOPOHHU pIllIEHHS MOXe OyTH CKacoBaHE a0o
3MiHEHO HaA3BUYAHUM apOiTpoM, abo ckiagoM ApOITpakHOTO Cyay MICIsS HOro
IpPU3HAYCHHS.
4. PimieHHs HaJ3BUYAIHOTO ap0iTpa BTpaya€e YNHHICTh Y HACTYITHUX BUIAKAX
1) 'V pa3i BinBoy HaA3BUYAWHOTO apOiTpa;
2) Slkmio cropoHa He mojana mo3oBHy 3asaBy 10 MKAC npotsrom 30 mHiB 3 IHS
NPUHHSTTS PillIeHHS HAJ3BUYAHUM apOiTpoM;
3) Ilicnst npUIHATTS PIMICHHS IO CYTi CIIOPY CKJIaIoM ApOITpa)kHOTO Cy1Y;
4) Skmo npotsrom 60 mHIB cripaBa He Oya mepeaana 10 cKiiaxy ApOiTpakHOTO
cyny.

4. CtopoHH 3000B’SI3yIOThCSl BUKOHYBATH PIIIEHHS HaJA3BUYaitHOTO apOiTpa.
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5. Ckian apOITpakHOTO CyAy He 3B’s3aHUNM 3 MOTHMBAMU DIlIEHHS HAJI3BUYAWHOIO
ap0OiTpa, 30KpemMa, CTOCOBHO KOMIIETEHIIl HaJA3BUYaliHOrO apOliTpa, a TaKoX
OOTPYHTOBAHOCTI1 3aCTOCYBaHHS 3aXO0/l1B 3a0€3ME€UYEHHS TOIIIO.

CTATTSA 9. | BUTPATU TA 3BUTKU

1. CtocoBHO BIIUIKOAYBaHHS BUTpAT Ta 30UTKIB, MIOHECEHUX CTOPOHOIO, MPOTH SIKOT
OynM 3acCTOCYBaHHI 3aX0Jld 3a0e3MeueHHs] HaJA3BUYalHOro apoiTpa 3aCTOCOBYIOTHCS
noJjio>keHHst myHKTIB 1 Ta 3 crarrti 28 Pernamenty MKAC.

CTATTH 10. | BACTOCYBAHHS ITPOIIEJTYPU HAJI3BUUITHOI'O APBITPA

1. Slkmo cTopoHH HE NOMOBWIMCH mpo iHmIe, Ilponeaypa HaazBuuaiiHorO apOiTpa
3aCTOCOBYETHCS 10 apOITpaKHUX yroj abo 3acTepeKeHb, SAKi OyIW yKJIaJeHI MICs
npUurHATTA 1poro Jlogatky no Permamenty.

2. CtopoHH MaloTh MpaBO y MNHCHMOBIA (OpMiI BIIMOBUTUCH BiJl 3aCTOCYBAHHS

IpoIIeypH HaJ3BUYAHOTO apOiTpa.
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ANNEX 3

[MPOEKT
JOJATOK Ne2
1o Pernamenty Mopcbkoi apOitpaxHoi komicii mpu Toproso-IIpomucnosiit
[Tanari Ykpainu
MOJIOKEHHS
PO MMPOIIEAYPY HAJIBUYAMHOT O APBITPA
CTATTH 1. | HAJI3BBUMAVTHWI APBITP,
1. 1o mogaHHsi CTOPOHOO MO30BHOI 3as1BH, a00 10 (hopMyBaHHS cKiaaxy ApOiTpaxHO1
KoMmicii, Oyab-ska CTOpOHA Ma€ MPaBoO 3BEPHYTHUCH 3 KIOMOTAHHIM PO NPU3HAYCHHS
Ha/I3BUYAHOTO apOiTpa Ta 3aCTOCYBaHHSI 3aXO0/IiB 3a0€3MIEYCHHS TI030BY.
2. KnonoranHs mpo mpu3HAYCHHS HaA3BHYANHOTO apOiTpa Ta 3a0e3reueHHs M030BY
oaeThes Oy ib-sik00 cTopoHoto 10 Cexpetapiaty MKAC.
CTATTH 2. | SMICT KJIOITOTAHHS TTPO IMTPU3HAYEHHA
HAJI3BUUAMHOI'O APBITPA
1. Knnonoranus mpo npu3HavYeHHs HAJA3BUYAHHOTO apOiTpa MOBUHHO MICTUTH

1) naty;

2) MOBHE HANWMCHYBAaHHS CTOPIH, 1X MICI[E3HAXOKEHHS (MicIie MPOYKHUBAHHS),
MOIIITOBI aJipecu (MOBOIO KpaiHU aJipecaTa Yu aHTJIIHCHKOI0 MOBOIO), HOMEPH
tenedoHiB, ¢GakciB, aapecu eJIECKTPOHHOI IIOMTH, OaHKIBChKI PEKBI3UTH
3asIBHUKA;

3) BIIOMOCTI MPO MpeJCTaBHUKA 3asBHUKA, SKIIO TaKWUH €, WOTr0 MOIITOBY
aapecy (MOBOIO KpaiHU ajpecaTa 4 aHTJIIHCHKOI0 MOBOIO), HOMED Tenedony,
dakcy, aapecy eIeKTPOHHOT MOIITH;

4) oOrpyHTYBaHHS KOMIICTCHI[IT HaJA3BHMUaHOTO apOiTpa;

5) KOpOTKHI1 BHKIJIAJI CYTi CIIOPY;

6) BKa3iBKa Ha 3alUTyBaHi 3a0e3MeuyBajbHI 3aX0/IH;
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7) y pa3si 3aImuTyBaHHS 3aCTOCYBaHHS apeliTy Ha CYIHO, SKE 3HAXOJIUTHhCS B
YKpaiHCBKOMY  TOPTY  3a3HA4Ya€ThCs  OOIPYHTYBaHHS  TOro, IO
3a0e3nevyyBajibHa BUMOTA € MOPCHKOIO.

8) oOIpyHTyBaHHS HAasBHOCTI HAQJ3BUYAWHHMX OOCTaBHH, IO OOYMOBIIIOIOTH
HEOOXIJTHICTh BXKHUTTS 3allUTyBaHUX 3axoAiB 10 (OpMYyBaHHS CKJIaILy
ApOiTpaxHO1 KOMICII;

9) mpono3uilii MO0 3aCTOCOBYBAHMX HOPM IpaBa 1 MOBU apOITPaXHOTO
PO3TIISAY KJIOTIOTaHHS PO NMPU3HAYCHHS HaI3BUYAHOTO apOiTpa, SKIO BOHU
HE BU3HAUYEHI B apOITpaXkH1N yroi;

10) mpormo3uilii CTOCOBHO 0COOM HaI3BHYAHOrO apoiTpa;

11) mepenik JOKYMEHTIB, IO J0AI0ThCS.

2. KnonoTtanHs npo mpu3HaueHHS HAJ3BHYAMHOTO apOiTpa MOBUHHO OYTH IMiITUCAHE
YIIOBHOBaXXCHOIO 0CO00F0 3asiBHUKA/HOTO TPEICTABHUKOM.

3. Knonoranus nmoBuHHO OyTH moaane 1o Cekperapiaty MAK B muceMoBiit ¢opmi.
JIJ1st IPUCKOPEHHS PO3IJISIAY KIOMOTaHHs, Oy/b-siKa CTOPOHA SIK 3aIBHUK MAae€ MPaBo
MOJIaTH KOMIIO0 KIJIOMOTAaHHS B €JeKTPOHHIM (opmi. ¥V Takomy Bumanky CtopoHa
MOBHMHHA TTOJAaTH KJIOIMOTAaHHS Y MUChMOBIM (popMi SKHAWIIBUIIIE, ajie HE TI3HImEe 5
TIHIB 3 JTHA MOAAaHHS KJIOMOTaHHS B eeKTpoHHIN ¢popMmi 10 Cekperapiaty M AK.

4. JIo KJIOTIOTaHHS, 10 TTOTAETHCS Y MUCHbMOBIM (OpMi T0AFOTHCS .

1) Komii KJIOMOTaHHS PO MPU3HAYCHHS HAI3BMUYAHOro apOiTpa Ta JI0JAaHHX 10
HEl TOKYMEHTIB JIJIsl Bi/IMOBijaya Ta HaI3BUYAtHOTO apOiTpa;

2) HaJC)KHUM YHMHOM 3aBIpeHi JOKYMEHTH, IO OOTPYHTOBYIOTH 3aCTOCYBAaHHSI
3aX0/1B 3a0€3MeUYCHHS HA3BUIAHUM apOiTPOM.

CTATTA 3. | YCYHEHHS HEJOJIIKIB KJIOITOTAHHSA ITPO IMPU3HAYEHHSA

HAJI3BUYAIMHOI'O APEITPA

1. SIkmo kiIomoOTaHHS TPO TPU3HAYCHHS HAA3BHUYAWHOTO apOiTpa momaHo 6e3
JOTPUMAHHSI BUMOT, Tiepea0aueHuX YaCTHHOIO MEPIIo0 CTaTTi 2, mporo Jlomatky mo
Pernamenry, I'enepanpuuii cekperap M AK npononye 3asisBHUKOBI YCYHYTH BUSIBIICHI
HEJIOJIIKM B YCTAHOBIIGHUW HUM CTPOK, SIKHH, K MPAaBUJIO HE TTIOBUHEH TIEPEBUIIYBATH

TPU JH1 3 IHSI OTPUMAHHS TPOTIO3UILII.
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2. JIo ycyHEeHHsI HEIOJIKIB KJIONOTAHHS MPO MPU3HAYEHHS HaA3BMYalHOTO apOiTpa
3aJIMIIAE€ThCST 0€3 pyXy, a IpU HE BUKOHAHHI 3asBHUKOM mpomosuiii MAK B
yctaHoBieHut ctpok, Ilpesuais MAK Bigxwise y mpu3Haue€HHI HaA3BUYAWHOTO
apOirpa.

CTATTA 4. | MICLE PO3IJIA1Y KJIIOITOTAHHA

1. Micuem po3risiy KIonoTaHHs Haa3BUyaHuM apoiTpom € M. KuiB, YkpaiHa.
CTATTS 5. | IPUMHATTS KJIOIIOTAHHS J10 ITIPOBA/DKEHHS TA
[IPU3HAYEHHS HAJI3BUYATHOT'O APBITPA

1. Skmo kjomoTaHHS BIAMOBIJA€ BUMOTaM IependadyeHuM y yacTtuHi | crarrti 2
Honatky no Pernamenty, To I'enepanbuuii cekperap MAK Hazacuiiae iHIIIN cTOpoH1
€JICKTPOHHY KOT1I0 KJIIONOTAHHS, @ TAKOK MUCHhMOBI KOITii KJIIOMTOTaHHS.

2. Ilpesumis MAK mnpusnHayae apOitpa 31 CHHCKY Haa3BUYallHUX apOITpiB 3
ypaxyBaHHSIM TMPOIO3UIIINA 3asBHUKA, CYTi CIOPY, a TAaKOX IHIIMX OOCTAaBUH SIKi
MAalOTh 3HAYEHHS JIJIsl HOTO MpU3HAYEHHS.

3. Ilpesuais MAK mnpuszHavyae Haa3BHUaiiHOro apOiTpa sSKHAWIIBHUJIIEC ajie He
MI3HIIIE HIK TPOTITOM 4 JTHIB ITICHIS TPUNUHATTS KJIOMOTAHHS 10 MpoBakeHHs. [Ticis
IPU3HAYCHHS HAQJI3BHYAMHOrO apOiTpa, BCE JUCTYBaHHS 3IHCHIOETHCS HAIPsAMY 3
apOitpom 3 Cekperapiatom MAK y xomii 1UCTyBaHHS.

CTATTA 6. | BIZIBIJT HAJJI3BUYAMHOI'O APBITPA

1. IlpotaroMm ychOoro po3risiay KIONMOTAHHS HaJ3BUYaWHHMN apOITp IMOBUHEH
30epiratu HEYMNepeKEHICTh Ta HE3aJeKHICTh Ta BUKOHYBAaTH CBO1 (DYHKIIIT YECHO Ta
CYMJTIHHO.

2. Oco0a, sKiii 3ampoNOHOBAHO MPUWHSTH MPU3HAYEHHS B SKOCTI HAA3BUYAHHOTO
apOiTtpa, 3000B’si3aHa mpu 3amoBHEeHI 3asBu moBimomuTH MAK mpo Oyab-ski
o0CTaBHHH, SIKi MOKYTh BUKIMKATH OOTPYHTOBaHI CYMHIBH B ii HEymepeIKeHOCTI Ta
HE3aJICKHOCT1 TP PO3TISAL KionoTaHHs. Han3Buvaitauii apOiTp MOBHHEH HETaHO
nosectr 70 Bimoma MAK i ctoponn nipo Oyab-siIKy Taky 0OCTaBUHY, SKIIIO BOHA CTA€
oMYy BiZioMa y MOJANBIIOMY ITiT 4acC PO3TIISATY KIOMOTAHHS.

3. CTopoHa Mae TpaBo 3asBUTH BiAB1J HAJA3BUYAMHOTO apOiTpa BIAMOBIIHO IO CTATTI

33 PernameHTy 3 ypaxyBaHHsM cTatei 5 1 6 nboro Jlomatky 10 Permamenty.
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4. BigBin Mae OyTH 3adBICHMA MNOPOTATOM 24 TONMH TMICAS TNPU3HAYEHHS
HaJ3BUYaiiHOTO apOirpa, abo mpoTsAroM 24 TOJWH MICHS TOro, K CTOPOHI CTajo
B1JIOMO MPO OOCTaBUHHU, 5Kl CIYTYIOTh IM1JICTABOIO JJISl BIABOY.
5. Ipesunis MAK Bupimye nuTaHHs 0Opo BiABIA Haa3BUYalHOro apOirpa
SKHAWIBU/IIE, ajie He Mi3Hile 5 AHIB 3 MOJaHHS 3asBH CTOPOHOI. BupiieHHs
MUTaHHS TpPO BIABIA HE 3ynuHse po3rian kionoranHs. Pimennsa [Ipesunii MAK e
(1HATBHUM 1 HE MJIATAE OCKAPKEHHIO.
6. YV BUMaaKy caMOBIABOAY HaA3BUYANHOrO apOiTpa, ad0 MPUUHSATTS PILICHHS MPO
BinBia, [Ipesuais MAK npusHadae HOBOro HaJa3BUYAWHOTO apOiTpa BIAMOBIIHO 0
crarti 4 Jlonatky o mporo Permamenry.
/. Han3BuyaitHuii apOiTp He Moxke OyTH oOpaHMil ab0 MpU3HAYEHUM apOITpOM Yy
CIpaBi, IOA0 AKOI HUM OyJIM 3aCTOCOBaH1 3aX0/11 3a0€3MeYeHHs TT030BY.
CTATTA 7. | TIPOLIEAYPA PO3IJIALY KIIOIIOTAHHS
1. Hag3Buuaiinuii apOiTp 3A1MCHIOE pO3IIISiA KIOMOTAHHS 3 JOTPUMAHHSM IOJO0KEHb
3akony Ykpaiau «IIpo MbKHapOIHUM KOMEpUIMHHN apOiTpaXk» 1 3arajlbHUX 3acaj
apOiTpakHOTO pO3IIIANy, NependadeHnx PermameHToMm.
2. HajmzBuuaiinmii apOiTp Bene po3riisia KJIOMOTaHHS TaKMM YMHOM, SIKMH BiH BBa)Kae
HaJCKHUM 3 METOI 3a0e3rnedyeHHs e(PEKTHUBHOTO 1 SIKHANIIBUIIIOTO PO3TISAIY
KJIOTIOTAHHS 3 YpaxyBaHHAM MOr0 HaJA3BUYANHOTO XapaKTepy.
3. HamzBuuaiinmii apOiTp 3000B’s3aHMIl HaJaTH KOXKHIA CTOPOHI PiBHI 1 pO3yMHI
MO>KJIMBOCTI JUISI 3aXHUCTY CBOIX MPaB.
4. Ctpok mepenbaueHnii y yactusi 2 crarti 6 J{omatky Ne2 mo perimamMeHTy Moxke
oytu npogosxkenuit [Ipesuaiecto MAK y HacTynmHUX BUMaakax:

1) 3a B3aeMHOI NHCHMOBOIO 3roJI0F0 CTOpiH. Taka 3roma MOBWHHA OyTH

Hircana ymoBHOBaXXEHUMHU ocobamu/mpeictaBHIKaMu CTOpiH;

2) 3a oO0rpyHTOBaHMM 3BEpHEHHSIM Ha/I3BUYAHOTO apOiTpa;

3) 3a o0rpyHTOBaHHMM KJIOTIOTAHHSIM CTOPOHHU.
5. CtopoHM Ta iXHI NPEACTaBHUKKA MOBUHHI MISATH TAaKUM YHHOM, IIIOO PO3TJISI
KJIOTIOTaHHS OyB IIBUIKAM Ta €KOHOMHUM, HE JOIYCKAI4Hd 3JTO0BXKUBAHHS

MpOLECYATIbHUMH MPABaMHU.
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CTATTH 8. | PIIUEHHS HAZI3BUYAMHOI'O APBITPA

1. Han3Buuaiinuii apOiTp mpuiiMae pillleHHS He Mi3Hime 12 JHIB 3 MOMEHTY HOro

IMPU3HAYCHHA Ta IICPCAAHHA I>'IOMy KJIOIMOTaHHA.

2. HapzBuuaitHuii apOiTp npuiiMae pilieHHs y MUCbMOBIA GopMi y GopMi pilieHHs

apOITpaxxy B AIKOMY MTOBUHHO OyTH 3a3Ha4Y€HE, 30KpeMa, HACTYyIHE

1)
2)
3)
4)
5)
6)
7)
8)
9)

HaiimenyBanns MAK;

Howmep cnpasy;

Micuie apOiTpaxy;

JlaTa BUHECEHHS PIlLIEHHS;

HaiimenyBaHHs cTODiH;

OOrpyHTYBaHHS KOMIIETEHIIi HaJ[3BUYAIHOTO apoiTpa;

Crucnuii BUKIIaJl 0OCTaBUH CTIPABH;

MoTuBH, Ha SIKUX TPYHTY€ETbCS PIICHHS;

BucHoBok 1po 3amoBojieHHS a00 BIAXWIEHHS 3aCTOCYBaHHsS 3aXO[IB

3a0e3MeueHHsl, K1 OyJIM MPeIMETOM KJIOTIOTaHHS |

10) Cymu apOiTpakHOro 300py Ta BUTpAT Yy CIPaBi, iX pO3MOIi Mi’K CTOPOHAMHU

11) [Tignuc Hag3BHUYaiiHOTO apoiTpa.

3. 3a BMOTHBOBaHUM KJIOTIOTAaHHSIM CTOPOHHU DIllIEHHS MOXe OyTH cKacoBaHe abo

3MiHEHO HaJ3BHYaHUM apOiTpoM, abo ckiaagoM ApOiTpakHOI KoMicii micis i

IMPU3HAYCHHAI.

4. PimieHHs HaJ3BUYATHOTO apOiTpa BTpaya€e YNHHICTh Y HACTYITHUX BUIAKAX

1)
2)

3)
4)

VY pasi BigBOAy HaI3BUYAMHOTO apOiTpa;

Sxuro cropona He monana nmo3oBHy 3asaBy 10 MAK npotsrom 30 mHiB 3 nHS
NPUIHSTTS PillIEHHS HAI3BUYAHUM apOiTpOM;

[Ticast mpUHATTS PillIEHHS 1O CYTi CIIOPY CKiIamioM ApOiTpaxHOT KOMICIi;
ko npotsroMm 60 nHIB cpaBa He Oyia mepegaHa 10 ckiaagy ApOiTpakHO1

KOoMicil.

4. CtopoHH 3000B’SI3yIOThCSl BUKOHYBATH PIIIEHHS HaJA3BUYaitHOTO apOiTpa.
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5. Cknaa ApOiTpakHOi KOMICIT HE 3B’S3aHUM 3 MOTHBAMHU PIllICHHS HAJ3BUYAHHOTO
ap0OiTpa, 30KpemMa, CTOCOBHO KOMIIETEHIII HaJ3BUYaliHOrO apOliTpa, a TaKoX
OOTPYHTOBAHOCTI1 3aCTOCYBaHHS 3aXO0/l1B 3a0€3ME€UYEHHS TOIIIO.

CTATTSA 9. | BUTPATU TA 3BUTKU

1. CTOCOBHO BIAIIKOAYBaHHS BUTpAT Ta 30MTKIB, TOHECEHUX CTOPOHOIO, MPOTH SIKOT
OynM 3acCTOCYBaHHI 3aX0JM 3a0e3MeueHHsl HaJA3BUYalHOro apoiTpa 3aCTOCOBYIOTHCS
noJjio>keHHs myHKTIB 1 Ta 3 crarrti 28 Pernamenty MAK.

CTATTH 10. | BACTOCYBAHHS ITPOIIEJTYPU HAJI3BUUITHOI'O APBITPA

1. SIxuo cropoHM HE JAOMOBUIHUCH Mpo iHIE, Ilpoueaypa HaazBuuaiiHoro apOirpa
3aCTOCOBYETHCS 10 apOITpaKHUX yroj, abo 3acTepekeHb, sKi OyJM YKIIaJIeH1 MiCIs
npuitHaTTa Jogatky Ne2 no uporo Pernamenty.

2. CtopoHH MaloTh MpaBO y MNHCHMOBIA (OpMiI BIIMOBUTUCH BiJl 3aCTOCYBAHHS

IpoIIeypH HaJ3BUYAHOTO apOiTpa.
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ANNEX 4

[MPOEKT
Buecenns 3miH 10 Perinamenry
MIiKHAPOAHOI0 KOMEPUiifHOTr0 apOiTPaKHOIO0 Cyxy
npu Toproeo-npoMuc/IoBiil najgati YKpainu

VY Pernamenti MixHapogHOr0o KOMEpPIIHHOTO apOiTpakHOro cyay npu Toproso-
IPOMUCTIOBIM Nanari YKpainu:
1) Buknactu yactuny 1 ctarTti 25 y HACTYNHINA peaaKIlii:
«1. Cxmag ApOiTpakHOTO Cydy, 3a MHCHbMOBUM KIIOTIOTAHHSIM OYAb-KOI CTOPOHH,
SKIIO BU3HAE 1€ MPOXaHHS OOIPYHTOBAHHWM, MOXE BCTAHOBUTH PO3Mip Ta (opmy
3a0e3nedeHHs] BAMOTH (3a0e3neuyBaibHl 3aX0/11)».
2) Buxsiactu yactuny 2 ctaTTi 25 Y HACTYMHINA peaaKIlii:
«2. Y KJI0noTaHH1 npo 3ade3nevyBalibHi 3aX0/1 MOBUHHI OYTH 3a3HAYEHI:
1) nara;
2) MOBHI HalMEHYBaHHS CTOPIH Ta iXHIX MPEICTaBHUKIB, iXHE MIiCIIE3HAXOKEHHS
(Micuie TIpOKMBaHHS), TIOMITOBI ajpecu, Homepu TenedoHiB, (akciB, aapecu
€JIEKTPOHHOI TIOIIITH;
3) KOpOTKHI BUKJIAJ CYTi CIIOPY;
4) BKa3iBKa Ha 3aIUTyBaH1 3a0e31euyBaIbHI 3aXO0/IH;
5) BkaziBka Ha ¢hopmy, Y sAKiH TOTpiIOHO MpUIHATH 3a0e31euyBaibHl 3aX0/IH;
6) oOrpyHTyBaHHS HEOOXITHOCTI BXKUTTS 3allUTYBAaHUX 3a0€3MeUyBaIbHUX 3aXOJIiB;
7) mepeik TOKyMEHTIB, IO JIOAAIOThCSI.
Krnonoranus npo 3a6e3nevyBaibHUIN 3aX11 TIAMUCYETHCS YITOBHOBKEHOIO 0COO00».
3) CraTTio 25 MONOBHHUTH YaCTUHOIO 5 1 6 sIKi BUKJIACTH Y HACTYIHIN peaKitii:
«5. Cxnag ApOiTpakHOTO Cyay MpuiiMae 3a0e3redeHHs BAMOTH Y (GOpMi TOCTAaHOBHU
a00 apOITpaXHOTO PIILICHHS.
6. Cximam ApOITpaXHOTO CyAy y BHHITKOBHX BHITaJIKaX MOXXE 332 MHCHMOBUM
KJIOMOTaHHAM Oy/b-SIKOi CTOPOHU BCTAHOBUTH poO3Mip Ta (opmy 3a0e3reueHHs

BUMOTU 0€3 3acilyXOBYBaHHS CTOPOHH, MPOTH SKOT 3aCTOCOBYETHCS 3a0€3MEUEHHS
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BuMoru. Ckian ApOiTpa)kHOrO cyAy MnpuiiMae pimieHHsS y (opmi HonepeaHboi
MOCTAHOBH 1 MICJS YOTO HEralHO HaJa€ PiBHI 1 pO3yMHI MOKJIMBOCTI JJI 3aXUCTY
CBOIX IpaB IHIIMM CTOpPOHaM, 30KpeMa, CTOPOHI MPOTH $KOi OYyJO 3acCTOCOBaHE
3a0e3nedeHHst BUMOTH. [licnst HaTaHHs KOXKHIA CTOPOH1 MOMJIMBOCTI 3aXUCTUTHU CBOI
mpaBa, ckyiag ApOITpaKHOTO CYJy CKacOBY€, 3MIHIOE, a0 MiIATBEP/KYE MPUIHATE
3a0€3MeueHHs] BUMOTH. Y pas3l MiATBEP/KEHHsS 3a0e3MedYeHHsT BUMOTH, CKJIaJl
ApOiTpakHOTO Cyay 3MIHIOE TOINEPEIHI0 TOCTAaHOBY 1 mMpuiiMae 3a0e3reueHHs
BUMOTH Yy (hOpM1 IOCTaHOBH, a00 y GopMi apOITPa’KHOTO PIILIEHHS».

4) Crartio 29 3MIHUTH 1 BUKJIACTH y HACTYIHIN pelaKIlii:

«1. Tlicna ¢opmyBaHHs ckiaany ApOiTpaxxHOro cyAy Oylb-Ka CTOPOHA Ma€ MpPaBo
3BEPHYTHUCH 0 KOMIIETEHTHOT'O JIEP>KaBHOT'O CY/y MPO BXKUTTS 3aX0/11B 3a0€3MeUeHHS
nonanoro 10 MKAC mno30By nuiie y BUHATKOBUX Bumnajkax. CTOpoHa MOBUHHA 0e3
3BoJiikanHs mnoBiioMuty MKAC mnpo 3BepHEHHS 10 KOMIETEHTHOr'O JEpPKaBHOTO
CyZy Mpo BXUTTSA 3aX0AiB 3a0e3neueHHs nogaHoro 10 MKAC no3oBy, a Takox KOJIu
UM CYJOM BHHECEHO yXBajo abo IHIIMN MpoLEecyaJbHUH AOKYMEHT PO BKHUTTS

TaKUX 3aXOIIBY.
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ANNEX 5

[MPOEKT
Buecenns 3MiH 10 Periiamenry
Mopcbkoi apOiTpakHOoI KOMICil
npu Toproeo-npoMuc/IoBiil najgati YKpainu
V¥ Pernamenti Mopcbkoi ap0OiTpaxkHoi kowmicii npu ToproBo-IpoOMHUCIIOBIN maari
Ykpainu:
1) Buknactu yactuny 1 ctarTti 25 y HACTYNHINA peaaKIlii:
«1. Cxnaag ApOiTpa)kHOI KOMICIi, 32 MUCbMOBHM KJIOMOTAHHSIM Oy/Ib-5IKOi CTOPOHHU,
SKIIO BU3HAE 1€ MPOXaHHS OOIPYHTOBAHHWM, MOXE BCTAHOBUTH PO3Mip Ta (opmy
3a0e3nedeHHs] BAMOTH (3a0e3neuyBaibHl 3aX0/11)».
2) Buxsiactu yactuny 2 ctaTTi 25 Y HACTYMHINA peaaKIlii:
«2. Y KJI0onoTaHH1 npo 3a0e3nevyBaibHi 3aX0/11 MOBUHHI OyTH 3a3HAUYECHI:
1) nara;
2) MOBHI HalMEHYBaHHS CTOPIH Ta iXHIX MPEICTaBHUKIB, iXHE MIiCIIE3HAXOKEHHS
(Micuie TIpOKMBaHHS), TIOMITOBI ajpecu, Homepu TenedoHiB, (akciB, aapecu
€JIEKTPOHHOI TIOIIITH;
3) KOpOTKHI BUKJIAJ CYTi CIIOPY;
4) BKa3iBKa Ha 3alMTyBaHi 3a0e3MeuyBaIbHI 3aX0/IH;
5) BkaziBka Ha ¢hopmy, Y sAKiH TOTpiIOHO MpUIHATH 3a0e31euyBaibHl 3aX0/IH;
6) oOrpyHTyBaHHS HEOOXITHOCTI BXKUTTS 3allUTYBAaHUX 3a0€3MeUyBaIbHUX 3aXOJIiB;
7) mepesik TOKyMEHTIB, 10 TOJAI0ThHCS.
3. Knomortanns mpo 3abe3nedyBaJbHUM 3axiJ MIAMHCYETHCS YIMOBHOBAXKEHOIO
0Cc0000».
3) CraTTio 25 MONOBHHUTH YaCTUHOIO 5 1 6 sIKi BUKJIACTH Y HACTYIHIN peaKitii:
«5. Cxian ApOiTpakHOi KOMIcii ipuitMae 3a0e3nedeHHss BUMOTH Y (hOpMi TOCTAaHOBHU
a00 apOITpaXHOTO PIIICHHS.
6. Cxkian ApOiTpaxHOi KOMICIi y BHHSTKOBUX BHIIQJIKAX MOXE 32 MUCbMOBUM

KJIOMOTAaHHAM Oy/b-SIKOi CTOPOHU BCTAHOBUTH pO3Mip Ta (opmy 3abe3leUeHHs
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BUMOT'M 0€3 MOBIJIOMJIEHHS CTOPOHH, MPOTU SIKOi 3aCTOCOBYETHCS 3a0€3MeUeHHS
BuMoru. Cknaa ApOITpakHOI KOMIcCii MpuiMae pilieHHsS y (GopMi MONEpeaHboi
MOCTAHOBH 1 MICJS YOr0 HETAHHO MOBIIOMIISIE MPUMHATI 3a0€3MeuyBajbHl 3aX0/I1 Ta
HaJa€ PiBHI 1 PO3YMHI MOKJIMBOCTI ISl 3aXMCTy CBOiX IpaB IHIIUM CTOPOHAM,
30KpeMa, CTOPOHI MPOTU AKOi OyJio 3acTocoBaHe 3abe3rneueHHs BuMoru. Ilicns
HaJIJaHHS KOXKHIM CTOPOHU MOKJIMBOCTI 3aXUCTUTHU CBOI IpaBa, Ckag ApOiTpakHOTO
Cylly CKacoBye, 3MiHIO€, a00 MIATBEPKY€E TMPUNHATE 3a0€3MeUeHHs] BUMOTH. Y pasi
MiATBEP/UKEHHST 3a0€3MEUYEeHHST BHUMOTH, CKjiaa ApOITpaXHOTO CYyay 3MIHIOE
MOTIEPEIHIO TIOCTAHOBY 1 pUiiMae 3a0e3neueHHss BUMOTH Yy (popMi IOCTaHOBU, a00 y
dbopmi apOITpasKHOTO PIILICHHS».

4) Crartio 29 3MIHUTH 1 BUKJIACTH y HACTYIHIN pelaKIlii:

«1. Ilicns popmyBaHHs ckiamxy ApOiTpakHOi KOMICIi Oyab-siIka CTOPOHA Ma€ MpPaBo
3BEPHYTHUCH JO0 KOMIIETEHTHOT'O JIEP>KaBHOT'O CY/y MPO BXKHUTTS 3aX0/11B 3a0€3MeYeHHS
nonanoro 10 MAK mo3oBy nuiie y BUHATKOBUX Bumajakax. CTopoHa moBuUHHa 6e3
3BOJIIKaHHS MOBINOMUTH MAK 1npo 3BepHEHHS 10 KOMIIETEHTHOTO JIEP>KaBHOTO CYAY
PO BXKUTTA 3axX0[iB 3a0e3neueHHs nojgaHoro 10 MAK mo3oBy, a Takok KOJIH UM
CyJIOM BHHECEHO YyXBajo abo IHIIHUN MpOIecyalibHUM JOKYMEHT MPO BXXHUTTS TaKUX

3aX0I1BY.



	LIST OF ABBREVIATIONS
	INTRODUCTION
	CHAPTER 1.
	1.1. The need for the interim measures in support of the international commercial arbitration.
	1.2. Evolution of Ukrainian legislation on the interim measures in the international commercial arbitration.

	CONCLUSIONS TO CHAPTER 1
	CHAPTER 2.
	2.1. Interim measures issued by courts prior to the commencement of the arbitral proceedings.
	2.1.1. Comparative study of foreign arbitration laws on court’s interim measures.
	2.1.2. Ukrainian arbitration laws on court’s interim measures issued before the commencement of arbitral proceedings.

	2.2. Interim measures issued by the emergency arbitrator prior to the commencement of arbitral proceedings.
	2.2.1. Comparative study of arbitration rules on the interim measures issued by emergency arbitrator.
	2.2.2. The enforcement of the interim measures discharged by the emergency arbitrator.
	2.2.3. Arbitration rules of ICAC and UMAC at CCI of Ukraine and emergency arbitrator – the need for development.
	2.2.4. Enforcement in Ukraine of interim measures issued by emergency arbitrator.


	CONCLUSIONS TO CHAPTER 2
	CHAPTER 3.
	3.1. Interim measures issued by courts during the arbitral proceedings.
	3.1.1. Comparative study of foreign State’s law on enforcement of the interim measures discharged by the arbitral tribunals.
	3.1.2. Ukrainian arbitration law and practice on court’s interim measures and enforcement of the interim measures discharged by the arbitral tribunal.

	3.2. Interim measures issued by the arbitral tribunal during the arbitral proceedings.
	3.2.1. Comparative study of foreign arbitration rules on interim measures issued by arbitral tribunals during the arbitral proceedings.
	3.2.2. Ukrainian regulation on the interim measures issued by the arbitral tribunal during the arbitral proceedings.


	CONCLUSIONS TO CHAPTER 3
	CONCLUSIONS
	BIBLIOGRAPHY
	ANNEX 1
	ANNEX 2
	ANNEX 3
	ANNEX 4
	ANNEX 5

