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INTRODUCTION
Relevance of the master’s thesis’ topic. Living in the 214 century, we are
witnessing an impressive digital transformation of the world. Pretty much spheres
of our lives have already upgraded their names by the prefix “e”, thus, turning into
e-commerce, e-health, e-learning, e-government, e-business, e-justice, e-banking,
etc. This upgrade, undoubtedly, has a positive impact on our lives since, for example,
it opens up access to a larger scale of data and content, increases our social networks,
optimises business processes, introduces new ways of illness treatment, makes
lifelong learning possible, boosts the trade given that there are no borders on the

Internet, and, overall, makes societies more inclusive.

Moreover, in the COVID-19 reality, the Internet and digital devices become the
instruments in order we can reach the outside world. The pandemic along with
multiple lockdowns make societies across the globe explore the new levels of
distance learning, remote work and online interactions and, as such, became the new

driving force of more deep digital transformations of our day-to-day activities.

While appreciating all the positive impact digitalisation brings in our lives, it, as
well, carries out some threats to societies’ stability and well-being. Notably, our
personal data and privacy became much vulnerable. One of the most famous
examples in this reference is the Facebook- Cambridge Analytica scandal.1ln 2018,
the media reported the huge misuse of personal data of millions of Facebook users
by Cambridge Analytica, a political consulting company.2Cambridge Analytica, via
the app launched by Facebook, has collected without consent the information on the
identity of a user, its Facebook friends and “liked’posts, to build up its personality

portrait.3This data was then exploited to create a customised political campaigns.4

1 Granville, K. (2018). Facebook and Cambridge Analytica: What You Need to Know as Fallout Widens. Published
in The New York Times. Available at: https://nyti.ms/3vNXWym. Confessore, N. (2018). Cambridge Analytica and
Facebook: The Scandal and the Fallout So Far. Published in The New York Times. Available at:
https://nvti.ms/33w2rBv.

21bid.

3lbid.

41bid.


https://nyti.ms/3vNXWym
https://nyti.ms/33w2rBy
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Similarly, mass digitalisation affects the freedom to conduct business along with
free and fair competition contemplated by this freedom. The prominent example in
this reference is the Google Shopping case, whereby Google, being currently the
dominant search engine and, certainly, the main “gateway to the Internet”; has
abused its market power by promoting its own-developed products since putting
them at the top of the search results while shifting the similar products of the third

parties down.5

Furthermore, the digitalisation challenges the traditional consumer laws given the

emergence ofthe “free services™like social media or mailbox.61n fact, these services

are not free of charge but paid up with our personal data instead of usual money.7

Therefore, the consumers of such ‘“free services requires the similar level of

protection as being purchasing the traditional chargeable services.8

The number of threats cannot be exhaustive and change constantly with the further

digital development.

In the light of discussed above, the author is confident that neither further
maximising ofthe positive impacts of the digitalisation nor the proper addressing of
the threats that it puts are possible without effective and up-to-date policy and legal
regulation. In the European Union (the “EU”), the relevant policy and legal
frameworks are building up under the aegis of the Digital Single Market (the
“DSM™). Therefore, the overview and analysis ofthe evolution ofthe DM S5 ideas,
aims and principles along with already adopted or still developing laws, of the
challenges the DSM permanently faces and of the ways of improvement of its

functioning is ofspecial interest and constitutes the relevant topic.

5 European Commission (2017). Press Release: Commission fines Google €2.42 billion for abusing dominance as
search engine by giving illegal advantage to own comparison-shopping service. Available at: https://bit.ly/3vsEEYi.
Tremosa i Balcells, R. (2019). Time to bring Google Shopping case to a close. Published in The ParliamentMagazine.
Available at: https://bit.ly/3fah174.

6 European Commission (2018). Communication from the Commission to the European Parliament, the Council and
the European Economic and Social Committee: A New Deal for Consumers, COM/2018/0183 final, section 2.
Available at: https://bit.ly/33rNW 1M.

71bid.

8lbid.


https://bit.ly/3vsEEyi
https://bit.ly/3fah174
https://bit.ly/33rNW1M
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Object and subject matter of the master’s thesis. The object of this thesis is the
legal relations that forms and develops under the umbrella of the DSM specifically
and in the digital sector in general, while the subject matter of this thesis is
fundamentals of the EU’s past and current policies, adopted and developing the EU
legislation, case law of CJEU, scholar works and practitioners’ findings, legal
instruments of Ukraine’s cooperation with the EU (including, the EU-Ukraine
Association Agreement), experience of Ukraine in the approximation of the national
laws to the EU acquis — all the listed — with respect to the digitalisation, digital rights

and freedoms, development of information society, etc.

Goals and objectives of the master’s thesis. The main goals of this thesis are to
establish and assess (a) what relations compose the subject matter of the DSM and
how they are regulated at the EU level from the policy and legal perspectives;
(b) how the EU responds to the modern digital challenges, in particular in terms of
securing the fundamental rights and key freedoms; and (c) the prospects of Ukraine’s

integration into the DSM.
To reach the above goals, the author has set out the following objectives:

(1) To explore the formation and evolution of the DSM’ ideas along with

strategies pursued under the umbrella of the DSM;
(2) To assess the results achieved under the multiple DSM’s strategies;
(3) To identify the key features and principles of the DSM;
(4) To determine the link between the DSM and the Internal Market of the EU;
(5) To analyse the competences of the EU bodies in the digital area;
(6) To find out the techniques of integration that are used to develop the DSM;

(7)  To designate the relations and spheres composing the DSM as well as the legal
measures that have been adopted or are to be adopted at the EU level to

regulate them;
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(8) To assess how the digitalisation affects fundamental human right as well as

what measures are taken at the EU level to ensure their due protection;
(9) To examine the legal basis for the integration of Ukraine into the DSM; and

(10) To evaluate the challenges that Ukraine faces on the way to and benefits that
Ukraine may enjoy of the integration to the DSM.

Importance of the master’s thesis’ topic. In the light of the above goals and
objectives, the importance of this thesis lies in the in-depth analysis of policy and
legal frameworks of the DSM, the consolidating the whole history of the DSM
evolution and the identification of the full spectrum of the relations forming it.
Besides, given that Ukraine on multiple occasions has declared its intention to
integrate in the near future in the DSM of the EU, first, it gathers the experience of
the EU in the regulation of the digital sector and, second, it contributes to the proper

understanding to what EU acquis the national laws have to be approximated.

Methodology. In the course of performing the above objectives the following
methods were used: (1) descriptive method — to outline the development of the
DSM’s ideas and strategies as well as to provide the overview of the legal and policy
framework of the relations and spheres contemplated by the concept of the DSM;
(2) axiological method — to evaluate the impact of the rapid digitalisation on an
individual specifically and societies in general as well as to determine the importance
of proper policy and legal regulations and enhancing of the human rights protection
for them; (3) dialectical method — to identify the causes, stages of evolution of the
DSM, further trends in its development, as well as to determine the relations between
the multiple spheres forming the DSM and relations between the DSM and Internal
Market; (4) legalistic method — to analyse legal acts covering the relations under the
DSM’s umbrella and relations between the EU and Ukraine in the digital sector;
(5) institutional method — to find out the authorities responsible for the development

of policies and regulation in the digital area (both in the EU and Ukraine), and
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(6) comparative method — to compare the EU and Ukraine’s approaches to the

regulation of the digital-related matters.

Sources and authorities. The main sources and authorities of this thesis are the
respective EU’s acts of hard (e.g., regulations or directives) and soft (e.g.,
communications of the European Commission) law accompanied by the case law of
the CJEU. Besides, the answers to the proposed objectives were found out by the
author in the works (both scholar and analytical) of Grainne de Burca, Paul Craig,
Alexandre de Streel, Stefano Micossi, Inge Govaere, Sacha Garben, Malcolm
Harbour, Johan Bjerkem, Tanel Kerikméie, Maciej Maciejewski, Georgios

Petropoulos, Timothy Yeung, Paul-Jasper Dittrich, Stuart N. Brotman and others.
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1. POLICY CONTEXT OF THE DSM

The Digital Single Market (the “DSM?”) path can be roughly divided into the
following stages: (a) the first stage from 1993 to 2010, representing the first attempts
to create the EU’s digital framework; (b) the second stage from 2010 to 2014, rooted
in the Barroso Il Commission initiative; (c) the third stage from 2015 to 2019,
associated with Juncker Commission strategy; and (d) the fourth stage from 2019 to

the nowadays, resulting from the commitments of Von der Leyen Commission.

1.1  First steps towards the DSM: from Delors’ White Paper to eEurope

initiatives

Although some actions or policies related to the digital area can be tracked already
in late 1970s, the starting point of the EU’s discussion on this topic is generally
accepted to be the so-called Delors White Paper on Growth, Competitiveness and

Employment published in 1993 (the “Delors’ White Paper”).9

The Delors’ White Paper stressed the importance of the development of an
“information society”, meaning a society where a substantial extent of activities
focuses on the creation, distribution, use and reuse of information by means of
information and communication technologies (the “ICTs”),10to be able for the EU
to compete worldwide, restore the economic growth and improve employment

situation.ll

The Delors’ White Paper suggested the set of actions for developing the information

society@®and creation of the EU 5 common information area.13 In particular, they

9Named after Jacques Lucien Jean Delors, the 8thPresident of the European Commission from 1985 to 1995.

Shahin, J., & Finger, M. (2009). The history of a European information society: Shifts from governments to
governance. In Global E-governance: Advancing E-governance Through Innovation and Leadership, Tubtimhin, J.,
& Pipe, G. R. (Eds.), 10S Press, page 64. Available at: https://bit.ly/20cWaH1. Feijoo, C., Gomez-Barroso, J. L., &
Karnitis, E. (2007). More than twenty years of European policy for the development of the information society.
Netcom. Réseaux, communication et territoires, (21-1/2), para. 6. Available at: https://bit.ly/3eezhO0.

O Eur-Lex. Glossary of summaries, “Information Society”. Available at: https://bit.ly/3kVhs7K.

1 Commission of the European Communities. (1993). Growth, competitiveness, employment: The challenges and
ways forward into the 21st century. Luxembourg: Office for Official Publications of the European Communities,
pages 107-108. Available at: https://bit.ly/3biGPgO0.

21bid.

Blbid, page 109.


https://bit.ly/2OcWaH1
https://bit.ly/3eezhO0
https://bit.ly/3kVhs7K
https://bit.ly/3bjGPg0
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include: (a) diffusion of best practice in the use of ICTs; (b) liberalization of the
telecommunications sector; (c) acceleration of the standardization process and
integration of standards into services; (d) setting credible information infrastructure;
(e) conducting trainings on the use of ICTs; and (f) establishing regulatory
framework to protect data and privacy.l4 Eventually, these actions were expected to
facilitate economic and social changes and improve the quality of the EU’s citizens

life.55

Even prior to the concept of the DSM was first introduced by the Commission in
2010, secondary EU’s legislation already provided for a complex set of legislative
acts aimed to ease cross-border electronic transactions.l6Already in 1990 early 2000
the EU Directives have been adopted in the fields of data protection (1995), distance
selling (1997), e-money and e-commerce (2000), copyright and e-invoicing
(2001),17 etc. For example, Article 3(2) of Directive on electronic commerce
established the freedom to provide information society services, meaning services
that are provided at a distance, electronically, and at the individual request of a
recipient of services,18from one Member State to another Member State.19Further,
this Directive established the way of treatment of the contracts concluded by
electronic means as well as the liability service provider for the transmission and
storage of the information received from the service recipient (Articles 9, 12 and

13).

In 2000, at the Lisbon European Council, the EU sets the aim “to become the most

dynamic and competitive knowledge-based economy in the world, capable ofd@

41bid., pages 112-115.

B5lbid, pages 114-115.

16 Adamski, D. (2018). Lost on the digital platform: Europe’s legal travails with the digital single market. Common
market law review, 55(3), page 727.

17 Thelle, M. (2010). The Economic Impact of a European Digital Single Market, European Policy Centre,
Copenhagen Economics, 16 March 2010, page 8. Available at: https://bit.ly/3 gp7toB.

18 Recital 16 of the Directive 98/48/EC of the European Parliament and of the Council of 20 July 1998 amending
Directive 98/34/EC laying down a procedure for the provision of information in the field of technical standards and
regulations, OJ L 217, 5.8.1998, p. 18-26. Available at: https://bit.ly/3sXy3L8.

19 Article 3(2) of the Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in the Internal Market ('Directive on
electronic commerce’), OJ L 178, 17.7.2000, p. 1-16. Available at: https://bit.Iv/3qt56F4.

21bid, Articles 9, 12 and 13.


https://bit.ly/3gp7toB
https://bit.ly/3sXy3L8
https://bit.ly/3qt56F4
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sustainable economic growth with more and betterjobs and greater social cohesion”
by 2010.21 Further, the Lisbon strategy introduced new concept of “knowledge-
based society"(as opposed to previous “information society™) 22 In this respect, we
can draw the distinction between the information and knowledge. Information
cannot be automatically equated to knowledge.23 The information is rather raw

material that upon analysis and processing can generate knowledge.4

To achieve the above goals, the EU adopted three consecutive plans: “eEurope

2002", “eEurope 2005" and “i2010 strategy".%5

The eEurope 2002 plan, approved by the Feira European Council in June 2000, was

mostly targeted the three overall aims, namely:

(@) providing cheaper, faster and secure Internet (among others, via allocation of
funds for deployment of adequate infrastructure, fostering privacy-enhancing

technologies, etc.); %

(b) investing in people and skills (among others, via adapting schools (their
facilities, curricular, etc.) to the requirements of the digital age, transforming
work organisation processes, increasing accessibility to information

technologies for people with disabilities);27 and

(c)  stimulating the use ofthe Internet (among others, via accelerating e-commerce
(by making regulation of this field more flexible, improving legal certainty
for the small and medium-sized enterprises (the “SMEs”) offering cross-

border services, boosting consumer confidence), launching and promoting@

21 Presidency Conclusions (2000). LISBON EUROPEAN COUNCIL 23 AND 24 MARCH. Retrieved March, 25,
2016, para. 5. Available at: https://bit.ly/3bsxumF.

221bid.

2ZEuropean Commission (1997). Building the European Information Society for us all. Final policy report of the high-
level expert group. EU Employment and Social Affairs, pages 15-16. Available at: https://bit.ly/3c4YkQI.

21bid, pages 15-16.

5 Negreiro M., Madiega T. (2019). Briefing: EU policies - Delivering for citizens: Digital transformation, European
Parliamentary Research Service, PE 633.171, June 2019, page 5. Available at: https://bit.ly/2zxeH9D.

26 Commission of the European Communities. Draft Action Plan prepared by the European Commission for the
European Council in Feira: eEurope 2002, An Information Society For All, COM (2000) 330 final, 24.5.2000, pages
6-12. Available at: https://bit.ly/2AYMSr2.

Z71bid., pages 13-17.


https://bit.ly/3bsxumF
https://bit.ly/3c4YkQI
https://bit.ly/2zxeH9D
https://bit.ly/2AYMSr2
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public services online, deployment of intelligent systems in road, rail, air and

maritime transport, etc.).28

This eEurope 2002 plan was pretty successful given that Internet penetration in
homes was doubled by 2002, prices for access to Internet have fallen, more
companies and schools became connected to the network and more government
services became available online.2But fast progress in digital technologies required

to update the approaches.

The eEurope 2002 plan was succeeded by eEurope 2005 plan, approved by the
Seville European Council in June 2002.30 This plan established two primary goals:
(a) to modern online public services (in particular, e-government, e-health and e-
learning services); and (b) to create a dynamic e-business environment, by 2005.3
As prerequisites for these goals, the plan considers (a) the deployment of broadband
networks at reasonable prices and (b) the establishment of a secure information

infrastructure.®

In 2005, the Commission brought a new policy framework: 12010 - European
Information Society by 2010.3 According to Ms Viviane Reding, European
Commissioner for Information Society and Media at the relevant times (2004 -

2010), the prefix “i” is put in the name ofthe policy to symbolise “an internal market

2lbid., pages 19 - 28.

29 Commission of the European Communities. Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions: eEurope 2005, An
information society for all, COM (2002) 263 final, 28.5.2002, page 6. Available at: https://bit.ly/3eks5wA.

3 Feijoo, C., Gomez-Barroso, J. L., & Karnitis, E. (2007). More than twenty years of European policy for the
development of the information society. Netcom. Réseaux, communication et territoires, (21-1/2), para. 18. Available
at: https://bit.ly/3eezhOO0.

3l Commission of the European Communities. Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions: eEurope 2005, An
information society for all, COM (2002) 263 final, 28.5.2002, page 9. Available at: https://bit.ly/3eks5wA.

21bid, page 9.

B Commission of the European Communities. Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions: i2010 - A European
Information Society for growth and employment, COM (2005) 229 final, 1.6.2005, page 3. Available at:
https://bit.ly/3enltwo.


https://bit.ly/3eks5wA
https://bit.ly/3eezhO0
https://bit.ly/3eks5wA
https://bit.ly/3enItwo
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in information services™ "investment in ICT research and innovation™ and

“inclusion and a better quality oflife” 3%

The abovementioned policy suggested a range of actions starting from the revision
ofthe legal basis for audio-visual services to the adoption of e-business policies that

allow SMEs to use ICTs without technological, organisational and legal barriers.®

To sum up, the first EU’s policies are usually perceived as targeting mostly
technological aspects of the informational society and digital space.3% In the
meantime, it is fair to note, that at the respective times most countries followed the
same approach as it was required to set up the basic infrastructure to lay the ground
for the further goals.37 Also, the first strategies are criticised for concentrating more
on economic benefits from the use of ICTs while issues with privacy, data, consumer
protections, while were also raised, remained low-developed.38Yet, no one can deny

the solid foundation formed by the above discussed for the current DSM.
1.2 Initiative of Barroso Il Commission

The DSM concept was for the first time mentioned under the "Digital Agendafor
Europe™ (the "Digital Agenda"), one ofthe seven flagship initiatives ofthe "Europe
2020 Strategy"", presented in 2010 by the second Commission of José Manuel
Barroso (the "Barroso Il Commission").3The aim of set out by the Digital Agenda
was "to maximise the social and economic potential of ICT, most notably the

internet, a vital medium of economic and societal activity: for doing business,8

A Reding, V. (2005). i2010: How to make Europe’s Information Society competitive. SPEECH/05/107. Available at:
https://bit.Iv/2PRrdcl.

3H Commission of the European Communities. Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions: i2010 - A European
Information Society for growth and employment, COM (2005) 229 final, 1.6.2005, pages 6 and 9. Available at:
https://bit.ly/3enltwo.

36 Feijoo, C., Gomez-Barroso, J. L., & Karnitis, E. (2007). More than twenty years of European policy for the
development of the information society. Netcom. Réseaux, communication et territoires, (21-1/2), paras. 24-25.
Available at: https://bit.ly/3eezhOQ.

37 1bid, paras. 24-25.

3Blbid, para. 26.

39 European Commission. Communication from the Commission: EUROPE 2020, A strategy for smart, sustainable
and inclusive growth, COM(2010) 2020, 3.3.2010, pages 3-4. Available at: https://bit.ly/2XwaafJ.


https://bit.ly/2PRrdc1
https://bit.ly/3enItwo
https://bit.ly/3eezhO0
https://bit.ly/2XwaafJ
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working, playing, communicating and expressing ourselvesfreely\40In the view of

the Barroso Il Commission, successful implementation of the Digital Agenda will

boost innovations, lead to economic growth and advance everyday life of both

people and enterprises.4l

Worth noting that as opposed to the previous policies the Digital Agenda

straightforwardly enumerate obstacles to effective exploit ofthe ICTs. They include

the following seven obstacles:

(a)

(b)

(c)
(d)
(e)
()
(9)

fragmented digital markets, meaning that the EU is fragmented on multiple
national markets that set their own complex regulatory framework which, in
turn, limits the free flow of commercial and cultural content and services

inside the EU;

lack of interoperability, meaning poor standardisation processes and lack of

coordination between public authorities;
rising cybercrime and low trust in networks;
lack of investment in networks;

insufficient research and innovation efforts;
lack of digital literacy and skills; and

week response to the societal challenges, meaning the EU poorly use the ICTs
to address such challenges as climate change, ageing population, integration

of people with disabilities etc. could be addressed better.42

Accordingly, to tackle the listed obstacles the Digital Agenda proposed a

comprehensive list of legislative and non-legislative actions. For example, the

40 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Agenda for Europe,
COM(2010)245 final, 19.5.2010, page 3. Available at: https://bit.ly/2X4uNKkb.

41bid, page 3.

421bid., pages 4-6.


https://bit.ly/2X4uNkb
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fragmented digital markets had to be changed with the vibrant DSM.** To achieve

this, the following actions were suggested to undertake:

(a)

(b)

to open up access to the cultural, journalistic, creative and other content,
among others, via simplifying copyright clearance rules, adopting regulation
cross-border on licensing.** The necessity of this action was reasoned, for
example, by the fact the European citizens struggled to buy creative content
(e.g., music) online, while on the opposite side, the right holders had to
undergo number of burdensome licensing procedures to protect their rights at
each Member State separately given the EU had no common regulation on

this point;*

to make online cross-border transactions simple, among others, via revision
of the e-money, e-commerce and e-invoicing regulations.*® The necessity of
this action was caused by the fact that the European citizens remained
deprived of the wide choice and competitive prices that the SEM was expected
to offer, because online transactions were restricted given technical and legal

issues, such as refusal of foreign credit cards;*’

to boost digital confidence, among others, via revision of the EU data
protection and consumer protection regulatory frameworks, introduction of
EU-wide Online Dispute Resolution platform for e-commerce transactions.*s
According to the Digital Agenda, the European consumers avoided buying
online because they are not confident that their rights are clear and properly

protected;* and

B Ibid.,
4 Ibid.,
S Ibid.,
6 Ibid.,
47 Ibid.,
® Ibid.,
 Ibid.,

page 7.

page 9.
pages 7-8.
pages 10-11.
page 10.
page 13.
page 12.
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(d) to create single rules for telecommunications services.9 This concerns,
among others, numbering systems (in particular, the EU is required to unify

socially important numbers).50

Overall, the Digital Agenda included nearly one hundred actions under seven pillars
(apart from the vibrant DSM pillar discussed above, there were also pillars covering
(a) interoperability and standards, (b) trust and security, (c) fast and ultrafast
broadband access, (d) research and innovation, (e) digital literacy, skills and
inclusion and (f) use of ICTs.22Pursuant to the Overview of progress on the Digital
Agenda’s actions prepared by the Commission in 2014, many planned actions have

either been achieved or are on course to be achieved.33
1.3  Strategy of Juncker Commission
1.3.1 Overview of the DSM Strategy for Europe

The concept of the DSM goes hand in hand with the name of the former President
of the EC, Jean-Claude Juncker. Back in 2014, Mr Juncker, while presenting its
Political Guidelines before the European Parliament (the “EP” or “Parliament"),
introduced his key priority - to build the “Connected Digital Single Market”54
Mr Juncker intended to take “ambitious legislative steps towards a connected
[DSM]” to ensure the better use of digital technologies and, thus, to bring the

ultimate benefits to the EU citizens and businesses (e.g., by means of creating new

01bid., page 13.

8 1bid, page 14.

52 Directorate-General for Communications Networks, Content and Technology (DG CONNECT) of the European
Commission. Table: Overview of progress on the 132 Digital Agenda actions inclusive Digital Agenda Review
package, 11 August 2014 (last update), pages 1-13. Available at: https://bit.ly/2TIJyCZX.

53 Directorate-General for Communications Networks , Content and Technology (DG CONNECT) of the European
Commission. Table: Overview of progress on the 132 Digital Agenda actions inclusive Digital Agenda Review
package, 11 August 2014 (last update), pages 1-13. Available at: https://bit.ly/2TJyCZX. Szczepanski M. (2015).
Briefing: A Digital Single Market Strategy for Europe, Tracking European Commission priority initiatives in 2015,
European Parliamentary Research Service, PE 568.325, September 2015, page 8 (endnote 2). Available at:
https://bit.lv/3el7IET.

5 Junker J. C. (2014). A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change.
Political Guidelines for the next European Commission presented in opening statement in the European Parliament
Plenary Session in Strasbourg on 15 July 2014, page 5. Available at: https://bit.ly/2TD8qiu.
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jobs, ensuring access to the services, sports or cultural events regardless of borders,

making easy for companies to expand their goods or services).5

In May 2015, Juncker Commission introduced the “Digital Single Market Strategy
for Europe” (the “DSM Strategy”).% Juncker Commission set out ambitious
financial expectations to “generate up to EUR250 billions of additional growth in

Europe” by creating the DSM.5/

The DSM Strategy for the first time introduced the definition ofthe DSM:

“A Digital Single Market is one in which thefree movement ofgoods, persons,
services and capital is ensured and where individuals and businesses can
seamlessly access and exercise online activities under conditions of fair
competition, and a high level of consumer and personal data protection,

irrespective oftheir nationality or place ofresidence.” &
The proposed DSM Strategy is based on three pillars:

(@) “Better accessfor consumers and businesses to online goods and services

across Europe”®

Under the abovementioned pillar Juncker Commission raised a number of areas

where the actions are required.

First, Juncker Commission committed to set cross-border e-commerce rules that

both EU citizens and enterprises will trust.@

From the traders’ perspective, they, in particular, encounter difficulties relating to
divergent national contract laws and different mandatory remedies afforded to the

consumers at the national levels.6l Further, traders appear to have difficulties in

%lbid.

5% European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, 6 May 2015, COM(2015) 192 final. Available at: https://bit.ly/2XxWOzp.

571bid., page 2.

$lbid., page 3.

$1bid., page 3.

®1bid., page 4.

6l Commission Staff Working Document, A Digital Single Market Strategy for Europe - Analysis and Evidence,
Accompanying the document Communication from the Commission to the European Parliament, the Council, the
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understanding number of labelling, packaging rules and other selling arrangements
applicable in particular areas.@ These issues stop them from active engagement into
e-commerce. While from the consumers’ perspective, they have concerns, among
others, with data protection and payment security, consumer rights, delivery costs

and time, unbalanced terms and conditions for purchasing goods online, etc.&

To address the above concerns and make the e-commerce flourish, the DSM Strategy
suggested to make the legislative proposals that will simplify and harmonise the e-
commerce rules (in particular, to adopt regulation that will allow transnational
traders to rely on their national laws while trading online), establish online dispute
resolution platform, review approaches to cooperation related to consumers’

protection.®4

Second, Juncker Commission committed to make cross-border delivery affordable

and efficient.®

In this respect, accompanying study to the DSM Strategy noted that the EU delivery
market remained fragmented, meaning, in particular, that most delivery services
across the EU developed independently relying in terms of quality, labelling,
tracking requirements on the provisions of national laws.6 Apart from
fragmentation, there were also a number of other concerns such as lack of user-
friendly services, lack of transparent information and effective communication

regarding cross-border deliveries, high shipping costs and others.68

European Economic and Social Committee and the Committee of the Regions, A Digital Single Market Strategy for
Europe, SWD(2015) 192 final, 6.5.2015, page 11. Available at: https://bit.lv/3bxAJsU.

&lbid, page 11.

&lbid, pages 13-14.

& European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, 6 May 2015, COM(2015) 192 final, page 4-5. Available at: https://bit.ly/2XxWOzp.

& Ibid., page 5.

86 Commission Staff Working Document, A Digital Single Market Strategy for Europe - Analysis and Evidence,
Accompanying the document Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, A Digital Single Market Strategy for
Europe, SWD(2015) 192 final, 6.5.2015, pages 18-19. Available at: https://bit.ly/3bxAJsU.

67 Ibid., page 20. European Commission. GREEN PAPER, An integrated parcel delivery market for the growth of e-
commerce in the EU, Brussels, 29.11.2012, COM(2012) 698 final, pages 9-10. Available at: https://bit.ly/3ce7tqc.
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To address the above, the DSM Strategy suggested to amend regulation on cross-
border deliveries in a way to increase price and information transparency as well as

to make these services high-quality.&
Third, Juncker Commission committed to stop unjustified geo-blocking.®

Accompanying study to the DSM Strategy in this reference notes that the EU citizens
often faced with the problem that they cannot buy goods, services and digital content
selling in the other Member State or they may be redirected to the other platforms
where the same things are sold at different conditions (e.g, different prices). 0 These

stem from the market practices of geo-blocking and geo-filtering.7L

According to the DSM Strategy, these practices deprive EU citizens and enterprises
of taking full advantage of the SEM.72 To resolve the issue, Juncker Commission
committed to adopt regulation prohibiting unjustified geo-blocking and geo-filtering

as well as to consider application of competition rules.73#
(b)  “Creating the right conditionsfor digital networks and services toflourish™4

Similarly to the above, Juncker Commission identified several areas to work on. In
particular, Juncker Commission committed to create sufficient regulatory

framework for platforms and intermediaries.s

Online platform is a software facility that create an environment where

goods/service/content providers and their customers can meet.’ The examples of

European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, 6 May 2015, COM(2015) 192 final, page 6. Available at: https://bit.ly/2XxWOzp.

®Ibid, page 6.

70 Commission Staff Working Document, A Digital Single Market Strategy for Europe - Analysis and Evidence,
Accompanying the document Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, A Digital Single Market Strategy for
Europe, SWD(2015) 192 final, 6.5.2015, page 21. Available at: https://bit.ly/3bxAJsU.

7L1bid, page 21.

72 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, 6 May 2015, COM(2015) 192 final, page 6. Available at: https://bit.ly/2XxWOzp.

731bid., page 6.

741bid, page 3.

5lbid., page 11.

% Commission Staff Working Document, A Digital Single Market Strategy for Europe - Analysis and Evidence,
Accompanying the document Communication from the Commission to the European Parliament, the Council, the
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such platforms are social media, messengers, app stores, search engines, e-

commerce websites etc.77

Online platforms play a central role in the modern digital world as they allow
consumers to find relevant online information as well as SMEs (operating in huge
variety of areas from manufacturing to transport) to reach their consumers and to

offer their goods or services.B

Despite all benefits online platforms bring, both consumers and SMEs experience
the following concerns in their respect: (a) low awareness of how the personal data
Is processed; (b) lack oftransparency on how the platforms present information (e.qg.,
whether results ofthe online searches are organic or paid-for); (c) low clarity on who
Is ultimate contracting party, in particular, in terms of identifying responsible party
to seek the redress; (d) discrimination in terms of listing third-party services and
platform’s services (if the latter acts also as a retailer); and (e) not-transparent

pricing.®

To resolve the above concerns, Juncker Commission undertook to revert with the
legislative proposals that, among others, issues oftransparency of search results, use

of personal data, delimitation of liability, etc.8)
(c) “Maximising the growth potential ofour European Digital Economy”8l

This pillar implies, in particular, the following areas for improvement: (a) to tackle
restrictions in the free flow of data; (b) to set the common standards in such areas as

health (telemedicine), transport (travel planning, e-freight), environment and energy;#

European Economic and Social Committee and the Committee of the Regions, A Digital Single Market Strategy for
Europe, SWD(2015) 192 final, 6.5.2015, page 52. Available at: https://bit.ly/3bxAJsU.

771bid, page 52.

7lbid, page 53.

Mlbid, page 53-55.

8 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, 6 May 2015, COM(2015) 192 final, page 12. Available at: https://bit.ly/2XxWOzp.

8 lbid, page 4.
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(c) to enhance digital skills of EU citizens; and (d) to make more public services

available online.&
1.3.2 Mid-Term Review on the implementation of the DMS Strategy

On 10 May 2017, the Commission presented the Communication on the Mid-Term
Review on the implementation of the DSM Strategy (the "Mid-Term Review”).8
It estimates the achievements already made towards building the DSM and outlines

the areas where new or more actions required to reach the progress.

Per two year from the publishing the DSM Strategy, the Commission managed to
submit a number of proposals under three pillars identified above. For example,
proposals for adoption of regulations or directives regulating (a) contracts for the
supply of digital content; (b) parcel delivery; (c) geo-blocking and other forms of

discrimination; (d) copyright and (e) privacy in the DSM, etc.8

Despite the progress made, the DSM still remained uncompleted. Given that the

Mid-Term Review identifies the following three directions to devote special efforts:

(@) "Tackling cybersecurity challenges”.& The Mid-Term Review notes that the
number of gadgets in our life is growing constantly.8& People become

dependent on them and, thus, vulnerable.8 Feeling this vulnerability &

&1lbid., pages 13-17.

&8 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: On the Mid-Term Review on the
implementation of the Digital Single Market Strategy, A Connected Digital Single Market for All, COM(2017) 228
final, 10.5.2017. Available at: https://bit.ly/3 gqyrfS.

8 Annex to the Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: On the Mid-Term Review on the implementation
of the Digital Single Market Strategy, A Connected Digital Single Market for All, COM(2017) 228 final, 10.5.2017,
pages 2-4. Available at: https://bit.ly/3Ixg4ZD.

& European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: On the Mid-Term Review on the
implementation of the Digital Single Market Strategy, A Connected Digital Single Market for All, COM(2017) 228
final, 10.5.2017, page 12 Available at: https://bit.ly/3 gqyrfS.

&lbid, page 12.

81bid, page 12.


https://bit.ly/3gqyrfS
https://bit.ly/3lxg4ZD
https://bit.ly/3gqyrfS

(b)

(©)

23

cybercriminals day to day attack multiple computers and networks, in turn,

breaching sensitive personal data, damaging different businesses, efc.®

To response to these cyberthreats, the Commission undertook to review the
EU’s cybersecurity strategy, to create special bodies responsible for
improving online security in the EU, to develop and adopt new cybersecurity

standards.®’

“Developing the FEuropean Data Economy”.*® The Mid-Term Review points
that for the EU business to grow, to foster innovation and scientific research,
the free flow of non-personal data is required.”! Meanwhile, national laws of
the Member States contain lots of unjustified restrictions for the free flow of
data, e.g., data location requirements, allowing to store and process the data

within specific territories.*?

As such, the Commission committed to evaluate existing legislative
frameworks and revert with the proposal on the EU free flow of data

cooperation framework.*3

“Promoting online platforms as responsible players of a fair internet
ecosystem” ** The Mid-Term Review raises an issue of unfair practices widely
employed by the online platforms, like favouring own products over products
of third suppliers or restricting access to data.”> Another issue that Mid-Term
Review indicates is a huge amount of illegal online content placed on the

online platforms.”®

Thus, the Commission undertook to work on the legislative proposals to

address the identified discriminating practices in platform-to-business

88 Jhid.,
8 Jbid.,
% Jbid.,
N bid.,
2 Jbid.,
%3 bid.,
%4 Ibid.,
% Jbid.,
% Jbid.,
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page 9.
page 11.
page 10.
page 11.
page 7.
page 8.
page 8.
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relationships.97 Further, the Commission committed to develop effective

procedures for removal ofillegal content from online platforms.8
1.3.3 Criticisms of the DSM Strategy

The DSM Strategy commonly referred as an ambitious attempt to address the
challenges of online realities the EU faced with.® Though being the largest single

market in the world, in the online or digital dimension the EU rather remains “a

patchwork of national online markets”. 10 It is therefore not surprising that such

global online leaders as Facebook, eBay, Amazon or Google chose to develop

outside the EU.10L

Besides, the Member States make different progress in digital development: while
the Nordic region (e.g., Denmark, Norway, Sweden) is an absolute leader in

digitisation, such countries as Romania or Bulgaria are lagging behind.1®

Apart from the above, the DSM Strategy was developed with the background that
the EU citizens find the EU’s digital space to be uncertain and unclear to develop
the businesses online and EU consumers remain constrained in purchasing cross-

border goods, services and content.18

To revive the digital prospects ofthe EU, the Juncker Commission set up the DSM
Strategy as it first priority for the period of its election and channelled many

resources into it.14

97 1bid., page 8.

®Blbid, page 8.

9 Brotman, S. N. (2016). the European Union’s Digital Single Market Strategy: a conflict between government’s
desire for certainty and rapid marketplace innovation. Centre for Technology Innovation at Brookings Working
Papers, page 2. Available at: https://brook. gs/3tKa5Ub.

1001bid., page 2.

101 Ibid., page 2. Dittrich, P. J. (2017). Balancing Ambition and pragmatism for the digital single market. Jacques
Delors Institut, Policy Paper, 204, page 3. Available at: https://bit.ly/3vHXY xk.

12 Brotman, S. N. (2016). the European Union’s Digital Single Market Strategy: a conflict between government’s
desire for certainty and rapid marketplace innovation. Centre for Technology Innovation at Brookings Working
Papers, page 2. Available at: https://brook. gs/3tKa5Ub.

1BIbid., pages 2-3.

104 Dittrich, P. J. (2017). Balancing Ambition and pragmatism for the digital single market. Jacques Delors Institut,
Policy Paper, 204, page 3. Available at: https://bit.ly/3vHxY xk.
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Though initially the Member States, stakeholders, business community much
welcomed the ambitious goals ofthe DSM Strategy, upon the pass of time the latter
was criticised enough. In particular, the DSM Strategy was criticised for over-
regulation and contradictions in regulation, paradoxes ofthe results achieved, as well

as for ignoring the social dimension.1b

The above criticism may be illustrated with reference to so-called Portability
Regulation, that was adopted in June 2017.106 The aim of this Portability Regulation
to ensure that the EU citizens that paid for certain online services, like games, music
or films, in the Member State where they reside can access and use such services

freely without any blocking while travelling to another Member State.107

However, as criticized by Prof. Dariusz Adamski, the Portability Regulation is rather
concentrated on setting burdens on providers of online services, than easing and
broadening their operation across the EU.1BFurther, this Portability Regulation has
very limited effect in the sense that it is not focused on creating a framework
allowing the travellers across the EU to purchase new online content and then use it
at home Member State on the same terms.1® In the same vein, the Portability
Regulation is not aimed at establishing the unified rules for purchasing the online
content throughout the EU that, in turn, could put an end to the existing

restrictions.110Thus, the deliverables ofthe Portability Regulation are pretty modest.

The inconsistencies within the regulation are well-noted in the case of General Data

Protection Regulation (the “GDPR”) and so-called e-Privacy Regulation.111 In

1% Ibid., page 6. Opinion of the European Economic and Social Committee on the ‘Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions — A Digital Single Market Strategy for Europe’ (COM(2015) 192 final). OJ C 71,
24.2.2016, p. 65-74, paragraph 1.8. Available at: https://bit.ly/3retg6Y.

106 Adamski, D. (2018). Lost on the digital platform: Europe’s legal travails with the digital single market. Common
market law review, 55(3), pages 731-732.

107 Recitals 4 and 12 to the Regulation (EU) 2017/1128 of the European Parliament and of the Council of 14 June
2017 on cross-border portability of online content services in the internal market, OJ L 168, 30.6.2017, p. 1-11.
Available at: https://bit. ly/3taNpMH.

18 Adamski, D. (2018). Lost on the digital platform: Europe’s legal travails with the digital single market. Common
market law review, 55(3), pages 731-732.

101bid., pages 731-732.

101bid., pages 731-732.

11 Dittrich, P. J. (2017). Balancing Ambition and pragmatism for the digital single market. Jacques Delors Institut,
Policy Paper, 204, page 6. Available at: https://bit.ly/3vHxY xk.
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particular, the GDPR requires the explicit consent of the data subject in each case
without exceptions for its data to be tracked by the special tracker.112 In the
meantime, the e-Privacy Regulation authorised to track the data without the consent
ofthe data subject in certain cases, thus, loosening the protection granted under the

GDPR and creating loopholes for the manipulations.113

Finally, as for the social side, the European Economic and Social Committee (the
“EESC?”) in its assessment opinion ofthe DSM has stressed that the DMS does not
address the current challenges of labour market that are caused by the digitalisation
of business processes,114 ignores the issue of the great gender imbalance in the
market given that the majority of IT specialists are men,115does not contribute to the

responsible use ofthe ICTs, etc.116

To sum up, despite the criticism mentioned, in the authors opinion, the DSM
Strategy of the Junker Commission is a pretty successful attempt to address the
challenges of the modern digital world. It can and should be by no way exhaustive
and cover each and every aspect that is associated with digitalisation given the
unstable nature of this phenomena. But rather it should set the guidance vector and
principles that will be attainable to follow in order to keep up with the pace of
changes. This is actually what the DSM Strategy did, which, in turn, allowed to form
the DSM that we know today.

1.4 Commitments of Von der Leyen Commission

In December 2019, Ursula von der Leyen replaced Mr Junker, becoming the new
President of the EC. As each new leader, Ms Von der Leyen presented her own

political priorities for the period of the term of office, where she set out an ambition&

112 Dittrich, P. J. (2017). Balancing Ambition and pragmatism for the digital single market. Jacques Delors Institut,
Policy Paper, 204, pages 6-7. Available at: https:/bit.ly/3vHxYxk. Matthew, S. (2017). Preparing for ePrivacy
Regulation in the European Union. Published at Lexology. Available at: https://bit.ly/3228Nbh.

13 1bid.

114 Opinion of the European Economic and Social Committee on the ‘Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions
— A Digital Single Market Strategy for Europe’ (COM(2015) 192 final), OJ C 71, 24.2.2016, p. 65-74., para 3.14.
Available at: https://bit.ly/3 g4ANnSW.

1151bid., para 3.17.

1161bid., para 3.12.
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to make “Europe Fitfor the Digital Age” 117 In the view of Ms Von der Leyen this
is achievable via ensuring the free flow and wide use of data as well as development

of and investments in Artificial Intelligence.118

In February 2020, the Von der Leyen Commission published its Communication on
“European strategyfor data” 119This Communication describes the desire ofthe EC
to continue the digitalisation of the EU digitalisation but in contrast to its
predecessors’ strategies shifts the focus on the issue ofthe free flow ofdata.12Under
the Commission’s vision, data “can serve to combat emergencies, .. to ensure that
people can live longer and healthier lives, to improve public services, and to tackle
environmental degradation and climate change, .. to ensure more efficientfight
against crime” and, thus, should be used for the public good.12lL As well, the free
flow of data will boost the economic growth, help to create the breakthrough

innovations and contribute to the EU’s competitiveness.12

Yet, the EC sees, among others, the following challenges towards to the listed
benefits: (a) fragmented legislative landscape of Member States, (b) low of access
and imbalances in access to both publicly and privately held data, (c) insecure or
low-quality data infrastructures, (d) shortcomings in data and digital literacy and

(e) cybersecurity threats.123

Measures to combat the above challenges the EC grouped under the four pillars:
(a) establishing a legal framework of free data access and use (the measures under
this pillar, in particular, are aimed in facilitating business-to-government and

business-to-business data sharing);124 (b) investing in data sharing architectures; 128

117 Von der Leyen U. (2019). A Union that strives for more, My agenda for Europe. Political Guidelines for the next
European Commission 2019-2024 presented in opening statement in the European Parliament Plenary Session in
Strasbourg on 27 November 2019, page 13. Available at: https://bit.ly/3d66NVYy.

1181bid., page 13.

119 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A European strategy for data,
COM(2020) 66 final, 19.2.2020. Available at: https://bit.ly/2TL7QiU.

lbid., page 1
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1231bid., pages 6-11.
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(c) investing in skills and data literacy;1% and (d) create the common EU data spaces
in the number of the sectors of strategical importance (e.g., energy, manufacturing,

health, finance, agriculture, public administration).127

In line with the political guidelines presented by Ms Von der Leyen, in February
2020, the EC published the White Paper on Artificial Intelligence (the “Al1”).128To
put it simply, the Al is described as machines embedded with an intelligence
analogous to humans, such as learning from mistakes and adapting to new
experience (e.g., self-driving automobiles or e-mail spam filters).120 While
recognising how much benefits the Al may bring to both people and businesses, the
EC also pays attention on the harm that the use of Al can make to them. The White
Paper on Al divides harm associated with Al on material (e.g., loss of life,
destruction of property) and immaterial (e.g., breach of privacy, different forms of
discrimination).10 This is mostly due to the fact that Al systems become to replace
humans for many jobs.13l As such individuals and legal entities become increasingly
subject to automated decision-making that could not be easily understood and
challenged from time to time.13 Further, the Al systems are actively used to track
and analyse personal data which, in turn, creates much space for privacy
interferences.133 Last but not least, the Al systems create new safety risks associated
with the flaws in their design (e.g., an autonomous car due to not recognising the
approaching object may cause an accident resulting in injuries and property
damages).138

1%61bid., page 20.

1271bid., page 20.

128 European Commission. White Paper on Artificial Intelligence - A European approach to excellence and trust,
COM(2020) 65 final, 19.2.2020. Available at: https://bit.lv/3c3dSCM.

129 Amiel, S. (2020). Artificial intelligence: How is the EU planning to make up ground on US and Chinese firms?
Published at Euronews. Available at: https://bit.ly/2QcuCCec.

130 European Commission. White Paper on Artificial Intelligence - A European approach to excellence and trust,
COM(2020) 65 final, 19.2.2020, page 10. Available at: https://bit.ly/3c3dSCM.
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Thus, the Von der Leyen Commission is very much concerned in setting the policies
and adjusting the current legislative framework in a way that allow to safeguard the

fundamental rights of EU citizens.

In February 2021, Ms Von der Leyen spoke at virtual summit ‘“Masters ofDigital
2021", where she confirmed that digital innovations remain her key priority, and that
the free flow of data and the development of Al can serve as the main sources that

allow the EU to revive from the Covid-19 crisis.1d

* * *

The digital revolution is well going: it constantly changes our everyday life - from
the way we are shopping to the way we are communicating with one another; it
Impacts every industry from manufacturing to service, business models, ways of
engagement with customers and suppliers; it transforms our jobs and skills through
automation and Al; it opens the unprecedented access to the data and different types
of content.1¥% It is, without a doubt, digital developments help us not to lose up in
the new COVID-19 reality. In the meantime, such a rapid digital transformation put
new threats, in particular, in the spheres of data protection, privacy and
cybersecurity. The EU fully realises both advantages and threats of the mentioned
and, thus, carefully shapes its policies in a way to multiply the former and minimise

the latter.

This chapter illustrates that the current policy context of the DSM was not formed
in one day. It is rather a constant work from the Commission to Commission that led
to the DSM that we know today. We may see how the priorities have changed with
a pass oftime from setting up the basic digital infrastructure and spreading the use

ofthe Internet to caring about how digital technologies impact fundamental human

13 Von der Leyen, U. (2021). Keynote speech by President von der Leyen at the ‘Masters of Digital 2021" event.
Published at the website of the European Commission. Available at: https://bit.ly/3mEVebd.

1¥ Mayo A. (2016). The transformation to a digital economy: The need for a contextualised and holistic approach to
policy. In the Digital Economy and the Single Market: Employment prospects and working conditions in Europe (ed.
by Wobbe W., Bova E.), Foundation for European Progressive Studies, 2016, pages 156-159. Available at:
https://bit.ly/3gnDtcR. Mihleisen M. (2018). The long and short of the digital revolution. Finance & Development,
55(2), June 2018, pages 6-7. Available at: https://bit.ly/2A5PQcV.
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rights (like privacy, data protection or consumer rights) and how to protect

competition in the digital markets.

Starting from the Delors’ time to Von der Leyen’s term, each Commission has
committed to creating a full-fledged harmonised digital space for the EU citizens
and businesses. Is that achieved by 2021? In the author’s opinion, it is not. And,
given the evolving nature of digitalisation, it will rather never be “achieved”. Thus,
further constant actions and adjustment will be required to ensure that the EU keeps

up with the pace of changes.
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2. LEGAL FRAMEWORK OF THE DSM
2.1 Relationship between the Internal Market and the DSM

The notion ofthe DSM was for the first time introduced under the DSM Strategy of

the period of Juncker Commission and reads as follows:137

“A Digital Single Market is one in which thefree movement ofgoods, persons,
services and capital is ensured and where individuals and businesses can
seamlessly access and exercise online activities under conditions of fair
competition, and a high level of consumer and personal data protection,

irrespective oftheir nationality or place ofresidence.”

Basically, the above notion extends the one of the Single European Market (the
“SEM”, also known as a common/internal market), set out in Article 26(2) of the

Treaty on the Functioning of the European Union (the “TFEU”):13

“The internal market shall comprise an area without internalfrontiers in which

thefree movement ofgoods, persons, services and capital is ensured[...].”

Such an overlap in the notions evidences that the DSM pursues the same aims as the
SEM, i.e., to preserve and promote the key four fundamental freedoms ofthe SEM
(the free movement of goods, persons, services and capital), established under
Articles 28 - 66 ofthe TFEU, thus, creating the single space where EU citizens and
enterprises may live and operate freely. However, at the same time, it shifts the focus

from the offline activities to the network.

Besides, the notion ofthe DSM highlights the importance of preserving and respect
to such fundamental rights as the right to privacy (Article 7 of the Charter of
fundamental rights of the European Union (the “Charter of Fundamental

Rights”)), the right to data protection (Article 8 of the Charter of Fundamental®

137 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, COM(2015) 192 final, 6.5.2015, page 3. Available at: https://bit.ly/2XxWOzp.

138 Article 26(2) of the Consolidated version of the Treaty on the Functioning of the European Union, OJ C 326,
26.10.2012.


https://bit.ly/2XxWOzp

32

Rights) and the right to non-discrimination (Article 21 ofthe Charter of Fundamental

Rights), while building the single digital space.

Finally, the notion ofthe DSM stresses the importance of following the rules of fair
competition, provided under Articles 101 - 106 ofthe TFEU, when doing business

online.

Considering the above, the DSM, in other words, should be understood as the area
with the:1®

(@) harmonised sets of rules, meaning the same standards and requirements are to
be applied to the same activities (whether it would be the digital commerce

activity, copyright issue or the other area) across all the Member States;

(b)  reduced barriers, meaning it should be easy for the EU citizens to obtain the
goods or services online and to have the access to the cultural/creative content
or data, as well, the businesses should have the possibility to expand their

services or goods to the other markets freely;

(c) coordinated actions, meaning the local authorities, governments of the
Member State and the EU levels shall cooperate with each other to ensure
consistency of the rules and increase the confidence of EU citizens and

businesses in the pro-digital approach; and

(d)  robust and fair competition, meaning the businesses should be able to conduct
businesses without, for example, facing the requirement to obtain local

licenses or duplicate their infrastructures.

13 Pinset Masons (2020). Special Report: Digital Single Market - A Europe fit for the Digital Age, February 2020,
page 4. Available at: https://bit.ly/2XCd6qW.
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Apart from the mentioned, the DSM implies the market that:

(@) respects the European values and fundamental rights and is created on the

beliefthat “the human being is and should remain at the centre”;140

(b) is built on the laws that are “digital by default, principle-based, and

technologically neutral™;14l
(c)  encourages investments in digital infrastructure and networks;14 and
(d)  boost e-skills and expertise.

Further, the DSM should be perceived as an instrument of deepening the SEM.
Already 36 years have passed from the moment Delors Commission has presented
the White Paper called “Completing the Internal Market" Under this White Paper,
the Commission has called the Council of the European Union (the “Council”) “to
pledge itself"in order to complete a fully unified internal market by 1992.143 At the
same time, despite the statutory established deadline, it could not be said that the
SEM can be completed by a certain date and no more changes are required. As well
noted by Prof. Grainne de Burca: “attaining the internal market is not once-and-for-

all, static objective'™} 4

The SEM constantly faces internal and external challenges that force the EU to adapt
the SEM and to review the established approaches. The challenges can be of social,
political or economic nature and arise from market fragmentation, distorted

competition, protectionists measures, climate changes, the Member States@

140 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A European strategy for data,
COM(2020) 66 final, 19.2.2020, p. 4. Available at: https://bit.ly/2TL70iU.

141 European Parliament resolution of 19 January 2016 on Towards a Digital Single Market Act (2015/2147(IN1)), OJ
C 100, 30.3.2017, para. 3. Available at: https://bit.ly/3 ggcddJ.

12 Thelle M. (2010). The Economic Impact of a European Digital Single Market, European Policy Centre,
Copenhagen Economics, 16 March 2010, p. 11. Available at: https://bit.Iv/3gp7toB.

143European Commission (1985). Completing the Internal Market. White Paper from the Commission to the European
Council (Milan, 28-29 June 1985). COM (85) 310 final, 14 June 1985, page 7. Available at: https://bit.ly/3deSILh.
144 Craig P., De Burca G. EU law: text, cases, and materials. Oxford University Press, 4thEdition, 2007, p. 613.
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unwillingness to adopt or correctly apply the EU rules.15The COVID-19 pandemic
has been testing the EU’s strength and stability.

However, as recognised by the Council, the digitalisation is a prerequisite for more
integrated SEM.146 It allows smoothly and effectively deal with challenges and
recover from the crisis triggered by the COVID-19 pandemic. Finally, building the
SEM is, eventually, a way for the EU to preserve the status of “the world’ largest

single market and most integrated transnational market” 147.

To sum up, it is the author’s understanding, that the idea of DSM stems from the
SEM one, which is supported by the clear coincidence of the definitions of the
mentioned concepts. Though in the focus of the DSM are online activities. The
unprecedented digital transformation of the world pushes the EU to think about not
only traditional physical barriers impeding the four core freedoms ofthe EU but also
about new digital ones (by the way of example - different requirement of the
Member Stated in the e-commerce sphere or restrictions on the free flow of non-
personal data). Thus, the concept of DSM was created to remove these digital
barriers. In turn, the removal of such barriers in the digital dimension will result in

stronger, deeper and integrated SEM.
2.2 EU competences in the DSM

In order to build the DSM and to tackle digital barriers, the EU committed to
undertake “ambitious legislative steps”.148In this light, the author believes, that it is
necessary to establish whether the EU possess enough competence to legislate in the

digital sphere.&

145 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: Upgrading the Single Market: more
opportunities for people and business, 28 October 2015, COM(2015) 550 final, p. 1. Available at:
https://bit.ly/3grrdoo. Bjerkem J., Harbour M. (2019). Making the Single Market work: Launching a 2022 masterplan
for Europe. EPC Discussion Paper, 28 August 2019, pp. 4-6. Available at: http://aei.pitt.edu/100409/.

146 Council of the European Union. Conclusions on a deepened Single Market for a strong recovery and a competitive,
sustainable Europe. No. prev. doc. 10066/20, MI 324 COMPET 397, 11 September 2020, page 12. Available at:
https://bit.ly/3 g8PXrk.

147 Bjerkem J., Harbour M. (2019). Making the Single Market work: Launching a 2022 masterplan for Europe. EPC
Discussion Paper, 28 August 2019, p. 6. Available at: http://aei.pitt.edu/100409/.

18lbid.
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The EU possesses only those powers that were attributed to it by the Member
States.1® This statement stems from the principle of conferral, enshrined under
Article 5(2) of the Treaty on European Union (the “TEU™). This Article provides
that “the Union shall act only within the limits ofthe competences conferred upon it
by the Member States in the Treaties [,..]” 19 Besides, this Article delimits the
competences between the Member States and the EUIEL providing that the
“competences not conferred upon the Union in the Treaties remain with the Member

States”.1®

Apart from the vertical delimitation of powers between the EU and the Member
States, the principle of conferral also concerns the horizontal division of
competences between the EU bodies.133 Under Article 13(2) of the TEU, “each

institution shall act within the limits o fthepowers conferred on it in the Treaties” 154

The Lisbon Treaty of 2007 introduced three categories ofthe EU competences, i.e.,
exclusive, shared and supporting, that apply to different subject areas.1% This
categorisation is of particular importance due to its legal consequences, meaning, in
particular, whether an adopted by the EU body act will be valid, legally binding and

enforceable.1%

The exclusive competence is governed by Article 2(1) of the TFEU which implies
that only the EU may legislate and adopt legally binding acts in a specific area.15/

By the way of example, the EU maintains exclusive power to legislate with respectd

1409 Garben S., Govaere I. (ed.). The Division of Competences between the EU and the Member States: Reflections on
the Past, the Present and the Future. Hart Publishing (Bloomsbury Publishing Plc), Modern studies in European Law,
Vol. 79, 2017, p. 5. Available at: https://bit.ly/3dii6ld.

150 Article 5(2) of the TEU.

151 Govaere I. (2016). To Give orto Grab: The Principle of Full, Crippled and Split Conferral of Powers Post-Lisbon.
Research Paper in Law 04/2016, page 2. Available at: http://aei.pitt.edu/85832/.

122 Article 5(2) of the Consolidated version of the Treaty on European Union, OJ C 326, 26.10.2012.

153 Thies A. Principles of EU External Action Anne (University of Reading). In Wessel R., Larik J. EU External
Relations Law: Text, Cases and Materials. Hart Publishing (Bloomsbury Publishing Plc), 2nd Edition, 2020, page 45.
Available at: https://bit.ly/2ZCUuts.

154 Article 13(2) of the TEU.

1% Craig P. The Lisbon Treaty: law, politics, and treaty reform. Oxford University Press, 2010, p. 158. Available at:
https://bit.ly/2Xnd9Hh.

1%1bid.

157 Articles 2(1) of the TFEU.
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to the customs union, monetary issues, competition matters that impact the internal

market or common commercial policy.138

Further, Article 2(2) ofthe TFEU defines shared competence, meaning that both the
EU and the Member States empowered to legislate and to adopt legally binding acts
in a specific area.1® For example, such areas are internal policy, environment or
consumer protection.18 Yet, the powers of the Member States are limited to the

extent that the EU has not previously exercised its competence.l6l

Finally, the supporting competence of the EU, established under Article 6 of the
TFEU, entails that the EU may only *“carry out actions to support, coordinate or
supplement the actions of the Member States” in specific areas.1&® By way of

example such areas are tourism, culture, education or industry.163

Thus, in light the above, all legal actions adopted by the respective EU body shall
have a proper legal basis.164 Otherwise, different parties may bring a claim to the
Court of Justice of the European Union (the “CJEU”) against such an EU body
asking to review the legality ofthe adopted action.1% The claim may be brought with
the help of Article 263 of TFEU, which sets the rules for action for annulment of an
EU act.16 According to Article 263(2) of TFEU, the case may be initiated, among
others, on the ground of lack of competence. The lack of competence can take
several forms: first, it may stem from the violation of the principle of conferral
provided for under Article 5(2) of the TEU and delimiting powers between the EU

and the Member States; second, it may arise in case one EU institution overstep the

138 Articles 2(1), 3(1) of the TFEU.

159 Article 2(2) of the TFEU.

160 Article 4(2) of the TFEU.

161 Article 2(2) of the TFEU.

162 Article 6 of the TFEU.

183 1bid.

164 Manko R. (2019). Briefing: Action for annulment of an EU act. European Parliamentary Research Service, PE
642.282, November 2019, page 2. Available at: https://bit.Iv/2Q9GeWY.

166 Adam C., Bauer M.W., Hartlapp M., Mathieu E. (2020) The Legal Background. In: Taking the EU to Court.
Palgrave Studies in European Union Politics. Palgrave Macmillan, Cham, page 51. Available at:
https://bit.Iv/3vbdImT.

161bid.
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competence ofanother.167 If the CJEU establishes the violation, it declares the act at

dispute to be void.18

Having analysed how the powers within the EU are divided in general, it is the
proper time to move forward to their division specifically within the digital sphere.
The complexity of this issue relates to the fact that the DSM covers the great scale
of matters, e.g., data and consumer protection, copyrights, e-commerce, telecom, e-

learning, e-government, taxes etc.

Upon analysis ofthe TFEU provisions, it is become apparent that the EU bodies do
not have a specific catch-all digital provision to deal with all of the matters covered

by the concept ofthe DSM, so that they have to rely on interconnected provisions.

Shared competence is considered as a default position under the TFEU.1®Therefore,

the EU heavily relies exactly on such competence to legislate in the DSM field.

In particular, the EU uses Article 4(2)(a) that provides for shared competence in the
area of the internal market.10 To support the mentioned article, the EU relies on
Articles 26 and 27 of the TFEU requiring the EU in order to adopt measures that

will establish and ensure the functioning ofthe internal market.171

The above once again confirms the idea expressed in the previous sub-chapter that
building the DSM, in essence, means deepening and strengthening the internal

market.

In this reference, further, Article 114 ofthe TFEU plays the crucial role, as the one
of most important for creating the internal market.12 This Article confers powers to

the EU to adopt measures for the approximation (or, in other words, harmonisation)

167 Ibid., page 55.

188 Article 264(1) of the TFEU.

180 Craig, P., & de Burca, G. (2020). EU Law: Text, Cases, and Materials UK Version. Oxford University Press, page
138. Available at: https://bit.ly/3eh7BGO.

1M Kerikmae T. (ed.). Regulating E-Technologies in the European Union: Normative Realities and Trends. Springer,
2014, p. 8. Available at: https://bit.Iv/2LSEZpx.

17 Ibid.

172 Barnard, C. (2013). Competence Review: the internal market. Published at Gov.UK, page 28. Available at:
https://bit.ly/3aiGw4h.
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of national laws covering establishment and functioning of the internal market.173
To put it simply, where divergent rules or standards of the Member States impede
the operation of, for instance, manufacturer of certain goods, by way of making it
adapt the product to 27 different national standards before it can proceed to selling
the product there, the EU is entitled, based on Article 114, to enact a single
standard.1/4

Though, Article 114 of the TFEU appears to be broad enough, certain limits exist
for its application.IAThe one of such limits was explained by the CJEU in the so-
called Tobacco Advertising case. In this case the CJEU ruled that “{...] a measure
adopted on the basis ofArticle [114] ofthe Treaty must genuinely have as its object
the improvement of the conditions for the establishment and functioning of the

internal market"} 16

Further, the CJEU said that: “t]Jo construe that [Article 114] as meaning that it
vests in the [EU] legislature a general power to regulate the internal market would
not only be contrary to the express wording ofthe provisions cited above but would
also be incompatible with the principle embodied in Article [5(1) TEU] that the

powers ofthe [EU] are limited to those specifically conferred on it™} 11

Thus, the first limit implies that in order for the EU to legislate based on Article 114
of the TFEU there must be a clear relation between the adopted act and the

elimination of impediments within the single market.

In addition, another limit that author believe to be important enough to stress is that

use of Article 114 of the TFEU shall result in approximation of divergent national

173 Article 114(1) of the TFEU. Manko, R. (2015). EU competence in private law: the Treaty framework for a
European private law and challengesfor coherence. European Parliamentary Research Service, PE 545.711, January
2015, page 5. Available at: https://bit.ly/3n0AY 3R.

174 Barnard, C. (2013). Competence Review: the internal market. Published at Gov.UK, page 28. Available at:
https://bit.ly/3ajGw4h.

1B Manko, R. (2015). EU competence inprivate law: the Treatyframeworkfor a Europeanprivate law and challenges
for coherence. European Parliamentary Research Service, PE 545.711, January 2015, page 6. Available at:
https://bit.ly/3n0AY 3R.

176 Judgment of the Court of 5 October 2000, Federal Republic of Germany v European Parliament and Council of
the European Union, case C-376/98, ECLI:EU:C:2000:544, para. 84. Available at: https://bit.ly/3mUOIgy.

177 1bid., para 83.
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rules and enaction ofa single standard.18This is specifically confirmed by the CJEU
in the EP v. Council case. In this case the CJEU explained that the adopted act, that
leaves unchanged the different national laws already in force, cannot be treated as
directed at harmonisation of the laws of the Member States, but rather pursue the

aim of creation of new standard to the existing one.1®

Article 114 if the TFEU is used extensively within the DMS acquis. By way of
illustration, it serves as a legal basis for directives regulating copyright and related
rights in the Digital Single Market,18contracts for the supply of digital content and
digital services, 18l cybersecurity of network and information systems18 along with

the regulation prohibiting geo-blocking and other discriminatory practices.183

Moving further, as was described in previous chapter, the EU is much concerned
about protection of consumer rights in the digital age. In particular, it is not always
clear how the marketplaces form the list of results based on our searches, as well as
who we should seek to sue when by online through the intermediate. In light of this
background the author believes that the EU bodies may rely, in particular, on Article
169 of the TFEU to promote the consumer rights in the online dimension. In the
meantime, the author concludes upon review ofthe DSM acquis, that this Article is
not used much and even in the acts directly devoted to consumer rights the EU rather

chooses to rely on Article 114.

178 Barnard, C. (2013). Competence Review: the internal market. Published at Gov.UK, page 28. Available at:
https://bit.ly/3aiGw4h.

1M Judgment of the Court (Grand Chamber) of 2 May 2006, European Parliamentv Council ofthe European Union,
case C-436/03, ECLI:EU:C:2006:277, para. 44. Available at: https://bit.ly/32shzPK.

180 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related
rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC, OJ L 130, 17.5.2019, pp. 92-
125. Available at: https://bit.ly/3uZazGuv.

18l Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services, OJL 136, 22.5.2019, p. 1-27. Available at:
https://bit.ly/3sCYBKt.

1® Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016 concerning measures for
a high common level of security of network and information systems across the Union, OJ L 194, 19.7.2016, pp. 1-
30. Available at: https://bit.ly/3n01LND.

183 Regulation (EU) 2018/302 of the European Parliament and of the Council of 28 February 2018 on addressing
unjustified geo-blocking and other forms of discrimination based on customers’ nationality, place of residence or place
of establishment within the internal market and amending Regulations (EC) No 2006/2004 and (EU) 2017/2394 and
Directive 2009/22/EC, OJ L 601 , 2.3.2018, pp. 1-15. Available at: https://bit.ly/3symvxg.
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Protection of personal data and privacy are not less important than consumer rights.
The key act enacted in the context ofthe DSM is well-known GDPR.18 Article 16
of the TFEU, where the right of everyone for the protection of personal data

enshrined, is a legal basis for the GDPR.

The next important law in the sphere of data protection, that is anticipated to be
adopted, is a so-called e-Privacy Regulation. This Regulation aims primarily to
secure privacy in all electronic communications and will replace the current e-
Privacy Directive, also known as the “cookies law".1% According to the text of the
proposal for the e-Privacy Regulation, it is based on both Article 16 of the TFEU
(right for data protection) and Article 114 ofthe TFEU (approximation of laws).1%
The reliance on Article 114 explained in a way that the Regulation concerns not only
protection of personal data (i.e., electronic communications of individuals) but also

targets achieving the internal market for the electronic communication in general.187

To conclude with the shared competence, Article 173 ofthe TFEU may serve as the
basis for the EU competence.18 This Article focuses on advancement of industry
competitiveness and, in particular, requires the EU and Member States to take
actions that will foster “better exploitation ofthe industrial potential ofpolicies of
innovation, research and technological development”19 Articles 179-180 of the
TFEU that specifically provides for the research and technological development may

be used.19B

184 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Digital Single Market Strategy for
Europe, 6 May 2015, COM(2015) 192 final, page 13. Available at: https://bit.ly/2XxWOzp.

185 KPMG (2020). Newsletter, The new ePrivacy regulation: How can your business prepare for the new ePR
regulation? Available at: https://bit.ly/3v1Z41a.

186 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL concerning the
respect for private life and the protection of personal data in electronic communications and repealing Directive
2002/58/EC (Regulation on Privacy and Electronic Communications), COM/2017/010 final - 2017/03 (COD),
para. 2.1. Available at: https://bit.ly/3duhO3q.

1871bid.

188Negreiro M., Madiega T. (2019). Briefing: EU policies - Delivering for citizens: Digital transformation, European
Parliamentary Research Service, PE 633.171, June 2019, p. 4. Available at: https://bit.ly/2zxeH9D.

189 Article 173(1) of the TFEU.

10 Negreiro M., Madiega T. (2019). Briefing: EU policies - Delivering for citizens: Digital transformation, European
Parliamentary Research Service, PE 633.171, June 2019, p. 4. Available at: https://bit.ly/2zxeH9D.
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Regarding the exclusive competence, the number of categories covered by it are
rather narrow.191 With that said, the author believes, that some ofthem may be used
for building the DSM. They relate to the setting the competition rules important for
the SEM (Articles 101 - 106 ofthe TFEU), along with creating common commercial
policy (Articles 206 and 207 of the TFEU). Though per the research made by the
author, it was not found out that the mentioned articles were used as a legal basis to

legislate on the issues related to the DSM.

The listed provision gives the EU a wide margin for manoeuvre in the digital sphere.
With that said, some directions remain purely within the Member States’
competence and the EU may only support them on the way of digitalisation. Such a
direction is, for instance, the e-government. The EU may contribute to the
improvement ofthe e-government by means of increase of the “the interoperability
between the different national public services, asfor example by the setting up a
single digital gateway”.1®? Also, the EU itself may become the example for the
Member States by means of digitalising of its own services.1B For the rest, the EU

shall respect national measures and refrain from setting the mandatory measures.

The same findings are also relevant to the e-skills,1% employment and social

protection1% areas where the EU entitled to coordinate, but not legislate.

To sum up, the EU, as an organisation, enjoys only those powers that were attributed
to it by the Member States. Hence, prior to undertaking any actions in the digital

area, it should carefully consider the proper legal basis. At the same time, the TFEUA

191 Craig, P., & de Burca, G. (2020). EU Law: Text, Cases, and Materials UK Version. Oxford University Press, page
138. Available at: https://bit.ly/3eh7BGO.

192 De Streel. A. (2019). Contribution to Growth: European Digital Single Market. Delivering improved rights for
European citizens and businesses, Study for the European Parliament’s Committee on Internal Market and Consumer
Protection prepared by Policy Department for Economic, Scientific and Quality of Life Policies, European Parliament,
May 2019, p. 19. Available at: https://bit.ly/2AY 13y6.

1x31bid.

1% Negreiro M., Madiega T. (2019). Briefing: EU policies - Delivering for citizens: Digital transformation, European
Parliamentary Research Service, PE 633.171, June 2019, p. 4. Available at: https://bit.ly/2zxeH9D.

1% Marcus S., Petropoulos G., Yeung T. (2019). Contribution to Growth: European Digital Single Market. Delivering
improved rights for European citizens and businesses, Study for the European Parliament’s Committee on Internal
Market and Consumer Protection prepared by Policy Department for Economic, Scientific and Quality of Life
Policies, European Parliament, January 2019, p. 14. Available at: https://bit.ly/2zgA8ZN.
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provisions provide the EU with the great possibility to legislate, especially, in terms

of building the internal market and harmonisation activity.
2.3 Legal instruments and techniques of integration

The EU exercises the competences described in a previous sub-chapter by way of
enacting of a number of legally binding and non-binding instruments.1% These
instruments are listed in Article 288 ofthe TFEU and include regulations, directives,

decisions, recommendations and opinions.197

The unification and harmonisation ofthe substantive DSM rules are mostly achieved
by means of the hard law instruments, namely, regulations and directives, and the
soft law ones, namely, recommendations.18 The hard law also includes EU
decisions while the soft law encompasses EU opinions, but these instruments are

used rarer in the digital sector.1®

EU regulations20 are the instruments of the general application (meaning that they
apply in their entirety across the whole EU), as well as they are binding on (meaning
the Member States are obliged to give effect to them) and directly applicable in all
Member States (meaning that they do not require national implementation
measures). As an example of the regulation in the digital sector relating to e-
commerce can be used the Regulation on cross-border parcel delivery services of
2018201 aimed to set out the unified rules on the cross-border parcel delivery
services, to improve their quality, to make them safe and affordable with transparent

tariffs and effective national regulatory oversight.

196 Article 288 of the TFEU; Bauer, M. (2017). Right Direction, Wrong Territory: Why the EU's Digital Single Market
Raises Wrong Expectations. American Enterprise Institute, March 2017, p. 17. Available at:
https://www.istor.org/stable/resrep03276.

197 Article 288 of the TFEU.

18 De Streel. A. (2019). Contribution to Growth: European Digital Single Market. Delivering improved rights for
European citizens and businesses, Study for the European Parliament’s Committee on Internal Market and Consumer
Protection prepared by Policy Department for Economic, Scientific and Quality of Life Policies, European Parliament,
May 2019, p. 13. Available at: https://bit.ly/2AY 13y6.

191bid.

20Craig P., De Burca G. EU law: text, cases, and materials. Oxford University Press, 4th Edition, 2007, pp. 83-84.
A1 Recital 3 and Article 1 of the Regulation (EU) 2018/644 of the European Parliament and of the Council of 18 April
2018 on cross-border parcel delivery services, OJ L 112, 2.5.2018. Available at: https://bit.ly/3c9TD6I.
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In contrast to the EU regulations, EU Directives22 are not necessarily to be
addressed to all the Member States; and they are binding to the extent of what result
Is to be achieved, while leaving the space for the Member States as to forms and
methods of its achieving. Thus, the Member State needs to decide how to transport
the directive, should it be addressed to it, into the national legal order.2B As an
example ofthe directive in the digital sphere relating to the telecoms can be used the
Directive establishing the European Electronic Communications Code 0f2018. This
Directive pursues the objectives to promote the take-up of very high-capacity
networks, such as 5G networks, to ensure that these networks will be secure and
accessible for citizens, to boost the efficient investment and innovation in new and

enhanced infrastructures, to set the high level of end-user protection.2%

Moving to the soft law instruments, in particular, to the recommendations, Article
288 ofthe TFEU specifically provides that they do not have binding force.2b Yet,
without introducing the strict legal obligations, recommendations can be used as the
means of clarification of issues or interpretation of the hard law provisions.2%6
Moreover, in Grimaldi case, the European Court of Justice took the view than

national courts have to take into account the EU soft law instruments when deciding

on the case.20/ The recommendations are commonly named as “communications'"or

“guidelines” 2B As example of this soft law instrument can serve the EC
Communication on European Cloud Initiative of 2016 created to “move, share and

re-use data seamlessly across global markets and borders”20 as well as to “help@

22 Craig P., De Burca G. EU law: text, cases, and materials. Oxford University Press, 4th Edition, 2007, p. 85.

28 1bid.

204 Article 3 of the Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (Recast) (PE/52/2018/REV/1), OJ L 321, 17.12.2018.
Available at: https://bit.ly/2yxVxiu.

25 Article 288 of the TFEU.

26 Storey T., Pimor A. Unlocking EU law. Routledge, 5th edition, 2018, subchapter 3.2.2. Available at:
https://bit.lIv/2WWMEL3.

207 1bid.; Judgment of the Court (Second Chamber) of 13 December 1989, Salvatore Grimaldi v Fonds des maladies
professionnelles, Case C-322/88, ECLI:EU:C:1989:646, para. 18. Available at: https://bit.ly/3c0CVX9.

28 De Streel. A. (2019). Contribution to Growth: European Digital Single Market. Delivering improved rights for
European citizens and businesses, Study for the European Parliament’s Committee on Internal Market and Consumer
Protection prepared by Policy Department for Economic, Scientific and Quality of Life Policies, European Parliament,
May 2019, p. 14. Available at: https://bit.ly/2AY 13y6.

209 European Commission. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: European Cloud Initiative - Building


https://bit.ly/2yxVxju
https://bit.ly/2WWMEt3
https://bit.ly/3c0CVX9
https://bit.ly/2AYI3y6

44

science, industry and public authorities in Europe access world-class data

infrastructures and cloud-based services™ 210

Apart of the understanding of what legal instruments are used, it is necessary to
determine how they work and ensure the free movement of goods, persons, services
and capital. The two principal techniques are used to establish the internal market in
general and the DSM in particular, namely positive and negative integration.l1
Under the negative integration technique, the EU law prohibits national measures
that hinder the free flow of the mentioned four freedoms and require the Member
States to abolish them (this technique is reinforced through the well-known concept
of mutual recognition).212 The positive integration technique instead of abolishing
the restrictive measures requires Member States to adopt the common standards and

rules that, in turn, leads to harmonisation of national legal orders.213

It is the author’s understanding in the light of the findings outlined in the previous
sub-chapter, that at the current state of play the positive integration plays a much
more important role in reaching the well-developed DSM. This is substantiated by
the fact the EU undertakes lots of harmonisation measures with reference to Article

114 ofthe TFEU in order to set up common standards among all the Member States.

To conclude, the EU bodies are empowered with a number of legal instruments that,

having different characteristics, allows it to pursue the DSM goals.
2.4  Legislative landscape of the DSM

Living in the 21st century, people around the world are witnessing an impressive

digital transformation. Pretty much spheres of our lives have already upgraded their

a competitive data and knowledge economy in Europe, COM(2016) 178 final, 19.4.2016, p. 2. Available at:
https://bit.ly/2T A39cx.

201bid., p. 13.

211 Craig P., De Burca G. EU law: text, cases, and materials. Oxford University Press, 4th Edition, 2007, pp. 605-606.
De Streel. A. (2019). Contribution to Growth: European Digital Single Market. Delivering improved rights for
European citizens and businesses, Study for the European Parliament’s Committee on Internal Market and Consumer
Protection prepared by Policy Department for Economic, Scientific and Quality of Life Policies, European Parliament,
May 2019, p. 15. Available at: https://bit.ly/2AY 13y6.

221bid.

231bid.
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names by the prefix “e” and turned into e-commerce, e-health, e-learning, e-
government, e-business, e-justice, e-banking, etc. This upgrade resulted in a positive
impact on our lives, by, in particular, opening access to the large scale of data and
content, increasing our social networks, introducing new ways of illness treatment,
making lifelong learning accessible, automation and optimisation of business
processes, creating new jobs opportunities, diminishing such obstacle of trade as
geographical distance, developing pro-consumer public services, making societies
more inclusive.

Apart from the positive effect that the digital transformation brings in our lives, it
also carries out threats to the societies’ stability and well-being. Notably, our
personal data and privacy rights become unsecured given that plenty of online
platforms, telecom operators, service and product providers day by day collect,
process and store the data on its users and clients. Further, when making cross-border
online purchases, a consumer cannot assure itselfthat the product it receives would
conform to those we see on a website, or if something goes wrong with it, it will
have effective means of redress. Finally, the web is full of illegal content, for

instance, in the forms of hate speeches or illegally shared objects of intellectual

property.

To address both positive and negative effects of digital transformation, for the last
years the EU has developed the impressive legal framework covering numerous
digital issues. The formed acquis can be conveniently divided into the six building
parts: e-commerce; e-government; data protection; cybersecurity; consumer
protection; online platforms.214 The author of this theses wishes to focus in greater
depth on the issues of (a) upgrading consumer protection in e-commerce industry;

and (b) development of legal base for online platforms.

214 Maciejewski M. et al. (2015). EU Mapping: Overview of Internal Market and Consumer Protection related
legislation. Study for the European Parliament’s Committee on Internal Market and Consumer Protection prepared by
Policy Department for Economic, Scientific and Quality of Life Policies, European Parliament, March 2015, p. 19.
Available at: https://bit.ly/36sQptm. De Streel. A. (2019). Contribution to Growth: European Digital Single Market.
Delivering improved rights for European citizens and businesses, Study for the European Parliament’s Committee on
Internal Market and Consumer Protection prepared by Policy Department for Economic, Scientific and Quality of Life
Policies, European Parliament, May 2019, p. 12. Available at: https://bit.ly/2AY 13y®6.
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2.4.1 Modernising consumer protection in the e-commerce relations

The benefits, that e-commerce brings, cannot be underestimated. E-commerce is an
“enabler of trade” 215 By comprising the digital technologies and innovations, e-
commerce removes such an obstacle of the trade as a geographical distance; gives
the opportunity to the businesses to expand their activity to the new markets and to
attract new customers while not spending the large amounts on investments and
operational costs; expanding markets, in turn, boost robust competition and as such
brings more choice for consumers, improves the quality of goods or services while
lowering the price on them; it improves access of consumers to the product or service
in general and to the information on the product or service in particular; it creates
new job opportunities; finally, it makes the trade more inclusive for people with

disabilities.216

At the same time, it is of utmost importance to ensure that the consumer rights

remain secure in this fast developed and grown e-commerce industry.

To balance the benefits of e-commerce with due protection of consumer rights, the
EC as the political strategist2l7and the Parliament as the legislative arm218 of the EU
along with its co-legislator the Council proposed and adopted the number of acts in

the e-commerce and consumer protection fields.

In particular, to facilitate the online commerce, in 2018, the so-called Geo-blocking
Regulation was enacted. The aim of this Regulation is to prevent unjustified geo-
blocking and other forms of discrimination based on the customers’ nationality,
place of residence or place of establishment, that, to put it simply, results in

restriction of online cross-border sales.219 In Recitals to the Regulation, the “geo-

215 lacob, N., Simonelli, F. (2020). How to Fully Reap the Benefits of the Internal Market for E-Commerce?, Study
for the European Parliament’s Committee on Internal Market and Consumer Protection prepared by Policy
Department for Economic, Scientific and Quality of Life Policies, European Parliament, May 2020, p. 11. Available
at: https://bit.ly/2TCcuAy.

261bid., pp. 11-16.

217 European Commission. Directorate-General Communication: The European Union Explained - How the European
Union Works - Your Guide to the EU Institutions. Publications Office of the European Union, 2012, p. 12.

281bid., p. 9.

219 Article 1(1) of the Regulation (EU) 2018/302 of the European Parliament and of the Council of 28 February 2018
on addressing unjustified geo-blocking and other forms of discrimination based on customers' nationality, place of
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blocking” is described as the practice carried out by the traders that results in
(a) blocking or limiting access to the online interfaces of their websites or apps for
cross-border customers; or (b) establishing differentterms ofpurchasing goods (e.g.,
interms ofprice or choice) for cross-border customers in comparison to nationals.20
The reasons for such differentiating treatment may stem from the divergent legal
orders, covering issues of consumer and environmental protection, labelling,
taxation, delivery terms and others.221 As such, some traders are unwilling to assume

the associated risks and to engage foreign customers.22

The prohibition of discrimination on the basis of nationality is a general principle of
the EU law provided under Article 18 ofthe TFEU and Article 21(2) ofthe Charter
of Fundamental Rights.223

The Geo-blocking Regulation introduces several cases where there can be no
justifications for the discrimination in terms on online cross-border transactions. The
first situation targets directly sales, so that: (a) if a customer wishes to purchase
certain goods from a trader operating in a foreign state, it has to be entitled to order
such goods without direct delivery to its home state (i.e., just like a local); or (b) if
a certain service is supplied by electronic means (e.g., cloud services), the foreign
customer shall be entitled to purchase such a service on the same terms as a local

one (e.g., same pricing terms).24

residence or place of establishment within the internal market and amending Regulations (EC) No 2006/2004 and
(EVU) 2017/2394 and Directive 2009/22/EC, OJ L 60l, 2.3.2018. Available at: https://bit.Iv/2A5YKAM.

201bid., Recital 1.

211bid., Recital 2.

22 1bid.

23 Article 18 of the TFEU. Article 21(2) of the Charter of Fundamental Rights. European Commission (2018),
Questions and Answers on the Geo-Blocking Regulation in the context of ecommerce, page 10. Available at:
https://bit.Iv/3sHQfrv.

24 Article 4 of the Regulation (EU) 2018/302 of the European Parliament and of the Council of 28 February 2018 on
addressing unjustified geo-blocking and other forms of discrimination based on customers' nationality, place of
residence or place of establishment within the internal market and amending Regulations (EC) No 2006/2004 and
(EU) 2017/2394 and Directive 2009/22/EC, OJ L 60I, 2.3.2018. Available at: https://bit.Iv/2A5YKAM. European
Commission (2018), Questions and Answers on the Geo-Blocking Regulation in the context of ecommerce, pages 7 -
8. Available at: https://bit.Iv/3sHQfrv.
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The second situation relates to the websites’ access. The traders are prohibited from

blocking access to or re-routing to other websites the cross-border customers.2Z5

Last but not least one provides that the traders are not permitted to deny the cross-
border payments so far that such payments are made by bank wires/credit transfers

and in the currency that such traders accept.26

The Regulation, consequently, requires abolishing the discriminating practices and
provide foreign customers with access to the goods and services on equal footing

with the local ones.

So that, the Geo-blocking Regulation calls for respecting the non-discrimination

principle and consumer rights as well as aims to foster cross-border trading.

Also, to foster the flow of digital content and services, in 2019, the new Directive
on Contracts for Supply ofDigital Content and Digital Services was introduced. This
Directive raises a two-sided problem. First, it noted that consumers lack confidence
when buying cross-border and doing that online, in particular, due to the uncertainty
with respect to their rights, contractual provisions, quality of digital content or
services.2Z7 Second, it stressed that businesses, while offering cross-border digital
content or digital services, face extra costs in virtue of different national consumer
contract rules and the subsequent need to adapt their contracts to those rules in each

case differently.28

Under the Directive, the notion of digital content, in particular, includes computer
programmes, mobile applications, video and audio files, e-books etc.20 The notion
of the digital service comprises, for example, cloud computing environment and

social media.Z3d

251bid., Article 3. Ibid., page 9.

261bid., Article 5. Ibid., page 9.

27 Recital 5 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 Mav 2019 on certain
aspects concerning contracts for the supplv of digital content and digital services (PE/26/2019/REV/1), OJ L 136,
22.5.2019. Available at: https://bit.Iv/36wkPLo.

281bid., recital 4.

291bid., recital 19.

201bid.
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The changes that this Directive brought, first, relates to the conformity (quality)
requirements for digital content and digital service.Z3l The Directive provides that
the conformity of digital content or service shall be assessed through the two-fold
test, including subjective and objective criteria.Z2 The subjective assessment implies
that certain content or service shall be checked on conformity with the description
laid down in the contract itself, while the objective assessment requires to evaluate
the content or service with commonty accepted or reasonabty expected
characteristics for such type of content or service accordingty.233 The objective part
is of particular importance given that the contract itself mav provide for verv low
standards, so that in order to secure the consumer’s rights, the recourse to the market

practice shall be made.23

What is further important - the Directive places the burden of proof on the trader,
so that ifthe consumer claims that the content or service is non-conforming, it is for

the trader to demonstrate otherwise.2b

The second important deliverable of this Directive is that it provides for a number
of remedies available for the consumer if it finds the content or service supplied to
it to be faulty.236 Thev mav be divided into primarv and secondary ones.237 First of

all, the consumer mav request the trader to bring the digital content or service in&

23 Sajn, N. (2019). Briefing: Contracts for the supplv of digital content and digital services. European Parliamentaiy
Research Service, PE 635.601, March 2019, pages 2-3. Available at: https://bit.lv/3tJ4AWMw.

221bid.

2B Articles 7 and 8 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 Mav 2019 on
certain aspects concerning contracts for the supplv of digital content and digital services (PE/26/2019/REV/1), OJ L
136, 22.5.2019. Available at: https://bit.lv/36wkPLo. Sajn, N. (2019). Briefing: Contracts for the supplv of digital
content and digital services. European Parliamentaiy Research Service, PE 635.601, March 2019, pages 2-3. Available
at: https://bit.lv/3tJ4AWMw.

24 Recital 45 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 Mav 2019 on
certain aspects concerning contracts for the supplv of digital content and digital services (PE/26/2019/REV/1), OJ L
136, 22.5.2019. Available at: https://bit.Iv/36wkPLo.

25 Article 12 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 Mav 2019 on
certain aspects concerning contracts for the supplv of digital content and digital services (PE/26/2019/REV/1), OJ L
136, 22.5.2019. Available at: https://bit.Iv/36wkPLo. Sajn, N. (2019). Briefing: Contracts for the supplv of digital
content and digital services. European ParliamentarY Research Service, PE 635.601, March 2019, page 3. Available
at: https://bit.lv/3tJ4AWMw.

2¥%1bid., Article 14. Ibid, page 3.

237 Sajn, N. (2019). Briefing: Contracts for the supplv of digital content and digital services. European Parliamentary
Research Service, PE 635.601, March 2019, page 3. Available at: https://bit.lv/3tJ4AWMw.
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conformity (to put it simply, to remedy the flaws).28 If this is impossible or the
trader does not fulfil the request within a reasonable time, the consumer, as a second
step, is entitled either to terminate the contract and get the money back, or live the

faulty content or service itself, but claim the partial reduction of price.2®

The key importance of this Directive, to the author’s view, is that it specifically
designed for the flow of non-tangible online goods in contrast to the typical

consumer laws where the provisions are targeted at the tangible physical products.

Another important Regulation in the sphere of e-commerce was as well adopted in
2019 and covers online intermediation services. Online intermediation services
mean, in particular, online e-commerce marketplaces, online software applications
services, online social media services, online search engines.20 This Regulation
primarily regulates the relationships between the providers of intermediation
services and businesses that use these services for commercial transactions.24l At the
same time, it aims to ensure that the information provided on the online platforms

will be transparent and fair, which is essential for consumer welfare.222

Further to the above, within the police framework “ANew Dealfor Consumers™that,
essentially calls for adapting the consumer protection rules to the digital era,243 in

2019, the so-called Directive Modernizing Consumer Law was enacted.

In the words of Ms Anna-Maja Henriksson, Finnish minister ofjustice, “[c]Jonsumer

protection is an essential part of the internal market. The [Directive Modernizing

238 Article 14 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 Mav 2019 on
certain aspects concerning contracts for the supplv of digital content and digital services (PE/26/2019/REV/1), OJ L
136, 22.5.2019. Available at: https://bit.lv/36wkPLo. Sajn, N. (2019). Briefing: Contracts for the supplv of digital
content and digital services. European Parliamentary Research Service, PE 635.601, March 2019, page 3. Available
at: https://bit.lv/3tJ4AWMw.

201bid.

20 Recital 11 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparencv for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.lv/3cOSDWY.

24 Article 1 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparencv for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.lv/3 gnQigP.

221bid., recital 3.

23 European Commission (2018). COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN
PARLIAMENT, THE COUNCIL AND THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE: A New Deal
for Consumers, COM/2018/0183 final, page 14. Available at: https://bit.lv/3sRGt6e.
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Consumer Law] guarantees higher standards o fprotectionfor EU consumers when
they buy products or services online. It also provides for more robust measures

against unfair or misleading trade practices across the EU".24

This Directive introduces the amendments to the following four acts: (a) Unfair
Commercial Practices Directive (2005/29/EC), (b) Consumer Rights Directive
(2011/83/EU), (c) Unfair Contract Terms Directive (93/13/EEC), and (d) Pricing
Directive (98/6/EU)25

Directive Modernizing Consumer Law presents the following kev developments:

(@  “Freeservices". Consumer Rights Directive became directlv applicable to the
digital services that are free of monetary charge but in exchange for the
personal data.246 The obvious example is Facebook or Instagram platforms,
which the users supposed” use for free, but, in the meantime, those platforms
collect and trade our data.247 So that the consideration for services in this
reference appears to be the personal data of the user.288 In effect, this means
that such online platforms are considered as traders (similar to those that sell

goods online) and have to complv with the mandatory consumer rules.29

(b)  New types of prohibited commercial practices. The Unfair Contract Terms

Directive lists the number of specific cases when the commercial practices of

244 Council of the European Union (2019). Press release: EU consumers' protection to be reinforced. Citation of Ms
Anna-Maja Henriksson, Finnish minister of justice. Available at: https://bit.Iv/32LmfR5.

25Burovic, Mateja. (2020). Adaptation of consumer law to the digital age: EU Directive 2019/2161 on modernisation
and better enforcement of consumer law. Anali Pravnog fakulteta u Beogradu. 68. 62-79.
10.5937/AnaliPFB2002062D, page 64. Available at: https://bit.lv/3x04DJe.

246 Article 4(2)(b) of the Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November
2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European
Parliament and of the Council as regards the better enforcement and modernisation of Union consumer protection
rules (PE/83/2019/REV/1), OJ L 328, 18.12.2019, p. 7-28. Available at: https://bit.lv/3vgF6id. Van Quathem K.,
Oberschelp de Meneses A. (2019), EU adopts New Deal for Consumers, Updates on developments in data privacv
and cvbersecuritv from Covington & Burling LLP. Available at: https://bit.lv/3exkDji.

247 Burovic, Mateja. (2020). Adaptation of consumer law to the digital age: EU Directive 2019/2161 on modernisation
and better enforcement of consumer law. Anali Pravnog fakulteta u Beogradu. 68. 62-79.
10.5937/AnaliPFB2002062D, pages 67- 68. Available at: https://bit.lv/3x04DJe.

28 Van Quathem K., Oberschelp de Meneses A. (2019), EU adopts New Deal for Consumers, Updates on
developments in data privacv and cvbersecuritv from Covington & Burling LLP. Available at: https://bit.lv/3exkDji.
29Burovic, Mateja. (2020). Adaptation of consumer law to the digital age: EU Directive 2019/2161 on modernisation
and better enforcement of consumer law. Anali Pravnog fakulteta u Beogradu. 68. 62-79.
10.5937/AnaliPFB2002062D, pages 67- 68. Available at: https://bit.lv/3x04DJe.
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the traders by default considered as unfair and, thus, shall be banned.20 By
way of example, such cases are when the trader provides false information of
the product characteristicsAlL or uses aggressive marketing tactics22 Given
the digitalisation oftrade, new forms of unfair practices have developed and,
as such, the laws shall be adapted to them. The Directive Modernizing
Consumer Law adds non-disclosure / lack of transparency with respect to the
paid-up product advertisement as well as not clear ranking of offers shown
per a search query to the types of prohibited practices.Z3 Such a practice
restricts the consumer’s possibility to make a well-informed decision when
purchasing some product.24 Thus, from now on, the marketplaces must
clearly disclose to the user where the promotion of certain product was paid
up by the trader as well as based on what variables the searched results were
formed.Z% Further, the Directive Modernizing Consumer Law prohibits the
commercial practices of publishing false consumer reviews,
misrepresentation of consumer reviews or stating that the particular review
was drafted by a consumer that used or purchased the product without actually

checking that. 26 Inclusion ofthese practices to the unfair and prohibited ones

A01bid., pages 68 - 69.

Al Article 6 of the Directive 2005/29/EC of the European Parliament and of the Council of 11 Mav 2005 concerning
unfair business-to-consumer commercial practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and
Regulation (EC) No 2006/2004 of the European Parliament and of the Council, OJ L 149, 11.6.2005, pp. 22-39.
Available at: https://bit.Iv/3aD4mIA.

22 Article 8 of the Directive 2005/29/EC of the European Parliament and of the Council of 11 Mav 2005 concerning
unfair business-to-consumer commercial practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and
Regulation (EC) No 2006/2004 of the European Parliament and of the Council, OJ L 149, 11.6.2005, pp. 22-39.
Available at: https://bit.Iv/3aD4mIA.

23 Article 13(7)(a) of the Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November
2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European
Parliament and of the Council as regards the better enforcement and modernisation of Union consumer protection
rules (PE/83/2019/REV/1), OJ L 328, 18.12.2019, p. 7-28. Available at: https://bit.lv/3vgF6jd. Burovic, Mateja.
(2020). Adaptation of consumer law to the digital age: EU Directive 2019/2161 on modernisation and better
enforcement of consumer law. Anali Pravnog fakulteta u Beogradu. 68. 62-79. 10.5937/AnaliPFB2002062D, page 69.
Available at: https://bit.lv/3x04DJe.

SAlbid.

25 Van Quathem K., Oberschelp de Meneses A. (2019), EU adopts New Deal for Consumers, Updates on
developments in data privacv and cvbersecuritv from Covington & Burling LLP. Available at: https://bit.lv/3exkDji.
2% Article 13(7)(b) of the Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November
2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European
Parliament and of the Council as regards the better enforcement and modernisation of Union consumer protection
rules (PE/83/2019/REV/1), OJ L 328, 18.12.2019, p. 7-28. Available at: https://bit.Iv/3vgF6jd.
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stems from the fact that in many cases a consumer do not really know whether
the review left represents the honest opinion or was paid up to promote the
product.257 With that said, consumers heavily rely on the reviews of other
persons when make their commercial decisions. Prohibition of such practices
allows to secure consumer confidence in the product and make the traders to

respect consumer rights.

To sum up, e-commerce is essential for multiple business to offer and sell their goods
or services online, expand into new markets and to reach more consumers. For the
consumers, in turn, the e-commerce means greater choice as well as more simple
and comfortable way of shopping. In the meantime, while enjoying benefits that e-
commerce brings, it is important to ensure that the rights of consumers remain
properly secured. Digitalisation of trade essentially brought new challenges for the
traditional consumers laws by need to address the new forms discriminatory
treatment (e.g., geo-blocking based on consumer location), or the new unfair
commercial practices (e.g., non-transparent ranking of products per search request
made on the marketplaces or publishing fake commercial reviews). In this light, the
EU legislators are in ongoing search of ways of balancing the benefits of online
commerce (and ensuring its further proper digitalisation and development) with

proper protection of consumer rights.
2.4.2 Creating legal environment for online platform economy

Online platforms maintain a central place in the DSM. Online platform can be
explained as an infrastructure or an intermediary where individuals and entities may
find each other and engage in variety scale of activitiesZ8 (e.g., exchange of

information, sale and purchase of goods and services)2%. Depending on a type of

A7 Burovic, Mateja. (2020). Adaptation of consumer law to the digital age: EU Directive 2019/2161 on modernisation
and better enforcement of consumer law. Anali Pravnog fakulteta u Beogradu. 68. 62-79.
10.5937/AnaliPFB2002062D, page 71. Available at: https://bit.lv/3x04DJe.

28 Fijneman, R., Kuperus, K., & Pasman, J. (2018). Unlocking the value of the platform economv. In Dutch
Transformation Forum. KPMG (No. V), page 2. Available at: https://bit.Iv/i32M9igf.

29European Commission (2016). Communication from the Commission to the European Parliament, the Council, the
European economic and social committee and the committee of the regions, Online Platforms and the Digital Single
Market Opportunities and Challenges for Europe, COM/2016/0288 final, page 15. Available at:
https://bit.Iv/3dRCTFO.
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online platform, such platform may bring together multiple users that seek to
communicate with each other or reach a certain content or service, consumers and

traders, content publishers and advertisers.20

The key features of online platforms are that (a) their operation is based on
collecting, processing, and editing great amounts of data; (b) they reach the users by
way of ICTs; and (c) their value increases in direct proportion to the engaged users
(i.e., the network effect).Zl Other important features are that (a) they serve as a
mediator between providers and users of content/services; and (b) their aim is to

facilitate the exchange of data.2&2

The types of online platforms in broad terms may be divided into the following:
(a) search engines - infrastructures designed for searching for an information within
the Internet (e.g., Google Search or Safari); (b) social media platforms -
infrastructures designed for communication, networking, publishing and consuming
online content (e.g., Facebook or Instagram); (c) content aggregating platforms -
infrastructures designed for collecting information from multiple sources and
sharing it with the users upon processing and editing (e.g., Google News); (d) e-
commerce platforms - infrastructures designed for connecting consumers and

traders (e.g., Amazon or eBay).23

The world market is in effect monopolised by several large IT entities (also known

as “Big Tech”).24 It is well-known fact that Amazon is a leading e-commerce

200 Australian Competition and Consumer Commission (2019), Digital Platforms Inquiry: Final Report, ISBN 978 1
920702 05 2, page 45. Available at: https://bit.ly/3uSYirD.

21 European Commission (2016). Communication from the Commission to the European Parliament, the Council, the
European economic and social committee and the committee of the regions, Online Platforms and the Digital Single
Market Opportunities and Challenges for Europe, COM/2016/0288 final, pages 2 - 3 . Available at:
https://bit.ly/3dRCTFO.

22 Batura, O., van Gorp, N., & Larouche, P. (2015). Online Platforms and the EU Digital Single Market. A response
to the call for evidence by the house of lord’s internal market sub-committee. E-Conomics, 23-11-2015, page 2.
Available at: https://bit.ly/3et7NCR.

231bid.

P4 Narula, T. (2020). The EU’s Vision for a Digital Single Market: Regulating the Platform Economy. Published at
Medium. Available at: https://bit.ly/32Jgti0.
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platform, Google is a go-to search engine, while Facebook is dominant social media

platform.2b

Looking closer, for instance, at the business models of Google and Facebook, it is
found out that “[{o]n one side, they offer services to consumersfor a zero monetary
price in order to obtain consumers’attention and data, which they monetise. On the

other side, they sell advertising opportunities to advertisers” B3

It is further said that “[t]he ubiquity ofthese platforms and their presence in related
markets enable them to build particularly valuable data sets. This enables them to

offer highly targeted or personalised advertising opportunities to advertisers” 267

So that it becomes apparent that the main driver ofthe online platforms is data, which
they heavily use to make customised advertisements or for processing with further

preparation of analytics that can be sold to other actors.

The legal status of online platforms in the EU rather remains unclear. One of the
cases where the CJEU has attempted to clarify the status of famous online planform
and assess the nature of services provided is Uber Spain case.Z8 The court
proceedings were initiated per the claim ofAsociacion Profesional Elite Taxi against
Uber Systems Spain SL for the alleged breach of Spanish antitrust law.20 Elite Taxi
Is a professional taxi drivers’ association in Barcelona (Spain).Z0 Uber is online
platform, serving for connecting, among others, non-professional drivers that have

their own automobiles with individuals wishing to make a trip within a city.2Z71

Xlbid.

26 Australian Competition and Consumer Commission (2019), Digital Platforms Inquiry: Final Report, ISBN 978 1
920702 05 2, page 7. Available at: https://bit.ly/3uSYirD.

27 Ibid.

28 Bodiroga-Vukobrat, N., Poscic, A., & Martinovic, A. (2018). ‘Old Economy’ Restrictions in the Digital Market
for Services. InterEULawEast: journal for the international and european law, economics and market integrations,
5(2), page 176. Available at: https://bit.ly/3xmritg.

201bid.

210 Judgment of the Court (Grand Chamber) of 20 December 2017, Asociacion Profesional Elite Taxi v Uber Systems
Spain, SL, Case C-434/15, ECLI:EU:C:2017:981, para. 2. Available at: https://bit.ly/3u63IRDb.

21 1bid.
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Meanwhile, neither Uber nor the non-professional drivers had licenses or other

regulatory approvals required by the national antitrust law.22

The main question ofthe case is whether the services offered by Uber with support
ofnon-professional drivers (for the sake of clarity, it is only one option among Uber’
services, Uber as well engages the drivers holding special licenses) should be

classified as “service in thefield oftransport”or “an information society service” 273

In this reference, the CJEU first noted that “an intermediation service that enables
the transfer, by means ofa smartphone application, ofinformation concerning the
booking of a transport service between the passenger and the non-professional
driver who will carry out the transportation using his or her own vehicle” 274 is rather
different from “a transport service consisting ofthe physical act ofmovingpersons
or goodsfrom one place to another by means ofa vehicle”115 and, thus, falls under

the umbrella of information services.

At the same time, the CJEU further ruled that the services at dispute are more than
mere intermediation services.Z® This conclusion was substantiated by two main
points: (a) without Uber non-professional drivers will not reach clients and, thus, no
transport services will be (to put it simply, connecting service of Uber is
indispensably linked to the transport service); and (b) Uber exercises significant
control over the terms under which the services are provided (in particular, pricing

terms).27/@

2r21bid., para. 14.

213 Torbel P., Carloni F., Campi G., Di Mario A., Aparicio Hill S., Guardans I. (K&L Gates LLP) (2018). European
Regulatory/UK Regulatory Newsletter: Uber may face stricter regulation by Member States after EU’s highest court
rules it is a transport service - Judgment in Case C-434/15, Asociacion Profesional Elite Taxi v. Uber Systems Spain
SL. Published at Lexology. Available at: https://bit.ly/3tTrhqgP.

274 Judgment of the Court (Grand Chamber) of 20 December 2017, Asociacion Profesional Elite Taxi v Uber Systems
Spain, SL, Case C-434/15, ECLI:EU:C:2017:981, para. 35. Available at: https://bit.ly/3u63IRb.

2i1bid., para. 35.

2i61bid., para. 37.

277 Bodiroga-Vukobrat, N., Poscic, A., & Martinovic, A. (2018). ‘Old Economy’ Restrictions in the Digital Market
for Services. InterEULawEast: journal for the international and european law, economics and market integrations,
5(2), page 178. Available at: https://bit.ly/3xmritg.
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Why this classification is at all important? Transport services do not fall under the
scope of the EU rules of the freedom to provide services, and, thus, sutyect to the

national laws of each Member State in the field of transport policy separately.Z/8

The bad consequence of that for Uber is that national requirement for the transport
services varies greatly from state to state (which, in turn, means that Uber must adapt
its business model for each of the 27 Member States where it operates), as well

national rules may be much stricter than ofthe EU.

The ruling ofthe CJEU in Uber Spain case was much criticised by the public given
that it does not account innovative business nature of the newly developed online
platform, threatens an application of harmonised EU rules to online platforms
(which, in turn, may result in exposure of the companies to unwanted restrictions),
as well as limits the expansion and development of new tech companies across the

EU.Z0

Another important case considering the status of online platform is Airbnb case. The
court proceedings were initiated per the claim of Association for professional
tourism and accommodation (AHTOP) against Airbnb Ireland UC for the unfair
practices of management of buildings (to put it simply, activity of real estate agent)

without holding professional license required by French law.20

Airbnb is online platform serving for connection, on the one side, of professionals
or private persons having the apartments for rent (also known as “hosts”) and, on the
other side, persons searching for such apartments to rent.28L Airbnb provides a
searcher with a list of available rental options based on the criteria set by such

searcher (e.g, location, number of days, price etc.)2®

2@ 1bid.

29 Computer & Communications Industry Association (2017). Press Release: European High Court Issues Ruling On
Uber Case Expected To Impact Digital Single Market. Published at Euractiv. Available at: https://bit.ly/3sXmuTM.
280 Judgment of the Court (Grand Chamber) of 19 December 2019, Criminal proceedings against X, Case C-390/18,
ECLI:EU:C:2019:1112, para. 22. Available at: https://bit.lv/3tVI6Wa.

2l 1bid., para. 18.

221bid., para. 20.
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Apart from the above intermediation service, Airbnb also offers per extra fee a
number of additional services like photography of accommodation service, liability

insurance services, tools of estimation of rental price and others.283

The main question in this case is essentially the same as in Uber Spain case discussed
above - whether the intermediation service provided by Airbnb (i.e., connecting
hosts with searched for apartment to rent) constitutes “an information society
service” or it is something else.24 The contemplated question is that whether this
intermediation service is actually severable from the whole accommodation rental
service or not.286 Why this is important? If it is severable, the Airbnb will benefit of
harmonised EU order covering freedom to provide services. If not, it will be subject
to strict national rules setting different requirement for real estate agent’s activities,

in particular, requirement to obtain special licenses.2%

The CJEU found out that Airbnb services constitute “an information society
service” First, the CJEU assessed the formal compliance of Airbnb services with
the notion of an information society service”, established under Article 1(1)(b) of
the Single market transparency directive (Directive 2015/1535), i.e., “any service
normally providedfor remuneration, at a distance, by electronic means and at the

individual request ofa recipient ofservices” 287

So that, from the formal point of view, the CJEU reached the conclusions that
(a) Airbnb services are provided for remuneration (the searchers for accommodation
pay a fee to the platform ifthey decide to rent something); 288 (b) Airbnb services are
provided electronically and at a distance (the host and searchers reach each other via

websites or special applications);20 and (c) Airbnb services are provided atl

231bid., para. 19.

24 Vannini, C., Triton, M. (2020). FOR THE CJEU, AIRBNB IS ABOVE ALL AN INTERMEDIATION SERVICE
BETWEEN GUESTS AND HOSTS. Published at CMS Francis Lefebvre. Available at: https://bit.ly/3sUY gJK.

26 1bid.

2861bid.

287 Article 1(1)(b) of the Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September
2015 laying down a procedure for the provision of information in the field of technical regulations and of rules on
Information Society services, OJ L 241, 17.9.2015, p. 1-15. Available at: https://bit.Iv/3sVvVEW.

288 Judgment of the Court (Grand Chamber) of 19 December 2019, Criminal proceedings against X, Case C-390/18,
ECLI:EU:C:2019:1112, para. 46. Available at: https://bit.ly/3tVI6Wa.

2091bid., para. 47.
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individual request (Airbnb forms an individual list of results per each search
query).?®® Thus, Airbnb services satisfies cumulative criteria of Single market

transparency directive for an information society service.

Second, the CJEU analysed Airbnb services via prior conclusion reached in Uber
Spain case. The main argument of AHTOP at the case at hand was that “that the
service provided by Airbnb Ireland forms an integral part of an overall service,
whose main component is the provision of an accommodation service. To that end,
it submits that Airbnb Ireland does not just connect two parties through its electronic
platform of the same name, but also offers additional services which are

characteristic of an intermediary activity in property transactions”.**!

The CJEU disagreed with AHTOP advancing the following main arguments:
(a) Airbnb creates infrastructure facilitating conclusion of contracts between hosts
and searchers for accommodation by means of forming structured lists of available
accommodation. Formation of such lists is a primary feature of Airbnb online
platform;?°? (b) this Airbnb service may be separated from the main or underlying
rental accommodation service given that hosts and searchers have a number of other
means to reach each other (e.g., with a help of estate agents or other specialised

property websites);?”

and (c) Airbnb does not exercise significant control over the
terms under which rental accommodation service are provided, in particular, in terms
of pricing.?** The tool of estimation of rental price (that is available at Airbnb
platform) is for the hosts” convenience only and the pricing decision rest only with

a host itself 2>

The CJEU ruling in Airbnb case was as well much criticised in the public but now
for the lack of coherence with the previous findings in the analogous cases (e.g.,

Uber Spain case) and for cherry picking of case facts in order to come up with the

290 Ipid., para. 48.
L Ibid., para. 51.
2 Ibid., para. 53.
23 Ibid., para. 55.
4 Ibid., para. 56.
295 Ibid.
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conclusion that Airbnb is an information society service.26 Essentially, the
arguments advanced by the CJEU with respect to the Airbnb services is based on the
same assumptions as those was in the Uber case, while reaching exactly the opposite

conclusions. 27

The above case law evidences the problem of lack of proper regulation of online
platforms and the complete understanding what, in fact, they are actually they are.
At the same time, online platforms are becoming an indispensable part of people and
businesses day to day activity and shapes the way of how they interact. The terms
developed to name online platforms are self-explainable in the sense how much
control and power they maintain over us at the current days: unavoidable trading
partners, gatekeepers, market players holding strategic market status, market players

of paramount significance for competition across markets and others.28

One of the problems the EU continuously works on to address is differentiated
treatment, meaning the situations where a platform treats differently business users

in similar conditions.2®

The differentiation techniques commonly employed by the platforms may be divided
into the following: (a) pure self-favouring, meaning the cases where the platform
treats own or affiliated products more favourably than the products of third parties;
(b) secondary differentiation, meaning the cases when the platform treats differently
third-party products circulating in the same market but where the platform do not
operates itself; and (c) hybrid differentiation meaning the cases where the platform

treats differently third-party products in order to favour its own or affiliated ones.30

2% Chapuis-Doppler, A., & Delhomme, V. (2020). Regulating Composite Platform Economy Services: The State-of-
play After Airbnb Ireland. European Papers-A Journal on Law and Integration, 2020(1), page 422. Available at:
https://bit.ly/320v107.

297 Vanning C., Triton, M. (2020). FOR THE CJEU, AIRBNB IS ABOVE ALL AN INTERMEDIATION SERVICE
BETWEEN GUESTS AND HOSTS. Published at CMS Francis Lefebvre. Available at: https://bit.ly/3sUY gJK.

28 Busch, C., Graef, I., Hofmann, J., & Gawer, A. (2021). Uncovering blindspots in the policy debate on platform
power, Final Report of Expert Group for the EU Observatory on the Online Platform Economy, page 4. Available at:
https://bit.ly/3dZJnBC.

29 Graef, 1., Jeon, D. S., Rieder, B., van Hoboken, J., & Husovec, M. (2021). Work stream on differentiated treatment,
Final Report of Expert Group for the EU Observatory on the Online Platform Economy, page 3. Available at:
https://bit.lv/3dZJInBC.

301bid., page 18.
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One ofthe most famous examples of self-favouring practise is Google case. In 2017,
the Commission fined Google, a popular search engine, for EUR2.42 billion given
the violation ofthe EU competition law.31 Google has abused the market dominance
by persistently advantaging its own products as opposed to the third-party ones.32
In particular, Google has provided the top places within search results to own
products, while the products of similar nature and purpose designed by the “rivals”
due to specifically-implemented algorithm could appear only on the fourth page of
search results or even further down.3B As a consequence, the Google’s products
were more visible for consumers and, thus, more purchased with comparison to

“rivals”. 34

To prevent the above unpleasant consequences, the EU has been working on
developing of new sets of rules specifically targeting online platforms. In particular,
in 2019, the EU has adopted Regulation on promotion of fairness and transparency
while using online platforms (also known as “P2B Regulation” (platform to
business)).3b The non-official name of the Regulation is self-explainable in the
sense of what subjects it covers: on the one side, it applies to online intermediation
services (i.e., platforms like Amazon or Facebook) and online search engines (i.e.,
Google) and, on the other side, businesses established within the EU and offering

their goods and services via such platforms or engines.36

The aim of the P2B Regulation lays down within the problem it tackles: it is said
that in light of the increased and unavoidable dependence on the platforms, the
platforms, feeling their power, behave in a way that is unfair and harmful regarding

both businesses and consumers’ interests, as well as they employ practices highly

3L European Commission (2017). Press Release: Commission fines Google €2.42 billion for abusing dominance as
search engine by giving illegal advantage to own comparison shopping service. Available at: https://bit.ly/3vsEEYyi.
I lbid.

IWlbid.

Wlbid.

3B Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness
and transparency for business users of online intermediation services (PE/56/2019/REV/1), OJ L 186, 11.7.2019.
Available at: https://bit.ly/3cOSDWY .

6lbid., Article 1(2). Jan Aerts, P., Van Lierde, C. (2020). Insights: The P2B Regulation - New EU Rules for Platform
Providers. Published at Dentons’ website. Available at: https://bit.ly/3xy0rXu.
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opposite to “good commercial conduct, [...] goodfaith andfair dealing” 37 Thus,
the P2B Regulation seeks to promote transparency and fairness in relations of
platforms/engines with businesses, as well as to establish effective remedy

mechanisms if something goes wrong.38B

To reach the above aim, the P2B Regulation requires online platforms and search
engines to follow, among others, such rules:30 (a) to adopt clear and precise terms
and conditions, meaning that they have to be drafted in plain language, be easily
available for the user etc.;310(b) to provide criteriathat are used to form the rankings
of search results;31 and (c) to disclose any cases of differentiated treatment

employed towards own or affiliated products and third-party products.312

Further to the above, in 2020, the Commission has presented a new piece of
legislation - Digital Markets Act.313 The Act is focused on world’s “‘core platform
services”, which includes (a) online intermediation services (e.g., marketplaces or
applications where we can order, for instance, transport services); (b) search engines;
(c) social media platforms; (d) content (e.g., video) sharing platforms; and (e)

advertising networks, etc.34

Again, it should be stressed that the Act covers only core platforms. For the purposes

of the Act, they are named as gatekeepers and to fall under this term they have tod

307 Recital 2 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparency for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.ly/3cOSDWY.

38 Article 1 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparency for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.ly/3cOSDWY.

30 Jan Aerts, P., Van Lierde, C. (2020). Insights: The P2B Regulation - New EU Rules for Platform Providers.
Published at Dentons’ website. Available at: https://bit.ly/3xy0rXu.

310 Article 3 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparency for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.ly/3cOSDWY .

31 Article 5 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparency for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.ly/3cOSDWY.

312 Article 7 of the Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparency for business users of online intermediation services (PE/56/2019/REV/1), OJ L
186, 11.7.2019. Available at: https://bit.ly/3cOSDWY.

313 Allen & Overy (2020). Publications: The Digital Services Act package is here. Available at: https://bit.ly/3vx2Yiy.
314 Explanatory Memorandum to the Proposal for aREGULATION OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act), COM/2020/842 final,
page 2. Available at: https://bit.ly/3vtDtPi.
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meet such criteria: (a) it has a considerable effect on the internal market; (b) it
operates in several EU Member States; (c) it is an important gateway for businesses
to reach the end-user, meaning it links the certain business and certain end-user of
that business’ products; and (d) it enjoys or is near to enjoy a firm and durable

position at the market. 315

Though the Act does not name precisely what actually the platforms it seeks to
cover, given the above criteria it is apparent that such platforms as Google,

Facebook, Amazon or Apple are definitely within its scope.3l6

Given the crucial role of such core online platforms for the society and economy,
the EU by this Act puts extra obligations on the platforms to promote “contestable

andfair digital sector” 317

By way of example, the Act requires the gatekeepers: (a) to refrain from treating
more favourably in ranking own products compared to similar products of third
party; (b) to refrain from combining personal data received via its own services or
third-party services without the prior consent of the data subject pursuant to the
GDPR; or (c) allow businesses to enter into contracts with customers outside the

platform.318

To conclude, online platforms become crucial for proper functioning ofthe societies
and economies among the world. In essence, online platform is an environment
where multiple users may reach each other and engage in different activities from
communication to doing business. Given such connectivity and intermediary

functions of the online platforms, in the new COVID-19 reality, they, actually,

315 Article 3 of the Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on contestable and fair markets in the digital sector (Digital Markets Act), COM/2020/842 final. Available at:
https://bit.ly/3vtDtPi. Allen & Overy (2020). Publications: The Digital Services Act package is here. Available at:
https://bit.ly/3vx2Yiy.

316 ANDERSON, J., MARINIELLO, M. (2021). Blog Post: Regulating big tech: the Digital Markets Act. Published
at Bruegel. Available at: https://bit.ly/330nMmi.

317 Recital 79 of the Proposal fora REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on contestable and fair markets in the digital sector (Digital Markets Act), COM/2020/842 final. Available at:
https://bit.ly/3vtDtPi.

318 Articles 5 and 6 of the Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act), COM/2020/842 final. Available
at: https://bit.ly/3vtDtPi.
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become the instruments and prerequisites for our reaching the outside world. They
ensure our distance learning and remote work, help to maintain the communication

and meetings, do shopping swiftly and conveniently, order number of services efc.

Given such continuingly growing dependency over the platforms, the EU authorities
are now much concerned not only of the positive effect that the platforms bring, but
also of the negative side of sometimes unavoidable interactions with platforms. At
the same time, there is no unified practice of how the intermediary services provided
by the platforms should be qualified (please see Uber Spain case and Airbnb case
above). This issue 1s of particular importance in order to determine the proper legal
regime that will apply to the activities of the platforms. While this is not always clear
how the platforms should be treated within the exiting legal framework, the EU
actively works on the new sets of rules specifically covering online platforms. The
need for new rules 1s again a result of increasing dependence on platforms and this
indispensability in the number of spheres. The platforms, feeling this power, become
to employ certain unfair practices (e.g., self-favouring of own products as in case of
Google discussed above), thus, severely impacting fair competition within the EU
market as well as breaching the consumer rights. Adoption of new rules will

contribute to more transparent and fair digital space.

* * *

According to the notion of the DSM, it stands on the following principles:
(a) promotion of the key four fundamental freedoms of the internal market (the free
movement of goods, persons, services and capital), (b) respect for such fundamental
rights as the right to privacy, the right to data protection along with the right to non-
discrimination; and (c¢) compliance with the rules of fair competition. With that said,
given the digital nature of that single market the listed principles are pursued in the

non-physical online dimension.

One of the main questions of this chapter was to determine how and on what basis

the EU actually develops the DSM and pursues the above principles in the digital
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sphere? It does so largely by means of undertaking multiple legislative measures in
the different sectors. But given the nature of the EU as a supranational organisation,
the EU may only act within the bounds set out to it by the Member States. Hence,
prior to undertaking any legislative measures, it should carefully consider the proper

legal basis for the respective measure.

This chapter illustrates that the EU primarily relies on the shared competence with
the Member States to build up the DSM. Upon conducted analysis of the TFEU
provisions, it became apparent that the EU does not have a specific catch-all digital
provision to deal with all of the matters covered by the concept of the DSM, so that
1s has to search for the interconnected provisions. In this respect, Article 114 of the
TFEU, that 1s considered as one of the most important to developing the internal
market, 1s often used by the EU to adopt specific measures in the digital sector.
Article 114 of the TFEU pursues the approximation objective, meaning that the EU
1s authorised to design and enact single and unified rules binding for all Member

States with the aim to improve the functioning of the internal market.

Based on Article 114 of the TFEU, the EU has already developed, inter alia, the
wide set of rules for enhancing the protection of consumer rights in response to the
new challenges brought by the digital era (e.g., new forms of discriminatory
treatment, like geo-blocking based on consumer location, or the new types of unfair
commercial practices, like a non-transparent rankings of products per search

requests made on the marketplaces or publishing fake commercial reviews).

On the same legal basis as the mentioned, the EU, as well, is creating the specific
regulation for the online platforms, as the key actors in the DSM. Such a regulation
primarily covers the issues of increasing fairness and transparency in the relations
of the online platforms and businesses and of securing the undistorted competition
with a view that some of the online platforms already maintain a significant impact

on the common market.
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3. PROSPECTS OF UKRAINE’SINTEGRATION INTO THE DSM

Integration into the EU is one of the main topics on political agenda of Ukraine
already for many ofyears.3191n recent years, both Ukrainian and EU representatives
have expressed their interest, among others, in developing deeper and closer
relations in the digital sphere. In particular, during the 21s¢Ukraine-EU summit, held
on 8 July 2019, the EU welcomed the aspiration of Ukraine to approximate its
legislation with the EU acquis in the area of the digital economy as well as
acknowledged the overall progress made in harmonising technical regulations and
standards with the EU ones.30Further, during the 22rdUkraine-EU summit, held on
6 October 2020, the EU committed to further support Ukraine in “approximation
with and gradual implementation of the EU Digital Single Market acquis and

institutional capacities” 31

Indeed, with a change of President of Ukraine in 2019 and an upgrade of a system
of central executive bodies, issue ofdigitalisation became atop priority of Ukrainian
government. Established in 2019, the Ministry of Digital Transformation ofUkraine,
being the main body called for the formation and implementation of Ukrainian
digital public policy,32has committed to transform Ukraine into the “digital state”,
“state in the smartphone” or “paperless state” In particular, in February 2021,
during the presentation of new 94 digital transformation projects, Mr Mykhailo
Fedorov, Deputy Prime Minister - Minister of Digital Transformation, declared that:
“we are creating a comfortable state without corruption and queues. The state where
the authorities make qualitative decisions. [...] Every Ukrainian will experience the

results ofdigitalisation [...]. And Ukraine will enter the TOP-10 digital countries in@

39 lavorskyi, P., Taran, S. and Shepotylo, O. (2021). Ukraine’s Integration into the EU’s Digital Single Market, page
2. Available at: https://bit.ly/3350N9P.

30 Council of the European Union (2019). Statements and Remarks: Advancing mutual commitment: joint statement
following the 21st EU-Ukraine summit. Available at: https://bit.ly/3e61 gyO.

1 Council of the European Union (2020). Press release: Joint statement following the 22nd EU-Ukraine Summit, 6
October 2020. Available at: https://bit.ly/3361LCJ.

32 Paragraph 1 of the Regulation on the Ministry of Digital Transformation of Ukraine, approved by the Resolution
of the Cabinet of Ministers of Ukraine No. 856 as of 18 September 2019. Available at: https://bit.ly/3nDCMIG.
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the world".33 Further, according to Mr Volodymyr Zelenskyi, the President of
Ukraine, “2021 will be marked as the beginning of [Ukraines] entry into the
‘baperless”mode. No state institution will be able to demand certificates, extracts
or other papersfrom Ukrainians in order to provide public services. Our goal is

100% public services will be provided online" 34

With a view of such ambitious aspirations of Ukraine in the digital sphere, the author
suggests analysing (a) how the legal instruments between the EU and Ukraine
address the digital-related issues; (b) what advantages the cooperation with the EU

in the digital sphere may bring to Ukraine.
3.1 Digital-related provisions in the EU-Ukraine Association Agreement

Bringing Ukraine to the digital age, essentially, is a task arising out from the
commitments undertaken under the Association Agreement, concluded by the
European Union, its Member States, and Ukraine (the "EU-Ukraine Association

Agreement” or "Association Agreement").

The EU-Ukraine Association Agreement is considered as "one ofthe most ambitious
and voluminous"” agreement that has ever been entered by the EU with a third
country.35 This is a comprehensive framework agreement, counting around
2,140 pages and covering a wide scope ofareas, including trade, foreign and security
policy, justice, energy3% along with digital-related issues (as described below) and

others.

Prior to moving directly to the topic at hand, it is necessary to point out several key

features of the EU-Ukraine Association Agreement. First, the Association8

3 Fedorov, M. (2021). Statement of Mr Mykhailo Fedorov, Deputy Prime Minister - Minister of Digital
Transformation, made during the presentation of new 94 digital transformation projects on 18 February 2021.
Available at: https://bit.ly/3xGqg8ov.

4Zelenskyi, V. (2020). Address of the President of Ukraine VVolodymyr Zelenskyi to the Verkhovna Rada of Ukraine
on the Internal and External Situation of Ukraine, made during the session of the Verkhovna Rada of Ukraine on
20 October 2020. Available at: https://bit.ly/3aU 1uY6.

35 Petrov, R., & Van Elsuwege, P. (2016). What does the Association Agreement mean for Ukraine, the EU and its
Member States? A Legal appraisal. A Legal Appraisal (March 01, 2016). Het eerste raadgevend referendum. Het EU-
Oekraine Associatieakkoord (Montesquieu Institute, Den Haag), page 74. Available at: https://bit.ly/3xHgfaf.
61bid.
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Agreement pursues the strict conditionality approach, meaning that Ukraine will
benefit from the political association and economic integration with the EU as long
as and only if it complies with the provisions of the Association Agreement, shares
the common values with the EU and converges in political, economic and legal

iIssues with the EU.37

Second, the Association Agreement is not about a membership of Ukraine.33
Indeed, the conclusion ofthe Association Agreement is a significant development in
terms of the EU-Ukraine relations, but it does not establish any direct link with the
accession perspectives.39 Instead, within the Agreement the EU carefully refrains
from giving any commitments regarding possible enlargement.30 In essence, the
aim ofthe Association Agreement is to set up the "close and lasting relationship™ /
"increase dialogue" / "enhance cooperation” between the EU and Ukraine, as well
as to push Ukraine on the track of reforms and approximation of national
legislation.3L But, for the sake of completeness, it as well does not discard the

possibility of Ukraine one day joining the EU.3®

Though not offering the membership, in exchange of obliging Ukraine to implement
the EU acquis, the EU may allow Ukraine to join (integrate into) the particular
sectors of the whole EU’s internal market.383 Given the nature of such partial

integration, within the literature it is commonly named as a sector integration.3% In

7 Van der Loo, G., Van Elsuwege, P., & Petrov, R. (2014). The EU-Ukraine Association Agreement: assessment of
an innovative legal instrument. EUI Department of Law Research Paper, (2014/09), page 3. Available
at: https://bit.Iv/2RKkitOs. Recitals to the Association Agreement between the European Union and its Member States,
of the one part, and Ukraine, of the other part, OJ L 161, 29.5.2014, p. 3-2137. Available at: https://bit.lv/3udtLiO.
B Petrov, R., & Van Elsuwege, P. (2016). What does the Association Agreement mean for Ukraine, the EU and its
Member States? A Legal appraisal. A Legal Appraisal (March 01, 2016). Het eerste raadgevend referendum. Het EU-
Oekrai'ne Associatieakkoord (Montesquieu Institute, Den Haag), page 75. Available at: https://bit.Iv/3xHgfaf.
1bid.

301bid.

L Recitals to the Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part, OJ L 161, 29.5.2014, p. 3-2137 (the “Association Agreement”). Available at:
https://bit.lv/3udtLiO.

R Petrov, R., & Van Elsuwege, P. (2016). What does the Association Agreement mean for Ukraine, the EU and its
Member States? A Legal appraisal. A Legal Appraisal (March 01, 2016). Het eerste raadgevend referendum. Het EU-
Oekrai'ne Associatieakkoord (Montesquieu Institute, Den Haag), page 75. Available at: https://bit.Iv/3 xH gfaf.

3B Integration within association: implementation dvnamics of the EU-Ukraine Agreement, Policv Paper, 3rd edition,
December 2019 (prepared within the Civic Svnergv Programme, funded bv the European Union and the International
Renaissance Foundation), page 8. Available at: https://bit.Iv/33mJC3X.

3BAlbid.
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particular, the Association Agreement provides for fourteen sectors where such
integration is possible (e.g., natural gas market, electric energy market, market of
agricultural goods).3®% This is specifically true in the context of Digital Single
Market of the EU.

According to the Programme of activities of the Cabinet of Ministers of Ukraine,
adopted in June 2020, joining the DSM ofthe EU via receipt of the internal market
treatment in the sector of telecommunications services along with further gradual
integration into the DSM ofthe EU are within the long-term priorities ofthe Cabinet

of Ministers of Ukraine.3%

The Association Agreement contains pretty much provisions covering digital-related
issues, the most important of which, to the author’s belief, are listed below. They
are: 33/

(@ Whole Sub-section5 on “Electronic communications” of Section 5 on
“Regulatory framework™" of Chapter 6 on “Establishment, trade in services

and electronic commerce” in Title IV on “Trade and trade-related matters”.

This sub-section consists of nine articles designed for regulating electronic
communication services.38 In the words of Association Agreement,
electronic communication services mean services of transmission and receipt
of electronic signals, that are usually provided for consideration.3® To put it
simply, these services imply transfer of information sent via a phone line or

internet (e.g., calls, massages, e-mails, etc.).30

3Blbid., pages 9-11.

3% Programme of activities of the Cabinet of Ministers of Ukraine, approved bv the Resolution of the Cabinet of
Ministers of Ukraine No. 471 as of 12 June 2020, page 14. Available at: https://bit.Iv/3 37LKft.

B Pashkov, M., Markevjch, K., Stetsiuk, P., Honchar, M. (2020). Report: Ukraine’s Sectoral Integration into the EU:
Preconditions, Prospects, Challenges, Razumkov Centre, “Zapovit” Publishing House (ISBN 978-966-7272-95-1),
page 33. Available at: https://bit.lv/3umVkav.

3B Article 115(1) of the Association Agreement.

3V Article 115(2) of the Association Agreement.

30 Definition of “Electronic communication services”. Section of kev concepts and definitions to online guide to
Privacv and Electronic Communications Regulations. Available at the website of the UK’s Information
Commissioner’s Office: https://ico.org.uk/.
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In general terms, the sub-section requires Ukraine to establish a special
regulatory body independent from any service provider in the electronic
communication sphere and sufficiently empowered to perform its tasks within
the sector.’*! As well, the sub-section sets out general licensing principles
(e.g., licensing criteria shall be transparent and publicly available, licensing
process shall be carried out within the reasonable period, applicants shall be

informed of the reasons for denial in licence in writing, efc.),>*?

prohibition of
restricting cross-border provision of services at issue,>** obligation to ensure
confidentiality of electronic communication,*** procedure for resolving

345 el

disputes between service suppliers, C.

Importantly, the sub-section also contains the regulatory approximation
provision, implying the obligation of Ukraine to approximate the national
legislation to the EU acquis.>*® The specific list of the EU acquis is provided
for in Annex XVII to the Association Agreement.*’ The consequences of

such approximation are outlined below.

(b)  whole Section 6 on “Electronic commerce” of Chapter 6 on “Establishment,
trade in services and electronic commerce” in Title IV on “Trade and trade-

related matters” .

This section contains only two articles. Article 139 sets out general objectives
and principles within the e-commerce sector, including the commitment of
both EU and Ukraine to promote the e-commerce relations between them, as
well as to develop the e-commerce sector while ensuring the highest level of

data protection in order to build the trust of the users in the e-commerce.

341 Article 116(1)-(2) of the Association Agreement.
342 Article 117 of the Association Agreement.

313 Article 121 of the Association Agreement.

314 Article 122 of the Association Agreement.

315 Article 123 of the Association Agreement.

316 Article 124(1) of the Association Agreement.

37 Article 124(2) of the Association Agreement.

38 Article 139(1)~(2) of the Association Agreement.
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Further, Article 140 serves as a basis for having a dialogue between the EU
and Ukraine, regarding, in particular, the use of electronic signatures, liability
of online platforms in terms of the procession of personal data, consumer

rights, etc.¥8
(c)  whole Chapter 14 in Title V “Economic and sector cooperation”.

This chapter consists of six articles. In particular, under Article 389, the EU
and Ukraine committed to cooperate in developing of information society.30
While the Association Agreement itselfdoes not define the term “information
societyI,the common meaning of it is a society where a substantial extent of
activities focuses on the creation, distribution, use and reuse of information
with a help of ICTs.&L The mentioned cooperation should concern, among
others, (a) promotion of extensive use of ICTs by the individuals, business
and authorities, (b) increase of network security, (c) development of online
services (e-government, e-health, etc.), (d) establishment of joint research

programmed related to the digital issues, etc.3&

Besides, the EU and Ukraine have undertaken to share information, best
practices and experience among themselves to ensure effective functioning of
the electronic communications markets.&Finally, Ukraine has committed to
adopt EU legislation in the sector of information society and electronic
communication provided for in Appendix XV 11-334 (essentially, the last is as
well relevant to the already described above “electronic communications'™

sub-section).

39 Article 120(1) of the Association Agreement.

0 Article 389 of the Association Agreement.

&l Eur-Lex. Glossaiy of summaries, “Information Society”. Available at: https://bit.lv/3kVhs7K.
B2 Points (a) and (d) of Article 391 of the Association Agreement.

B3 Article 392 of the Association Agreement.

B4 Article 394 of the Association Agreement.
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To sum up, the Association Agreement includes pretty much provisions covering
the DSM’s issues. In the meantime, the main attention is devoted to electronic

communications.
3.2 Internal market treatment for the e-communications sector

With respect to electronic communications in general and telecommunication
services specifically, the EU-Ukraine Association Agreement gives a chance to
benefit of an internal market treatment.3b To benefit of such a treatment, Ukraine
has to do its “homework", i.e., to harmonise its legislation with the EU one. As
already mentioned, for this sector the Association Agreement includes the regulatory
approximation provision.36 The specific acts to be adopted by Ukraine are provided

for in Appendix XVII-3 to Annex XVII to the Association Agreement. 3%/

By way of example, the current version of the Association Agreement refers to the
so-called EU Framework Directive for regulation of electronic communications33
and EU Authorisation Directive of electronic communications networks and
services.3PBut these Directives along with a number of others are no longer in force.
It follows that from the moment of signing of the Association Agreement, the EU
legislation in the electronic communications sector has been heavily amended. In
particular, the mentioned Directives were replaced with the European Electronic
Communications Code.30 This Code “is an ambitious recast” of the former EU

regulation of electronic communications services along with networks across the

3% Article 4(3) of Annex XVII to the Association Agreement. Integration within association: implementation
dynamics of the EU-Ukraine Agreement, Policy Paper, 3rd edition, December 2019 (prepared within the Civic
Synergy Programme, funded by the European Union and the International Renaissance Foundation), page 40.
Available at: https://bit.ly/33mJC3X.

36 Articles 124(2) and 394 of the Association Agreement.

¥/ 1bid.

B Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory
framework for electronic communications networks and services (Framework Directive), OJ L 108, 24.4.2002, p. 33-
50. Available at: https://bit.ly/3azkbJB.

3 Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the authorisation of
electronic communications networks and services (Authorisation Directive), OJ L 108, 24.4.2002, p. 21-32. Available
at: https://bit.Iv/3uqRTzK.

30 Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the
European Electronic Communications Code (Recast) (PE/52/2018/REV/1), OJ L 321, 17.12.2018, p. 36-214.
Available at: https://bit.ly/2POWo7V.
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EU.3L It focuses, in particular, on promotion of competition in the mentioned sector

along with better protection of consumer rights.3®

Given such extensive changes in the EU acquis and, basicallv, loss of relevance of
the initiallv agreed list of acts referred in Appendix XVII-3, Ukrainian government
was concerned in updating of Appendix XVI1I-3 bv the end of 2020.33#&ursuant to
the publiclv available information, Appendix XV11-3 was updated in 2020 to reflect
the changes in the EU acquis¥4 At the same time, the official texts of the
Association Agreement, available at the websites of both the EU and Ukraine,

contains outdated Appendix (last check made on 5th ofMay 2021).

To start do its “homework” in the Ukraine had to prepare a roadmap, describing how
Ukraine will implement the EU acquis.3b In 2018, Ukraine has alreadv submitted
such a roadmap to the EU.3%6 However, given the mentioned changes of the EU
electronic communications law, such a roadmap had to be amended. Pursuant to the
publiclv available information, in December 2020, Ministry of Digital
Transformation of Ukraine presented an updated Roadmap for Ukraine’s integration

into the EU DSM . 3%/

In the words of Mr Mvkhailo Fedorov, Deputy Prime Minister - Minister of Digital
Transformation: “[t]he Roadmap reflects revolutionary changes in EU law and

provides for implementation of EU cutting-edge digital norms and standards.

3L D. Konidaris, J., Liberatore, F. (2021). Client Alert: The EU Electronic Communications Code Handbook, Squire
Patton Boggs. Available at: https://bit.lv/3vIZsli.

B21bid.

363 Report on Implementation of the Association Agreement between Ukraine and the European Union in 2019
(Results and Plans), prepared bv the Government Office for Coordination of European and Euro-Atlantic Integration
of the Secretariat of the Cabinet of Ministers of Ukraine with the support of the EU project “Association4U”, page
53. Available at: https://bit.Iv/3nNI9mQI.

B Pashkov, M., Markevjch, K., Stetsiuk, P., Honchar, M. (2020). Report: Ukraine’s Sectoral Integration into the EU:
Preconditions, Prospects, Challenges, Razumkov Centre, “Zapovit” Publishing House (ISBN 978-966-7272-95-1),
page 5. Available at: https://bit.lv/3umVkav. Press-office of Ministiy and Committee of Digital Transformation of
Ukraine (2020). News: Results of the EU-Ukraine Summit: Ukraine is approaching the EU Digital Single Market.
Available at: https://bit.Iv/33gvRUd.

b Paragraph 2 of the Appendix XV11-6 to Annex XVII to the Association Agreement.

36 Integration within association: implementation dvnamics of the EU-Ukraine Agreement, Policv Paper, 3rd edition,
December 2019, prepared within the Civic Svhergv Programme, funded bv the European Union and the International
Renaissance Foundation, page 46. Available at: https://bit.Iv/33mJC3X.

367 Press-office of Ministrv and Committee of Digital Transformation of Ukraine (2020). News: MinDigit presented
an updated Roadmap for integration into the EU DSM. Available at: https://bit.lv/2SI01TY.
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Developed in line with Appendix XVII-3 to the Association Agreement, it is one of
the mandatory elements of Ukraines preparationfor being granted EU % internal
market regime in telecommunications, which will become possible after successful
fulfilment ofall commitments in the [Association] Agreement. This regime will mean
unimpeded provision oftelecommunication services in the EU by Ukrainian legal

entities and vice versa” 38

It is said that the implementation of the Roadmap will allow, among others, to
(a) incorporate into the national order of the European Electronic Communications
Code; (b) transform a regulatory body in the electronic communication sector
(currently, National Commission for State Regulation of Communications and
Informatisation); (c) introduce 5G; (d) boost e-commerce; (e) improve cybersecurity

issues, etc.3P

Once Ukraine implements all required legal acts and the EU check this within the
comprehensive assessment procedure,30 the EU and Ukraine undertook to grant
each other with internal market treatment in the electronic communications sector.371
Essentially, the internal market treatment means: (a) abolishment of restrictions on
the freedom of establishment of a legal entity within the territories of both the EU
and Ukraine; (b) any legal entity established under the laws ofthe EU shall be treated
in Ukraine in the same way as if it was formed initially in Ukraine and vice versa;
and (c) abolishment of restrictions to provide services within the territories of both

the EU and Ukraine.32

Despite the fondest hopes of Ukrainian government to receive an internal market
treatment for Ukraine in the electronic communications sector, pretty much

challenges are still to be overcome. It is evident from the above, that the EU acquis#l

I Pashkov, M., Markevjch, K., Stetsiuk, P., Honchar, M. (2020). Report: Ukraine’s Sectoral Integration into the EU :
Preconditions, Prospects, Challenges, Razumkov Centre, “Zapovit” Publishing House (ISBN 978-966-7272-95-1),
page 60. Available at: https://bit.lv/3umVkav.

30 Press-office of Ministrv and Committee of Digital Transformation of Ukraine (2020). News: MinDigit presented
an updated Roadmap for integration into the EU DSM. Available at: https://bit.Iv/2SI01TY.

30 Article 4(2) of Annex XVII to the Association Agreement.

371 Article 4(3) of Annex XVI1 to the Association Agreement.

3r21bid.
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in the relevant sector is changing constantly, so that while Ukraine tries to adapt its
laws to the EU ones, such the EU laws may be no longer relevant.37/3 So that the
Ukrainian attempts to keep up with the EU’s pace of changes may be burdensome
and time-consuming. Apparently, it is not clear when Ukraine actually fulfils all
requirements under the Association Agreement to be granted with this internal

market treatment.

Further, there is a huge gap and lots ofinconsistencies between the current Ukrainian
regulation and the EU one in terms of how the telecommunication services are
provided to the end-users, ways of dispute resolution with such end-users, licensing

and standardisation, application of antitrust law, etc.37%4

On the top of the mentioned, there are general issues with different terminology
used, proper translation of the EU acts and constant inability to follow the set

deadlines.3h

Finally, it is said, that even Ukraine adopts all required acquis, there is then no time
limits for the EU to take the decision on the internal market treatment. So that, the

exact date when Ukraine will be granted with it becomes even more unclear.3/%

Though the process of integration into the DSM in general and the electronic
communications sector specifically is, indeed, burdensome and time-consuming, the
author believes that benefits of the integration outweigh the cost. According to the
recent analytical report, presented by the Ministry of Digital Transformation of
Ukraine, the integration into the DSM will result in the following benefits for
Ukraine: (a) boost Ukrainian economy; (b) ease doing business in Ukraine; (c) make

public services due paperless; (d) facilitate cross-border e-commerce between

33 Ukraine’s integration into the European Digital Single Market: turning obstacles into windows of opportunity, June
2019, prepared by the International Non-governmental Organization “European Media Platform” with the financial
support of the European Union and the International Renaissance Foundation, page 3. Available at:
https://bit.ly/3h4b4eP.

3741bid., pages 3-4.

3/1bid., page 2.

376 Statement of Klympush-Tsintsadze, 1. (2021). News of Verkhovna Rada Committee on Ukraine’s Integration into
the European Union: Sectoral cooperation is an absolutely practical dimension of realising of our ambitions towards
the EU. Available at: https://bit.ly/3eRp340.
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Ukraine and the EU; (e) combat corruption in the light of removing of individual
while providing public services and, in general, increase of transparency of such
services; (f) encourage development of new industries, design of digital products

and services; and (g) increase consumer welfare.377

Appreciating the benefits of integration into the DSM, Ukraine, as recognised in the
latest Association Implementation Report, step by step making in the adaption ofthe
national e-communication laws to the EU ones.38 In the meantime, much is still
ahead, in particular, in terms of the establishment of the telecom regulator that will
be sufficiently independent and empowered to regulate the sector as required by the

Association Agreement.3®

Adaptation of Ukraine to the new digital reality is one of the key priorities pursued
by the current government. Established in 2019, the Ministry of Digital
Transformation of Ukraine gradually develops and implement new digital
transformation projects, covering a number of spheres, including public services,

doing business, justice, security, online learning, etc.

Digital upgrade of Ukraine, as well, is laid down within the scope of the
commitments undertaken under the EU-Ukraine Association Agreement. In
particular, the EU and Ukraine committed to developing the “information society”,
which, essentially, implies cooperation in the creation of online services, like e-
government or e-health, promotion of ICTs use, the enhancement of cybersecurity,

etc.

In the context of the EU-Ukraine Association Agreement, it is important to

understand that this Agreement is not about the EU membership, and the benefits

377 lavorskyi, P., Taran, S., Shepotylo, O., Hamaniuk, O. (2020). Analytical report: UKRAINE’S INTEGRATION
INTO THE EU’S DIGITAL SINGLE MARKET, Potential Economic Benefits, page 10. Available at:
https://bit.ly/3eV61UD.

3 European Commission, High Representative of the Union for Foreign Affairs and Security Policy (2020). JOINT
STAFF WORKING DOCUMENT : Association Implementation Report on Ukraine, SWD(2020) 329 final, Brussels,
27.11.2020, page 19. Available at: https://bit.Iv/3b6VNWE.

3M1bid.
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suggested by it are subject to strict compliance by Ukraine with the undertaken
obligations. Specifically, in terms of the electronic communications sector, the
Association Agreement gives a chance to benefit from an internal market treatment.
Such treatment, in essence, implies the freedom to provide services across the
territory of the EU — for Ukrainian companies, and the same within the territory of
Ukraine — for the EU companies. Though to obtain this kind of treatment, Ukraine

has to fulfil the “condition”, i.e., to implement a fairly large set of the EU acquis.

At the same time, it 1s not so easy to do, given, in particular, that the EU acquis in
the e-communications sector is changing constantly, so that while Ukraine tries to
adapt its laws to the present EU ones, such the EU laws may become no longer
relevant in the short perspective. It follows that Ukraine gets into a closed circle of
endless harmonisation, and, thus, it is not clear when Ukraine will fulfil the
“condition” to be granted with the internal market treatment. Besides, there 1s a huge
gap 1n regulation of the e-communications sector between the EU and Ukraine, so

many efforts must be applied to bridge this gap.

Despite all the challenges, the author believes that the overall benefits of
harmonisation of laws and the gradual integration into the DSM of the EU outweigh
the cost. As per the recent study, presented by the Ukrainian government (discussed
above), the mentioned will allow, among others, to boost the economy of Ukraine,
encourage the development of new industries, reduce corruption as well as make
public services more “client-friendly”. These, in essence, are of interest of each
Ukrainian, so that Ukraine and its authorities shall endeavour to get closer to the EU

in the digital sector.
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CONCLUSION

The EU was created with an idea to establish an area where no internal barriers will
exist and, thus, the key four freedoms, i.e., freedom of goods, services, capital and
people, will be ensured. Yet, the establishment of such an area 1s not “once and for
all” action. To ensure the true area without internal frontiers or, to put simply, the
Internal Market, the EU has to constantly address the number of challenges, adapt
the Internal Market to them and to review the established approaches to its
regulation. Today, one of the new challenge stems from the rapid and ubiquitous

digital transformation.

Digitalisation is transforming the societies, economies and industries across the
globe. Such phenomena like e-commerce, e-health, e-learning, e-government, e-
banking, e-justice, efc. have already taken root among societies and substantially
increased the quality of life of pretty everyone. Internet of Things, Artificial
Intelligence, Cloud storage, simple digital devices are integrating constantly in each
industry from the manufacturing to the service sector. On top of that, today people

receive an unprecedented access to creative or other content.

At the same time, the number of barriers exists on the way of the full future
digitisation of the markets. By the way of example such barriers may be in the forms
of divergent not-unified requirements of the Member States towards the contract law
or remedies with respect to consumers’ protection, which, in turn restricts the further
development of e-commerce sphere, or general restrictions on the free flow of non-

personal data, which, in turn, constraints the research and innovation.

With all of the above, such an uncontrolled and unavoidable digitalisation of the
various spheres possess the negative impact as well. This negative impact appears,
among others, in: data leaks; cyber-crimes; lowered protection of consumers given
that the legislators and policy-makers do not keep up with the pace of
transformations and emergence of new forms discriminatory treatment (e.g., geo-

blocking based on consumer location), the new unfair commercial practices (e.g.,
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non-transparent ranking of products per search request made on the marketplaces or
publishing fake commercial reviews), or the new types of digital services and goods
(e.g., “free” services that are paid up with personal data). As well, it may appear in
the form of the distorted competition given the emergence of such dominant players
as online platforms and the unprecedented power they possess over individuals and
businesses, societies and economies in virtue of their connectivity and

intermediatory functions.

It goes without saying, to enjoy in full all the benefits, ensure the proper further
digitalisation and to effectively address the threats it brings, the appropriate policy
and legal frameworks are required. In the EU, the relevant legal and policy
frameworks are building under the aegis of the DSM.

The concept of the DSM is primarily associated with the name of the former
President of the EC, Mr Jean-Claude Juncker (2014-2019), and the DSM Strategy

presented by his Commission in 2015.

According to the definition of the DSM introduced first under the DSM Strategy, it
stands on the following principles: (a) promotion of the key four fundamental
freedoms of the internal market (the free movement of goods, persons, services and
capital), (b) respect for such fundamental rights as the right to privacy, the right to
data protection along with the right to non-discrimination; and (c¢) compliance with
the rules of fair competition. As illustrated in this thesis, the suggested definition of
the DSM largely follows the definition of the single market under Article 26(2) of
the TFEU but, with this said, given the digital nature of that single market the listed

principles are pursued in the non-physical online dimension.

At the time of Juncker’s term of office, the EC led by him proposed and the EP along
with the Council adopted under the umbrella of the DSM the number of measures
aimed at facilitating the development of e-commerce, ensuring consumer and data
protection, harmonising copyright and contract rules, providing access to the

creative content, efc. It 1s said that the adoption and application of such measures
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will allow to create a full-fledged harmonised digital space for the EU citizens and

businesses.

The current President of the EC, Ms Ursula von der Leyen, continues the work
started by her predecessor, but shifts more attention to free flow and ubiquitous use
of data as well as development of and investments in Artificial Intelligence, since
believes that these are the key to boost of the EU economy, revolving from the

COVID-19 crisis and complete the creation of the true digital space of the EU.

While talking about the creation of the true digital space, the author means, in
particular, the adoption of legislative base suited to the digital age. Prior to
introducing such a legislative base, the EU bodies have to carefully consider the
proper legal basis for them. This requirement stems from the fact that the EU, as an
any created organisation, enjoys only those powers that were conferred to it by the
creators (in the present case, by the EU Member States under the TFEU provisions).
The analysis of the TFEU provisions revealed that the EU bodies are not entrusted
with a specific catching-all digital provision but have to seek for the interconnected
provisions. Given that the DSM is, essentially building on the premises of the
Internal Market, Article 114 of the TFEU, that 1s considered as one of the most
important to developing the Internal Market, 1s often used by the EU to adopt
specific measures in the digital sector. Article 114 of the TFEU pursues the
approximation objective, meaning that the EU is authorised to design and enact
single and unified rules binding for all Member States with the aim to improve the

functioning of the internal market.

Based on Article 114 of the TFEU, the EU for the last six years formed the
impressive acquis for the number of different areas, including, e-commerce, e-
government, data protection, cybersecurity, consumer protection, and
telecommunications. These acquis digitalise the Internal Market and, thus, bring the
EU closer to the true areca without internal frontiers. At the same time, the
relationships comprising the listed areas constantly evolve. Thus, to further ensure

the benefits of the single market and maximise the prosperity of the citizens and
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businesses, the EU has to keep up with the pace of changes, timely amend already
adopted measures and introduce the new that will reflect the actual state of digital

transformation.

To conclude the above discussion the author wishes with a reference to Ukraine.
During past several years Ukraine has on multiple occasions declared its intent to,
first, transform into the true digital state and, second, to join the DSM of the EU.
Undoubtedly, both goals are ambitious and interconnected. The EU-Ukraine
Association Agreement given its broad scope outlines the way how Ukraine may
achieve these goals. Though the way suggested by the Agreement is rather
challenging and time-consuming, the overall benefits of this way are rewarding and,

thus, Ukraine should endeavour to go through it.
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