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2001 SPECIAL 301 REPORT

United States Trade Representative Robert B. Zoellick today announced the results of the 2001
“Special 301" annual review, which examined in detail the adequacy and effectiveness of
intellectual property protection in approximately 80 countries, the largest number of countries
ever reviewed. In announcing the results of this year’s review, Ambassador Zoellick stressed
Ukraine’s persistent failure to take effective action against significant levels of optical media
piracy and to implement adequate and effective intellectual property laws. Ukraine was
identified as a Priority Foreign Country on March 12, 2001, and an investigation was initiated
under Section 301 of the Trade Act of 1974. Failure by Ukraine to adequately address the
problem of pirated optical media production within three months of the initiation of the 301
investigation could lead to the imposition of trade sanctions. In addition, failure to adequately
protect intellectual property rights could jeopardize Ukraine’s efforts to join the World Trade
Organization (WTO) and seriously undermine its efforts to attract trade and investment. The
U.S. Government will remain actively engaged with Ukraine during the course of the
investigation to encourage the nation to combat piracy and to enact the necessary intellectual
property rights legislation.

The decisions and progress announced by Ambassador Zoellick include the following:

. the designation on March 12, 2001 of Ukraine as a Priority Foreign Country due to its
persistent failure to take effective action against significant levels of optical media piracy
and to implement intellectual property laws that provide adequate and effective
protection.

PRIORITY FOREIGN COUNTRY
UKIAIE oo
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[MpnumnHK, yepes ki YkpaiHy 3aHeceHo o Priority Watch List 6ynu:

e HecrnpaBeanunee, HeMpo3ope agMIiHICTPyBaHHA CUCTEMMU
opraHisauin KONMeKkTMBHOIO yrnpasniHHA, SKi BignosigatoTb 3a 30ip |
nepenadvy posnti npasosnacHukam B CLUA Ta iHWunx KpaiH;

e LIMpPOKe (i oMeBUOHE) BUKOPUCTAHHA HENILUEH3IMHOMo NporpamHoro
3abesnevyeHHs gep>xaBHMMN opraHamMmn YKpaiHu;

* He3daTHICTb 3anpoBagXeHHS1 ePEKTUBHUX MeXaHI3MIiB OOpoTLON 3
NOpPYLLUEHHSIM aBTOPCLKOro rnpasa B Mepexi I[HTepHeT B YKpaiHi.



LEGAL REFORMS

The recommended legal reforms needed in Ukraine, in addition to full WIPO Digital Treaty implementation,
as well as some of the other reforms already noted in this filing, include:

Copyright Law: Bill #3081-d (now under reconsideration) has a variety of provisions on ISP liability,
camcording sanctions and notice and takedown. There is an alternative bill (Bill #4629) as well. To be effective,
notice and takedown should not (as earlier drafts proposed) create a highly bureaucratic set of procedures. These
would render efforts to take down infringing materials time-consuming, costly or unworkable. Nor should they provide
broad exclusions from liability. Rather they should incorporate third party liability under generally accepted standards
(including provisions to reasonably gather and retain evidence).

In sum, Bill #3081-d, introduced in 2016, would have instituted notice and takedown provisions without the
need for a state authority or court (but, by a licensed lawyer), and included a “repeat infringer clause™ which would
have served to prevent infringing content from reappearing. This bill included amendments to the Copyright Law, the
Law on Telecommunications and the Code on Administrative Offences, to promote a fair and effective response to
online piracy, including: (1) legal incentives for web operators and ISPs to cooperate with rights holders to remove
infringing online content; and (2) a duty to provide information to law enforcement agencies and rights holders. The
bill also includes amendments to the e-Commerce Law enacted in September 2015 to correct the overbroad
exemptions from liability for ISPs and hosting service providers, which go beyond international norms. The bill was
adopted by the Verkhovna Rada (the Parliament) in late 2016, but vetoed by the President who sent it back to the
Verkhovna Rada for further amendment. Important amendments are needed to make the procedures simpler and
workable, to clarify definitions, and address burdensome notice requirements, as well as to clarify and align the
scope of this legislation and the e-Commerce Law.

Providing clear third party (ISP) liability is critical to effective enforcement and cooperation with rights
holders. There is currently no liability for legal entities engaged in IPR crimes. Unfortunately, the IAU has worked
against ISP liability reforms, including basic notice and takedown provisions, in the many bills proposed recent years.

Other deficiencies in the Copyright Law require: (1) clearly defining temporary copies; (2) excluding
camcording from the scope of the private copy exception (in addition to the Criminal Code amendment); (3) revising
Article 52 to provide licensees of foreign music companies equal treatment as local right holders; (4) making either
the non-payment of music rights royalties or of private copying levies an infringement of copyright and/or related
rights; (5) adding statutory damages and/or a system of enhanced damages in order to adequately compensate right
holders and deter further infringement (Article 52 - to double actual damages); and (6) ensuring that an unauthorized
online distribution, communication, or making available is considered an act of infringement, regardless of whether it
is undertaken for profit-making purposes or other commercial benefit or advantage.
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3AKOH YKPAITHM
lNMpo aBTOpCLKE NpaBo i CyMiXHi npaBa

8HECEeHO 3MiHU 32i0H0 i3 3akoHamu N 1977-VIII (1977-19) eid 23.03.2017

YTOYHEHO Ta BU3HAYEHO HOBI TEPMIHU: «BED-CaunT, BEO-CTOPIHKA, BNacHUK BE6-
CaWnTy, BMAacHUK BED-CTOPIHKKM, rinepnocunaHHs, efiekTpoHHa (undgposa)

iHbopMaLLisi, KAMKOPOMHT, KapALwenpiHr, 0bnikoBuin 3annc, noctadanbHUK Nocnyr
XOCTUHTY»

[lonoBHEHUN HOBUMUK cTaTTsaAMK 52-1, 52-2, AKMMN BCTAHOBIOETLCS NOPAO0K
NPUNMHEHHST NOPYLWEHb aBTOPCLKOro rnpaea i (abo) cymidkHux npas 3
BUKOPUCTAHHAM MepeXxi iHTEpHET (CT. 52-1) Ta 3060B’A3aHHA NOCTaYanbHUKIB
NOCIYr XOCTIHry Woao 3abe3neyeHHs1 3aXMCcTy aBTOPCLKOro rnpaea i (abo)
CYMDKHUX NpaB 3 BUKOPUCTAHHAM MepeXi iHTEPHET (CT. 52-2)
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HAUTOHANBHATAKALEMIA. HAYKSYKPATHN

AHanITUYHUIN AANIKECT NOKNUKaHUA HagaTu
iHbopmaLito Npo NpPobremMn iHTenekTyasbHoI
BMAacHOCTI, L0 € HaA3BUYaNHO akTyanbHUMU B
KOHTEKCTI iHTerpauii YkpaiHm B €Bponencobke
cnisToBapucTBO. [pn3HavYeHHs gangxecrty —
, ‘ O3HaNOMJIEHHS LUMPOKOro komna doaxisuiB y cdepi
j" JJ Hl NMPOEAEMY iHTeneKTyarnbHOi BMACHOCTI, @ TaKoX i BCiX

'J 117 J Huat! BARCHO! H !(OpVICTyBa.‘-liB, AKi LiKaBNATbCA L€t npo6nemaT|/|Koro, 3
SiN B RIUE IS r/ sabtadebkhi) iHbopMaUuinHUMK KepenamMn Mepexi IHTepHeT Ta

i ST T R | HOBMMMW HaaXooKeHHsAMU 0o poHaiB HBYB

(MoHorpadii, aBTopedepatn gucepTauiu, Nigpy4HUKN,
30ipHUKN HAyKOBUX MNpaLub, Matepiany MikHapOaHUX
KOHJOepeHLin, cTaTTi 3 nepiognvyHnx BuaaHb), Wo
BUCBITMIOIOTb Cy4acHi npobnemu npaea
IHTeneKTyanbHOoI BfIaCHOCTI B YKpaiHi Ta 3a KOpAOHOM.

La_ 1 ) )

/.

http://nbuviap.gov.ua/index.php?option=com_content&view=articl
e&id=3308:aktualni-problemi-intelektualnoji-vlasnosti-v-
informatsijnij-sferi&catid=92&Itemid=512




JlaKyto 3a yBary !
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