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Abstract: The article focuses on three factors of institutional
4 environments and their influence on development of
mediation as a dispute resolution mechanism and as an
institution in Ukraine. The highly volatile political and
economic environment has not allowed the mediation
movement to gain full political support with the Government
and the judiciary. A settlement-friendly legal framework,
although providing stable foundation for mediation, decreased
the urgency of adoption of the law on mediation which in turn
delayed nation-wide acceptance of mediation institutions.
Finally, the relatively high efficiency of Ukrainian courts
coupled with their perceived corruptibility suggested a low
systemic self-interest of the courts in efficiency-raising
mechanisms such as mediation. These institutional
UDC: preconditions have generally slowed down mediation reforms
and lead Ukraine to remain on the sidelines of the global
mediation movement.
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1. Introduction

Mediation as an Alternative Dispute Resolution (ADR) institution is aimed at the speedy resolution of
various types of disputes by the parties with the assistance of a neutral mediator, avoiding traditional litigation
in state courts. It is believed to decrease court congestion, save time and financial resources and to maintain high
client satisfaction with the process, thereby improving the overall quality of the justice system. Fascinated by
these promises of mediation and its peace-building rhetoric policymakers in virtually all corners of the world are
undertaking efforts to implement various mediation schemes within the court system and outside of it. This
process is developing with amazing speed and has been labelled the ‘global ADR revolution’ [1, 2].
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Within this global context of mediation, Ukraine may be seen as one of the many sites where mediation
has been transplanted by international donors as a part of rule of law programs [3-7]. The first projects
implementing mediation dated back to the early years of Ukrainian independence in 1991. Since that time the
international community and local mediators invested substantial efforts into the development of mediation in
the country. However, at the present time, Ukraine remains an outsider in mediation development even
compared to its former Soviet Union neighbors. The Law on Mediation has not been adopted and the practice of
mediation remains very scarce. Neither did mediation in Ukraine enjoy the financial support of international
donor agencies as much as, for example, Russia. Ukrainian mediators are under-resourced and therefore in the
shadow. Information on various aspects of legal regulation of mediation and existing providers of mediation
services becomes increasingly available on the Internet, yet it is mostly limited to Ukrainian language sources
and remains inaccessible to the international community. No systematic, theoretically-informed research on
mediation in Ukraine has been published and widely disseminated so far.

By filling this informational and research gap, this article argues that substantial difficulties in the
implementation of mediation reform in Ukraine were caused by factors stemming from the wider institutional
environment in this country [7-9]. Thus, the aim of this article is to examine these broad societal and
institutional factors and their influence on development of mediation as a dispute resolution mechanism and as
an institution in Ukraine.

The article presents preliminary findings of the qualitative study which was conducted in May-June 2016
in three areas of Ukraine (Kyiv, Odesa and L'viv) and consisted of four focus-group discussions with 28
participants and 40 in-depths interviews. The sample for the interviews was designed to focus on the mediation
community but also to include the major stakeholders in mediation development - the Government, courts,
lawyers, and international donors. Interviews and focus-group discussions have been transcribed and analyzed
through NVivo software for qualitative analysis of information.

Empirical data from the fieldwork was supplemented by information from Internet sources and policy
documents of the Ukrainian mediation community and international donors, including reports of international
experts - Bill Marsh [10], Ales Zalar [11], Friedrich-Joachim Mehmel and Frans van Arem [12]. Finally, a lot of
useful information and links for this research derive from the author’s professional experience of advising
various actors on mediation development in Ukraine for nearly fifteen years.

The article is structured as follows. The first part provides an outline of the socio-political environment in
Ukraine during the last twenty five years. The second part analyses the historical development of the settlement-
friendly legal framework in Ukrainian law. The third part deals with a specific configuration of the Ukrainian
court system that influences the self-interest of judiciary in promoting mediation. In conclusion, the paper
evaluates the positive and negative influences of these institutional factors upon mediation development and
suggests some policy implications and further avenues for research of mediation in the post-Soviet context.

2. Uncertainties of Institutional Environment

Ukraine, with a population of around 50 million and the second largest economy within the former Soviet
Union, was blessed with a well-developed industrial base, highly trained labor force and rich farmlands holding
40% of the world’s black earth agricultural soil. It was considered to have the greatest potential among all the
Soviet Republics. However, in the twenty five years since the Soviet Union collapsed, Ukraine remains one of the
poorest countries in Europe.

On the one hand, by the second decade of the transition, all major legal institutions, or at least their
blueprints which laid the foundation for a market economy, were put into place in Ukraine. The private sector
comprised 80% of all enterprises; a new or radically changed administrative system had been established; the
court system, including specialized commercial courts, was functioning; monetary, fiscal, and tax systems and the
system for the regulation of private enterprises and competition were set up. Ukraine was recognized as a
market economy by the European Union and the United States in 2006.

On the other hand, nearly every institutional reform in all spheres was late, incomplete or inconsistent
[13, p. 5; 14, p. 155]. Located in between Russia and the European Union, geographically and politically, Ukraine
remains under the external pressure of these competing powers. Therefore, internal political forces with
radically different geopolitical orientation took turns in running the country over the course of the quarter
century. The semi-presidential model of governance has led to endless confrontations between the president and
prime ministers, a high rate of cabinet turnover and high levels of intra-executive conflicts [15, p. 1092].

In 2013 Euromaidan protests in Kyiv, which demanded the European integration of Ukraine and fought
against corruption, ousted the then President Yanukovych and brought a pro-European government to power.
This, in turn, triggered an unprecedented sequence of events on a global scale. In the spring of 2014 Russian
troops covertly invaded the Ukrainian territory of the Crimean peninsula and organized a referendum which
annexed Crimea to Russia. Simultaneously, Eastern parts of Donetsk and Luhansk oblasts bordering the Russian
Federation rebelled against the new central government and, after a series of military operations backed by
Russian troops, separated themselves as two unrecognized “republics”. The active fighting between the pro-
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Russian separatists and the Ukrainian government took place during 2014. In response, the international
community has imposed economic sanctions against Russia and deployed an OSCE Special Monitoring Mission to
monitor the situation at the contact line. Although it became possible to sign several ceasefire agreements in
Minsk until now they remain unimplemented, military hostilities are on-going and people are still being killed
weekly [16-19]. Needless to say these events have magnified socio-political uncertainties in Ukraine and the
country still remains at the edge of economic and political crisis. As a result, these recurring political and
economic crises locked the country into a cyclical timeframe with an extremely low horizon aiming at survival
‘from one harvest to the next, from one budget to the next’ [20, p.26].

Within this highly unstable political and economic environment, reform of the judiciary played one of the
key roles. From the very first days of independence it was seen as a priority by local reformers and international
donors alike. Consequently, Ukraine has been undergoing a permanent, yet always partial and selective, reform
for twenty five years. Although technical aid of international donors did improve the operational capacity of the
courts through computerization, better case management and training of personnel, the independence of judges
remains an Achilles heel of the Ukrainian justice system. Corruption amongst judges and political influence on
them was one of the driving forces behind popular protests in 2004 and 2013 [21].

The instability and uncertainty of the wider socio-political environment entail important implications for
the success of the mediation institutionalization process in Ukraine because it seriously undermined the efforts
of mediators to gain the political support of the Government and the judiciary. After every change of government,
when a different political force came to power, the first thing it did was to reshuffle people in all the key
governmental positions. For mediators this meant that investments into connections with the political elite in
supporting mediation reforms could not pay off in the long run.

Building the relationship with judges and the court system was equally problematic for mediators due to
the same political instability and on-going reforms. The Ukrainian judiciary elite, while politely embracing the
idea of mediation at official events and publicly endorsing court mediation projects sponsored by international
donors, could not play an active role as champions in promoting mediation nationally. Uncertainty has especially
risen in the aftermath of the 2014 Euromaidan revolution which increased political and societal pressure upon
judges through new anti-corruption laws and the law on lustration [22]. In the atmosphere of public scrutiny of
the judiciary, any change that is even slightly likely to be associated with possible informal dealings in courts is
treated with suspicion by Ukrainian judges. Thus, it is highly unlikely that judges will assume individual
responsibility for promoting mediation until it is collectively sanctioned from above through legislation or policy
documents.

3. Settlement-Friendly Legal Framework

The Soviet legacy offered Ukraine only a few positive gains. Among them was a settlement-friendly spirit
of procedural law. In turn, Soviet procedural law inherited inquisitorial traditions of the civil law systems. After
the Bolsheviks came to power in Russia in 1917, the idea of widely accessible justice system made the
participation of lay people in the administration of Soviet justice not only possible but politically desirable [23-
25]. Litigants were free to settle their case out of court and to bring their settlement agreements (amicable
settlement agreement — myrova ugoda) to be stamped by the courts [26, 27]. The overall aims of civil procedures
of the late Soviet period were directed towards “correct” and “rapid” disposal of civil cases [28].

In relations between socialist enterprises the speed of case settlement became even more important. Since
1963 the law has introduced a mandatory pre-trial dispute resolution procedure (pretenziiny poriadok) for all
inter-enterprise disputes [29]. This procedure required parties, before initiating a lawsuit, to exchange written
notices according to a specific template and thereby to attempt to amicably resolve their disagreement;
otherwise, the courts would have to dismiss the claim [30]. Furthermore, after the claim had been accepted by
the court the judge was obliged to actively promote settlement between the parties and only if it did not work,
the case could proceed to a full-blown trial. This was called a ‘principle of arbitruvannia’ [31]. Generally,
procedural mechanisms that encouraged pre-trial settlements, as well as in-court settlements, did achieve the
aim of clearing the dockets of the Soviet courts.

After the breakdown of the Soviet Union in 1991, Ukraine faced the task of rapidly reforming its court
system inherited from the Soviet Union according to the new standards of independent and fair justice. At the
time of transition, justice based on adversarial principles was seen by the reformers as a far more important goal
than efficiency. Consequently, the mandatory pre-trial dispute resolution (pretenziia) was seen as depriving
citizens of their constitutional right to a fair trial and was abolished in 2001. According to similar logic, the active
role of a judge in assisting parties to settle in court was also eliminated in 2001 [32]. It was substituted with an
informational obligation of the judge to make parties aware of their right to settle which most of the judges
currently treat as an empty formality. What remained from Soviet procedural law was the right of the parties to
settle at any stage of court proceedings including at the enforcement stage and an option to stamp the settlement
agreement by the judge and to enforce it in the same way as a court judgement.
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The move back to greater informality restarted around the second decade of the new millennium. Since
2006 provisions on mediation have begun to be included in bits and pieces of legislation on legal aid, social work
and juvenile justice, as well as Presidential policy documents. In 2012 the new Code of Criminal Procedure for
the first time introduced a whole chapter on agreements into criminal procedure, including plea bargaining
agreements and agreements between victims and offenders. In June 2016 Parliament amended Article 124 of the
Constitution to expressly allow the law to establish a mandatory pre-trial dispute resolution mechanism, thereby
giving a green light to mandatory court mediation if someday legislators would deem it necessary [33].

Thus, it is a commonly expressed opinion of Ukrainian mediators and judges that the legal framework,
back in the 1990s as well as today, is capable of accommodating mediation even without major legislative
changes and without express authorization from the Government. Mediation was not and is not prohibited by
Ukrainian law, and those cases that have been mediated within pilot court projects in 2000-2016 functioned
relatively well. Paradoxically, this settlement-friendly framework delayed adoption of the Law on Mediation
which is an important catalyst of mediation reform. Although ten drafts of mediation law have been submitted to
Ukrainian Parliament in 2011-2015, the law has not yet been adopted. Each time mediators submitted the drafts
of the mediation law to Parliament (there were at least five attempts to do so) the legislative process was
aborted due to political reasons.

4. Dualism of Ukrainian Courts

The third aspect of the wider institutional environment in Ukraine that has important implications for
mediation reform deals with a specific configuration of the Ukrainian court system. As a deeper cause of the lack
of support from the judiciary, there might be a correlation between the efficiency of the court system and the
willingness of judges to promote mediation. Where a court system is experiencing severe delays and
inefficiencies, as it was for example in Italy, mandatory mediation may be incorporated into it as a mechanism to
ease court congestions and to address these inefficiencies. In contrast, where courts are relatively quick and
cheap, mediation may be of less interest to the judicial elite as was demonstrated by Kathryn Hendley’s research
of Russian courts [34, 35].

In a similar vein, Ukrainian courts were shown by Tatiana Kyselova in her 2014 qualitative study of
Ukrainian businesses to be dual - relatively efficient in terms of time and costs, albeit prone to corruption [21].
On the one hand, contrary to the popular perception of Ukrainian courts, this study revealed their astonishing
efficiency in terms of time and cost savings. Furthermore, empirical evidence revealed that the majority of the
litigants in routine commercial cases at researched Ukrainian companies had rather positive experiences in the
courts. The relative efficiency of Ukrainian courts in comparative perspective is corroborated by the results of
several international surveys. For example, a 2013 Council of Europe study found that Ukrainian courts are more
efficient than or as efficient as their European counterparts in processing civil and administrative law cases.

On the other hand, a minority of the cases of researched companies were diverted to the corrupted track
with the result of judgments not being enforced and ultimate justice not being delivered.

Although it is hard to imagine a court system without some occasional failures and imperfections, this
study argued that the flaws within the Ukrainian dual judiciary are consciously designed and reinforced by the
ruling elite as a part of the state governance structure. Furthermore, court dualism was found to be a wider
phenomenon than simply court corruption. The dual court system integrates institutional structures outside the
immediate court system, such as economic laws containing provisions that inter alia subvert justice.

Multiple pressures resulted in the extreme uncertainty of the Ukrainian court system which despite its
efficiency does not guarantee that justice will ultimately be delivered to all. The empirical findings reveal that
neither the identity of the parties, nor the subject matter of the dispute can unambiguously determine which
track any specific case is likely to follow. Although those litigants who have already had links to the state are
more likely to invoke them in courts, any case can be diverted to the black track. This makes ex ante distinction
between political and mundane cases nearly impossible. The most threatening aspect of the black track of the
dual judiciary concerns its ability to exert coercive pressure upon the litigants including the criminal prosecution
of disobedient litigants [21].

Thus, the relative efficiency of Ukrainian courts suggests that the Ukrainian judiciary has lower systemic
self-interest in investing efforts into efficiency raising mechanisms such as mediation. The capacity of mediation
to tackle the main court “illness” - perceived as well as actual corruption - remains questionable. Indirectly,
mediation may decrease the level of corruption through offering a completely different dispute resolution route
outside the courts to many disputes. However, the respondents in this study suggested that there is a danger that
mediation itself can become a vehicle of corruption through informal dealings of mediators and judges.

81



ISSN 2223-3822 © Socio-Economic Problems and the State, Vol. 15, No. 2, 2016

5. Conclusions

This article examined the broad institutional environment and its influence on development of mediation
as a dispute resolution mechanism and as an institution in Ukraine. The mix of three major factors - institutional
uncertainties; the settlement-friendly legal framework; and relative efficiency of courts coupled with their
perceived corruptibility, which were closely examined in this article, comprise complex incentive structures for
mediation implementation in Ukraine.

The highly volatile political and economic environment, frequent changes of governments and their
geopolitical orientations, currently aggravated by the armed conflict in Eastern Ukraine, and the subsequent
economic recession did not allow the mediation movement to gain full political support. The grassroots
mediation community lacked resources for powerful lobbying and did not have access to the top judicial and
political elite. Although international donors did reach some top-rank officials and judges through court
mediation projects, political instability did not allow the generation of strong and stable support. The judicial
elite who have been trained within the framework of the pilot projects have been reshuffled in recent reforms;
and those who remain in place do not risk taking up innovative initiatives under the severe pressure of
anticorruption campaigns.

Settlement-friendly legal frameworks, although providing a stable foundation for mediation, decreased
the urgency of adoption of the law on mediation which in turn delayed nation-wide acceptance of mediation
institution.

Finally, the specific configuration of the Ukrainian post-Soviet court system influenced the motivation of
courts with respect to mediation promotion. The relatively high efficiency of Ukrainian courts coupled with their
perceived corruptibility implied low systemic self-interest of courts in efficiency-raising mechanisms such as
mediation.

These institutional preconditions, inter alia, lead Ukraine to remain on the sidelines of the global
mediation movement. These factors need a deeper understanding both by researchers and policy-making which
would allow for better tailoring of mediation policies to specific conditions of Ukrainian transition. Separate
interdisciplinary research is required to understand how cultural and behavioral patterns, which are specific to
the post-Soviet context, influence receptiveness to mediation in this part of the world.

Author details (in Ukrainian)
IHcTUTYyLiliHI nepeayMoBu pedopM B cdepi Mmeaianii B Ykpaini
TetsiHa KucenboBa

AHoTanjisa. Y crtaTTi po3risiHyTo GaKTOpH iHCTUTYLiiHOrO cepefjoBULIA Ta iX BIJIUB Ha pedopMu B chepi
Mepiauii B Ykpaini. Ilo-mepiue, HecTabi/bHICTH COLiO-MOJITUYHOI CUCTEMM BiJjirpae HeraTUBHY pOJb Yy
CTaHOBJIEHHI IHCTUTYTYy Megianii. llell pakTop He J03BOJIUB MeJiaTOpaM OTPUMAaTU CTaOIIBbHY MiATPUMKY
pedopM 3 60Ky ypaay Ta cyAJiBcbKoro kopmycy. [lo-fpyre, fito4i HOpMH Npo1ecyaJbHOTO NPaBa, sKi COPUSIOTh
BUDILIEHHIO CIOPiB LIIAXOM YK/JIaZleHHA MHPOBHUX YroJ, 3 OAHOr0o OOKYy 3ak/jajld NpPaBOBY OCHOBY /s
3aMpoBa/KeHHs IHCTUTYTY Mejiauii, 3 iHIIOro 60Ky 3MEHLIMJM HeoOXiHICTb i TepMiHOBICTb MPUHUHATTSA
3aKOHy NpO MeJianito, 10 B CBOI 4Yepry 3aTArHYJO 3arajJbHOHALiOHAa/bHe BU3HAHHA LbOro iHCTUTYTY. Ilo-
TPETE, BilHOCHA ePeKTUBHICTb YKPaiHCbKUX CY/iB B MOEAHAHHI 3 MOMJIMBICTIO KOPYNLii BIJIMHYJIO HA HU3bKY
CHUCTEMHY 3alliKaBJIeHiCTb CyZAiB y mnigBulleHHi IiXHboi edekTUBHOCTI uuigsxoM Mepiauii. i ¢axkTopu
iHCTUTYLiOHAILHOTO CepeOBUIIA B L[iJIOMY YHOBIJIbHUIN pedopMu B chepi Meaianii B YkpaiHi.

Kiro4oBi cioBa: Mejjianis, albTepHaTUBHE BUPILIeHHA CIIOPIB, IHCTUTYLiMHI epeyMOBH, YKpaiHa

Author details (in Russian)
HNHcTUTYynMOHA/IbHBIE IPEANOCHLIKYA pedpopM B chpepe Meguanuu B YKpauHe
TatbsHa KucesnieBa

AHHOTanma. CTaThs paccMaTpuBaeT GaKTOPbl HHCTUTYLMOHAJIBHOH Cpe/ibl M UX BJIUSHHUE HAa pepOpPMEI B
chepe MejguanuMu B YKpauHe. Bo-mepBbIX, HeCTaGUJIBHOCTb COLIMO-IOJHUTHYECKOH cpeApl HIrpaeT
OTpHLATEJbHYI0 DPOJib B CTAaHOBJEHMH WHCTUTYTa MeAHAlMM B YKpauHe. ITOT (GakTOp HE IO03BOJIKJ
MeJMaTopaM IMOJYyYUTh CTA6UJIbHYI0 NOAJEPKKY pedopM cO CTOPOHBI PaBUTENbCTBA U CYLEHCKOro Kopmyca.
Bo-BTOpBIX, AeHCTBYyIOLIME HOPMbI MPOLECCYaJbHOIO IpaBa, KOTOPble CHOCOOCTBYIOT pa3pellieHHI0 CIOpOoB
NyTeM 3aKJII0UeHUs MUPOBBIX COTJIAIIEHUH, C OJHON CTOPOHBI NOCIYKUJIM IPABOBOK OCHOBOH [JI1 BHEJPEHUS
MHCTUTyTa MeJHUALMH, C APYrod CTOPOHBI YMEHBIIMJW HEOOXOAUMOCTb M CPOYHOCTb NPUHATHUSA 3aKOHA O
MeJuallMd, 4YTO B CBOI0O oO4YepejAb 3aTAHY/O0 OOLleHallMOHAJbHOe IpU3HAHHe MeAHalUUU. B-TpeTbux,
OoTHOCHTesIbHasA 3 PEeKTUBHOCTh YKPAUHCKUX CYZI0OB B COYETAHUM C BO3MOXKHOCTBIO KOPPYIIIUH MOBJHUSJIO Ha
HU3KYI0 CUCTEMHYI0 3aMHTEPECOBAHHOCTD CY/I0B B MOBBILIEHUH UX 3$PEKTUBHOCTH MOCPEACTBOM MeJUALUH.
3T GaKTOPbl MHCTUTYLIMOHAJIBHON Cpesibl B IeJI0M 3aMei/1nau pedopMbl B chepe Menaluy B YKpauHe.
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