Menvnux M. O. IcTopist BHHUKHEHHS Ta PO3BHTKY IIIKOJIHU IPaBOBOTO peaizMy 73

After the Revolution of Dignity the right of nation to resist oppression has received an increased attention
in the Ukrainian society. This right has frequently become the subject of the expert and scientific research,
while the idea of incorporation of the relevant legal provisions in the text of the Constitution of Ukraine has
become noticeably popular.

The goal of the article is to contribute into the research of the content of the right of a nation to resistance
through clarification of its origins and stages of development. The paper will examine ideas and views of
philosophers and thinkers who made the most significant contribution into the development of the concept
of the right to resist. The evolution of this right will be successively considered from its first mentioning in
historical texts, through the conception of disobedience to tyrannical power, to assertion of the right of a
nation to resist as a natural and inalienable right of the people and an integral part of the social contract
theory.

Keywords: right of nation to resist, natural rights, theory of social contract, the Constitution of Ukraine,
the Bible, Magna Carta.
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ICTOPISA BUHUKHEHHSA TA PO3BUTKY
IIKOJIN TIPABOBOI'O PEAJII3BMY

Y cmammi 30iiicneno ananiz nepedymos 6UHUKHEHHS 1l PO3GUMKY AMEPUKAHCHKOI MA CKAHOUHAG-
CbKOI meuiil WKOIU nPpagoso2o peanizmy. 3’aco6ano UmMoKY idell ma po3Kpumo KOHYenmyaibHi OCHO8U
@dynoamopis wkonu.

KurouoBi cioBa: 1ikonia «BUTLHOTO TpaBay, aHaii3 (akTiB, (hopMasibHA JIOTIKA, KHUBE MPABO, IIKOJIA
aMEPHUKAHCHKOTO ITIPABOBOTO peajli3My, CKaHIMHABChKA TEUisl IIKOJIM IPABOBOTO peali3My, €MIIipHYHA
PEaNBHICTb.

Po3BUTOK rpOMaTHCHKOTO CYCIIBCTBA, TYXOB-
Ha CUTYaIlisl, COIiaTbHO-TTONIITHYHI MOIi1, 110 Bi0y-
nucs Hanpukinii XIX — Ha nmovatky XX CT., cipu-
YUHAJINACA 0 BHUHUKHEHHS HOBHUX SBMIL, HOBHX
moTped 1 BUMOI CyCHiJIbCTBA, SIKI HE 3HAXOIWIH
CBOTO BiTOOpakeHHsI B paHilre c)OpMOBaHUX KOH-
LEeNIIisX IpaBOpO3yMiHHS.

HecnipuiiHATTS 111€1 NIeHTpaIbHOT, HAHBaXKITUBI-
moi poji JaepkaBH, sKa HaJIiICHA BHKJIIOYHUMHU
MMOBHOB)XCHHSMH IMPABOTBOPECHHS, IO 3BOAMIOCH
JI0 HOPMOTBOPEHHSI, 3MYCHJIO IOPHUCTiB, (iocodi
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(hopmyBaTH HOBI KOHIeMii, SKi O BiANOBigaIN BH-
MOTaM 4acy 1 CyCIIUILCTBA.

KpuTHka ropuIu4HOro Mo3UTHBI3MY Halyla Io-
NIMPEHHS] B KOHTHHEHTAJIbHIM €BpOIIi, JIe BUHHKAE
HOBa TedYis IPaBOPO3YMIHHS, siKa IIyKae MpPaBo
B pPEalbHOMY XHTTI, CYCIUILHUX BiJHOCHHAX, Bij-
qyTTi CIPaBEUINBOCTI, IICUXONOTIi CYCIUIBCTBA Ta
BUCTYTIa€ TPOTH PAIUKAIBHOTO «OYKBOIICTBAY.
Lle BueHHS AiCTAJIO HA3BY IIKOJIHU «BLILHOTO PaBay,
JIyXOBHUM OaTbkoM sikoi cTtaB €BreH Epiix.
OcobnuBy yBary ¢ynmatopu wiei tedii (I'epman
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KanTtoposuy, Eprct ®yke, @pancya XKeni) npumi-
JISUTM JSUTBHOCTI CYAJB, iX BUIBHOMY NEpEKOHaH-
HIO, TTOIIYKY TIpaBa.

VY cBoiit mpani «OCHOBH COLIOJNOril mpaBay
(1913) €sren Epmix mucas: «...Titekm Te, 110
€ YaCTHHOIO JKHUTTA, CTAa€ >KMBOI HOPMOIO, BCE
pemTa € 3BHYaifHOI0 JOKTPHHOIO, TOTMOIO, TEOpi-
eo» [1, c. 41].

Ha nymky BueHOro, muTaHHS IpaBa HE MOXKE
OyTH BiOKpemiIeHe Bix nutaHHs ¢aktis. [Ipu Bupi-
IICHHI CIPaBH CY[/Is1 TOBHHEH KOHIICHTPYBATHCh Ha
KOHKPETHOMY, a He Ha abCTpakTHOMY, IO BHpaka-
€TBCS B HEOOXIJTHOCTI BUBOAUTH PIllICHHS 3 aHAJI3y
¢axTiB, a MOTIM OOIPYHTOBYBAaTH HOro NpaBOBUMHU
Hopmawmw [1, c. 172-173].

INpencraBHUKY IIKOIM «BINBHOTO IpaBa» CTBEP-
JDKYBaITH, 1110 BUHECSHHS PillleHb CYIISIMU TIOBUHHO
HiANOPSAKOBYBATHCh He JIMIIe (OpMajbHii Jorimi,

[lIkona «BUIBHOIO IpaBa» HE CTBOPWJIA €JUHOT
KOHIICHIIii TIpaBa, aje CTaja OCHOBOIO ISl PO3BUTKY
TICUXOJIOTIYHO1, COIII0JIOTIYHOI Ta 1HIIUX HIKLI IIpaBa.
Kpim Toro, mikosna He HaOylia PO3BUTKY B aHIIIOCAK-
COHCBKill MpaBoBii ciM’i, OCKITBKH B KpaiHax wi€i
ciM’1 cymoBa MpaKTHKa IBUIIE pearye Ha COiaTbHi
3MIiHM 1 PO3BUBAETHCS MIBUAIIE, HIX TEOPETUUHI
3HaHHA. [Ipore BueHHs Epixa 3HaUHO BIUIMHYIIO Ha
corionoriyny ropucnpyaeHiiro Pocko [TayHna i ctano
OCHOBOIO JIJ1s YOpMYBaHHS 1 PO3BUTKY aMEPUKAHCHKOT
LIKOJIM TIPaBOBOTO peatizmy [2, c. 518-519; 3, c. 552;
4, c. 641-643].

Pocko Ilaynn ctBepmkyBaB, mo podoTH €Brena
Epnixa Oyny HaWOTY>KHIIIOKO CHIIOIO0 TOTO Yacy, Mo
3MomIa MOOOPOTH AHANITHYHMN MiAXiJ y ™pasi
[5, c. 110], a #ioro «Corrionorito paBa» Ha3BaB Hal-
BHJIATHIIIIOK KHUTOO MOKOMiHHA [6, ¢. 335].

Awmepukancekuii peamict Kapn Jlnesenin 3a-
3HAYMB, IO MICIAA TOro, SIK «BiAHAWIIOB €BreHa
Epnixa, 3anenaB qyxoM, TOMy IO BiH Tak 0ararto
6a4nTh) — Takolo Oyina orinka «Couiosorii mpasa»
€. Epnixa [7, c. 75].

Kapn Jlnesenin BBaxaB €Brena Eprmixa mpen-
CTaBHUKOM PEaiCTUYHOI FopucnpyaeHiii [8, c. 96].

I, copaBni, B mparsix aMEepUKaHCBKHX pPEaliCTiB
MO)KHA TIPOCTEKUTH TIEBHY PELEINIII0 Ta PO3BUTOK
imei, sKi Mo4aTKoBO OYJI0 BUCBITJICHO B IIKOMI «BLITb-
HOTO TpaBa». AMEpPHKAaHChKI MPaBOBI PEATICTH PO3-
BUBAJIM HEOOXiJHICTb EMITIPHYHOTO BUBYECHHS )KUBO-
TO MpaBa, JICTATLHOTO aHaITi3y (DaKTiB P BUPIIICHH]
CYAISIMH CIIPaB 13 MOJAJBIINM OIIYKOM HAJIEXKHOT
MPaBOBOI HOPMH.

Pa3oM 3 TMM BapTO 3ayBaKUTH, IO, TIOMPU CXO-
XKICTB 1JIei Teuil, ICHyBaJla CyTTE€BA BIIMIHHICTb, SKa
JIEMOHCTPY€ €BOJIIOIIOHYBaHHSI KOHIETIii amMepH-
KaHCHKOTO TIPAaBOBOTO PEaIi3My B HANPSIMKY TSDKIHHS

JI0 MFoAWHOIIEHTpU3My. Tak, y nparsix €srena Epii-
Xa OCHOBHMH aKIEHT 3pOOJEHO Ha «COH3ax», sKi
€ BUXIZHAM JpKepenioM npasa. Cyti & mpu GopMy-
BaHHI CBO€T apryMeHTaIlii MOBUHHI OpaTé 10 yBaru
(bakTH, SKi BUHHUKAIOTH 1 TIOPOUKYIOTBCS B COFO3aX
[9, c. 53]. Ilig coro30oM pPO3YMI€THCSI CYKYIHICTh
JIFOJICH, K1 Y CBOIX BiTHOCUHAX OJIMH 3 OTHMM BHU3Ha-
I0Th NIEBHI IIPaBHJIa MOBEAIHKH sIK 000B’SI3K0BI 1 Oy-
JIyIOTh CBOIO TOBEMIHKY BimmoBigHo a0 HuX. Coro3
€ BUTOKOM MIpaBa, a IIPaBOBI HOPMHU 3HAXOJSTh CBiif
BUSAB, QYHKIIOHYIOTh Y CYCIIJIBHUX BITHOCHHAX 1 HE
MOXYTh PO3IJISLIATUCH OKPEMO a00 1M03a CyCHiIbHU-
MU BigHOCHHaMH [1, ¢. 39]. Take po3yMiHHS ITpaBo-
BOi peanbHOCTI BUILTHBAE 13 JDKEpesa i OCHOBHU XKU-
BOTO MpaBa, SKHMHU € CYCIUIbHI BiTHOCHHH, IO
3axXHIIalThCs epxaBoro [ 10, c. 36]. CBoeto yeproto,
B poborax Pocko Ilaymnma, OmiBepa Xommca Ta
I IHIIUX TPABOBHUX PEANICTIB MOXKHA HMPOCTEXKUTH
TSOKIHHS IO IHTEPECiB 1 MOTPed KOKHOTO OKPEMOTO
IHIUBIA, Y 3B°SI3KY 3 UMM CYA/Ii MAlOTh aHAJIi3yBaTH
(dakTH, SKi TOPOHKYIOTBCS BHACTIJOK JiSUTGHOCTI
OKpEMOT JIIOAVHH.

[ToBeprarouuch J0 iCTOpIi PO3BUTKY aMepHKaH-
CBKOT IIKOJIM TIPaBOBOTO Pealli3My, BApTO 3ayBaXKUTH,
1o y 1930 poi, B yacu Benukoi nenpecii, mpodecop
Kapn JInesenin y Harvard Law Review 3a3HauuB, 1110
XBUITIOBAHHS B JICP)KaBi 1 TIpaBi BXKe 1M03a.y, Orojio-
CHBIIIM Yac «peaji3My» — MOTYXKHOI IIPaBOBOI Teuii:
«Cdepa iHTEpeCIB cTaIa NIHPIIO0, JTFOIN 3HOBY I10-
YaJy HIKaBUTUCH KUTTSM, sIKe 00epTaeThCs HABKOJIO
opuIMYHUX sBunl. [lepen npaBuinamu Oynu (hakTH,
criouatky OyB He CBir, a aistHHS. [To3agy piteHs cTo-
STh CYIUIl, CYIl — Iie Jiromu... [lo Toit Oik pimieHb
CTOSITB JIFOIIH, SIKUX BOHH O€3M0CepeHbO Y1 OOIYHO
3auinaroth» [11, c. 1222]. Lli cioBa BTUIIOIOTH IEH-
TPaJIbHY 1JICI0 IIKOJIM aMEPUKaHCBKOTO peaizmy,
BIJIMOBITHO 10 SIKOT JIFOJIMHA MepeOyBae BCepevHi
MPaBOBOI PEaNbHOCTI, a i iHTepecH € MepBUHHUMU.

OTxe, B NEHTPI pPO3BUTKY (inocodii mpasa
B Amepuni y 1920-x, 1930-x, 1940-x pokax Oyna xi-
SUTBHICTH BIJIBHOT TPYITH TEOPETHKIB 1 TIPAKTHKIB, SIKa
JlicTajia Ha3By LIKOJIM MPaBOBOTO peatizMy. AMepu-
KaHCHKHI TIPaBOBUM peaii3M BUHHKAE SK aHTHUIION
MPaBOBOT'O MTO3UTHUBI3MY, 3aCaAHHIUI i€l sIKoro Oinb-
e He 33JJ0BOJIBHSIOTH FOPHUCTIB 1 HA IIbOMY KOHTH-
HeHTi [12, ¢. 1153]. CBoi paHHi BUTOKH IIKOJNIa Oepe
B jocmimkeHHsax Omieepa XonmMmca, Pocko IlayHna,
€prena Epmixa Ta iHIIMX NPEACTABHUKIB IIKOJIH
«BUTBHOTO TIpaBax [3, ¢. 552].

Haii6inpImii BHECOK y pO3BUTOK IIIKOJIH 3p00MIN
Kapn Jlnesenmin Ta Jxepom ®pank, TBOpU SKUX
cTanu kiacukoro Tedii [13, c. 1128]. Ilopsin 3 HUME
nocyitoBHAKamMu ko ctam T. ApHonsa, B. Kyk,
©. Opankdyprep, H. dyrmac ta iH. [14, c. 446].
BinbmiicTe TpeICTaBHUKIB aMEPUKAHCHKOT IIIKOJIA
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MPaBOBOTO pealtizMy OyJH MPaKTUKYFOYHMH FOPHCTA-
Mmu. Jlxepom DpaHk, skuii 3poOUB UM HE HABaromi-
I BHECOK Y PO3BUTOK IIIKOJIH, OyB MPAKTHKYIOYAM
IOPUCTOM 31 3HAUHUM JOCBiIOM MpPEACTAaBHUIITBA
CTpaB y Cydax, MOTIM TpaioBaB B aJMiHIiCTpaii
npe3uneHTiB PpankiaiHa Ta Py3sensra i Bpern-
Ti-peIuT OOIMHAB MOCAIy Cy/I[i, aie HIKOJU He MaB
aKaJIeMivHOTO CTaTycCy 1 JOCBify.

OCHOBHHI apryMeHT aMEpPHKaHCHKHX PealliCTiB
MOJISITaB Y TOMY, 110, TIO-TIEPILIE, PABO € pallioHaIb-
HO HEBM3HAYCHUM, OCKUIBKH [IOCTYIHA MpPaBOBa
OCHOBA HE MOXKE OOIPYHTYBATH YHIKaJIbHE iHIUBITY-
aJbHE PINICHHS CYUll, Ta, MO-JAPYyTre, MPaBo HE Mae
MPUYHUHHO-HACIIIKOBOTO, TOSCHIOBAILHOIO Xapak-
TEpy, B TOMY PO3yMiHHI, [0 MPABOBOTO OOIPYHTY-
BaHHS HEJOCTATHHO JJIsl TOTO, 100 MOSCHUTH, YOMY
CYIUIs BUPIIIINB TakK, a He iHakie [15, c. 3].

PeamictiuHnii pyx B aMEpHUKaHCBKiM MpaBoBiit
CHCTEMI MaB 32 METY ITEPETBOPUTH METOJIOJIOTIIO BH-
BYCHHSI MpaBa, 3a3Ha4alouy Mpo HeOOXiAHICTh aHaIi-
3y COIIOJOTIYHHX, TICUXOJOTIYHUX 1 EKOHOMIYHHX
(haxTopiB y MOEIHAHHI 3 IOPUAMYHUMH COILIaIbHO
3HAYYIIMMHU Tisimu [9, c. 47].

CkaHIMHABChbKa Te4isl IIKOJM MPaBOBOTO pea-
Ji3My PO3BHBAJIACh MAPaJIENbHO 3 aMEPHUKAHCHKOIO
HAa TOYaTKy Ta B cepenuHi XX CTOpiuds Ta BUHHK-
Jla y 3B’SI3Ky 3 MOINYKaMHW MpPaBO3HABIAMU Ta Qi-
nocodamMu MexaHi3MiB BHUTICHEHHS HOPUAMYHOTO
MO3UTHBI3MY 3 IONSI PO3BUTKY IIPABOBOI HAyKH
[16, c. 1]. Ongnak, kpim pi3HHLI B reorpagpidHux
MPOCTOPAX, ICHYBAJIH 1HI KOHIIENTYyalbHI BiIMiH-
HOCTI ABOX IIKIJI.

Tomi six GyHIaTOPaMHU aMEPHKAHCHKOTO ITPABOBO-
To peaisMy Oyau MPpaKTUKYI04i FOPUCTH, SIKi ITyKaJIH
NUIAXA TPOTUJIT MEXaHIYHIA FOPHCIPYIEHINT MpH
3IIMCHEHHI CYyNTOYMHCTBA, CKaHIWHABChKa IIIKOJA
dopmyBanacs Qiocopamu, sSKi Hamaraucs 3’scy-
BaTH, 1[0 MOTPIOHO PO3YMITH MiJ] IPABOBOIO pPeab-
mictio [15,¢. 1; 17, c. 187].

3amepedeHHs iCHYBaHHS MeTa(i3MYHUX SBUII
y IpaBOBill peasbHOCTI JOCSIIIO CBOTO anogeosy
caMe y CKaHJIMHABCHKil MIKOJII MPaBOBOTO peai3-
My [18, c. 154].

IIBenchKuit BUeHU AKcellb XerepcTpboM, (yH-
JIATOP IIKOJIM CKaHTUHABCHKOTO IIPABOBOTO Peati3My,
HaMaragpcs [IOCTABUTH MMUTAHHA PO BUBYCHHS ITpaBa
TakUM, SK BOHO iCHYe B €MIIpPHUYHil peasbHOCTI.
CBOE€10 Yeproro, eMITipUIHa PEATHHICTD BIIOMBAETHCS
B COIliaJIbHUX 3B’S3KaX Ta TMCHXOJOTii 0COOMCTOCTI
[19, c. 645]. Ipari nporo ¢inocodha MOKHA BITHECTH
JI0 «PAIHUKAIFHOTO CKaHIUHABCHKOTO MPABOBOIO pe-
anisMy», alke AKCellb XerepcTpboM 0e33aCTeperkHO
3arepeuyBaB iCHYBaHHS NPAaBOBUX HOPM Ta TaKHX
IOPUANYHIX KaTEropii, SK «IIpaBay, «000B’ 3K Ta
1HIII, OCKIJIBKM BOHHM HE 3HAXOIATh CBOTO BimoOpa-
KEHHSI B PeaibHOMY KHTTi. Floro HacTymHuKEH ATb®
Pocc, Kapn OniBepkpona Ta Binbrensm Jlynmrear
CTBEPIDKYBAITH, IO «BC1 MeTa(i3UUHI SABUINA € XUME-
paMH i He iCHy€ iHIIOTO Mi3HAHHS, HK eMIipUYHe»
[20, c. 298]. ITocninoBHHKH XerepcTphOMa He 3aid-
MaJli Takoi paJnKaJIbHOI MO3HIIIT HIOI0 FOPUINIHUX
KaTeropii, ajie BBaKaJlv, [0 BOHK MaroTh BifoOpa-
JKatu comianbHi peaii [20, c. IX—X].

Kapi OniBepkpoHa OYMHAE CBOE ece po AKce-
nst XerepeTpboMa 3 TaKOro CIIOCTEPSIKCHHS: «Y
JIBAJIIATI POKH ITiJ] BILTABOM AKcensi XerepcTpboma
1 Hioro apyra-mocmifoBHHKa Bimbsima JlyHmrrenra
npaBoBa Teopis y l1Berii Habyaa HOBOTO MOBOPOTY»
[16,c. 16]. ¥ cBoixX mparsix BOHU IPOAEMOHCTPYBAIN
OaveHHsI, MPOTWIICKHE (POPMATTICTCHKIH IITKOII, TIPO-
MOHYIOYM HOBUM BUMIp, poOJIsiuM akLeHT Ha (hakTax
COIIaJIbHUX 1 TICHXOJIOTTYHHUX.

Amnani3 ictopii po3BUTKY Ta I'PyHTOBHHUX ifei
3aCHOBHHKIB aMEpPHKAHCHKOI Ta CKaHJIMHABCHKOI
Te4ild IIKOJIM MPaBOBOIO peaji3My 3acBildye, IO
IKOJIa TIOCiJIa 3HAaYHEe Miclle B PO3BHTKY MPaBOBOI
OYMKH SIK KOHTHHEHTAJIBHOI, TaK 1 aHIIOCAKCOH-
CBhKOI TIPaBOBOI CiM’T.
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M. Melnyk

HISTORY OF EMERGENCE AND DEVELOPMENT
OF SCHOOL OF LEGAL REALISM

This article describes the precondition of emergence and development of the American and Scandinavian
school of legal realism. The author analyzes the origins of ideas and the conceptual basis of the school
founders. The development of civil society, the spiritual situation, and socio-political events that took place
in the late 18" — early 20" century led to new phenomena, new needs and demands of society, which have
not been reflected in the previously established concepts of legal thinking.

Criticism of legal positivism was well represented in continental Europe, where a new trend of thinking
had been searching for law in real life and social relations, in the sense of justice, psychology of society, and
argued against the radical “verbalism”. This school of thought was identified as the school of “‘free law”
with its spiritual father Eugene Ehrlich.

The article outlines the core ideas of the free-law school of Eugen Ehrlich. Further, the author describes
how the concepts of Eugen Ehrlich influenced the sociological jurisprudence of Roscoe Pound and modeled
the basis for the formation and development of the American school of legal realism. Along with the
similarity of schools’ideas, there was a significant difference, which shows the evolution of the concept of
American legal realism in the direction of gravity to human-centrism.

Simultaneously with the American flow, the Scandinavian school of legal realism emerged and developed.
However, except for the differences in geographic spaces, there were other conceptual differences between
the two schools.

While the founders of the American legal realism were legal practitioners who were in search of ways to
counteract mechanical jurisprudence in the legal proceedings, Scandinavian school was developed by
philosophers who tried to figure out what should be comprehended as the legal reality.

The author pays attention to the fundamentals of the American and Scandinavian schools of legal realism
by analyzing the core ideas of the schools’ founders.

In the result of the research the author reaches a conclusion that the analysis of the history and

fundamental ideas of the founders of American and Scandinavian legal realism shows that the school has
taken an important place in the development of the legal thought both in continental and Anglo-Saxon legal
families.

Keywords: “Free law” School, facts analysis, formal logic, living law, the American school of legal
realism, Scandinavian school of legal realism, empirical reality.
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