INSURMOUNTABLE DIFFERENCES BETWEEN
EUROPE AND AMERICA ?

Richard Stith

European universities tread law like any other academic disci-
pline. The goal of both teaching and scholarship is systematic legal
knowledge. By contrast, American law professors teach law as an
argumentative craft or skill and some even dany the possibility of
legal knowledge. This presentation will describe this contrast in some
detail and give practical and theoretical reasons for the differences
noted. To transpose methods or content from one legal culture to the
other would seem fraught with difficulties.

While students in Europe begin their legal studies with survey
courses on the nature and theory of law, their American novice
counterparts study techniques of legal writing and oral argument.
Instead of beginning with general theory and moving only later to
practical particulars, Americans begin and end with case studies.
Indeed theoretical generalisations suggested by American students
in class are countered quickly by their professors, so that the stu-
dents end up adept at legal reason but sceptical of it.

Law professors in Europe are expected to hold one or two doctor-
ates, as is the case elsewhere in academia. In America, almost all law
professors hold only the same three-year-long first law degree pos-
sessed by every lawyer. Perhaps most surprisingly of all, almost
every important professional law journal in America (including those
of highest prestige, such as the Harvard Law Review or Yale Law
Journal) is edited entirely by students. Student editors with only one
or two years of legal study judge the works of professors of thirty
years. Unlike in Europe, law in America is clearly not considered
something that can be known only through years of specialised aca-
demic study.

There are many possible causes of these differences. But one
stands out. The fact that the training of young judges is important in
all the law schools of Europe means that a theoretical framework for
finding the most nearly right solution to legal problems must be
important part of all teaching and scholarship. Since in America
important judgeships are filled only from the ranks of those who
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already have had successful careers as lawyers or law professors,
there is no concern for the special cognitive needs for future judges.
With classrooms filled only with would-be advocates, American law
professors concentrate above all on teaching excellent argumenta-
tive skills.

MOPIBHAJIBHA MPABHNYA OCBITA:
HE3OO/TAHHI PO3BIDKHOCTI
MDK €BPOIMOKO TA AMEPNKOKOY

, HtopH6epr, EpnaHreHcbKuit
c e “TIC yHiBepcuTeT (HiMeuyumHa)

€BpONeNCcbKi YHIBEpCMTETH NpauioTs 3 NPaBOM Tak camo, fiK 3
6y[b-AKOK IHLIOK AMCUMMIIIHOK. MeTOoK fiK BUK/MIafaHHA, Tak i Ha-
YKOBOi pob60TM € CMCTEMATM30BaHi 3HaHHA 3 MpaBa. Ha npoTmeary
CBOIM Koneram y €Bponi, amepukaHcbKi npohecopn BUKNaaarTb npa-
BO fIK HABUYKM Y MUCTELTBI aprymMeHTyBaHHSA, a AesKi HaBiTb 3anepe-
YyloTb MOXMBICTb 3HaHb Yy ranysi npasa. Mos Te3a OKpecnuTb Lei
KOHTpacT Oifbll feTanbHO, KpiM Toro, OyayTh HaBefeHi NpakTU4Hi Ta
TEOPETUYHI NPUUMHM 3a3HaUYeHNX PO36XKHOCTEN. MNepeHeceHHs MeToaiB
3 OAHIET NPaBOBOI CUCTEMM Y iHLUY 34AETbCS HAA3BMYANHO CKTagHUM.

Mokn cTyfeHTW B €BpoNi NOYMHATUMYTb BMBYEHHS Npasa 3 [0-
CNigHVLBKVX KYPCiB 3 MPUPOAM Ta Teopil npasa, iX aMepuKaHCbKi 04HO-
NiTKN BUBYATUMYTb TEXHIKY YCHOT aprymeHTaLii Ta HanucaHHs npaso-
BUX NpUNUCIB. 3amicTb TOro, Wo6 posnoyaty 3 3arajbHOi Teopil 3
HaCTYMHUM Mepexofom [0 NPakTUYHOT peanisayii HabyTuX 3HaHb, ame-
pVKaHUi NOoYMHaloTb | 3aKiHUYKOTb KasyalbHMMW Bunagkamu. B
LIVICHOCTI, TEOPETUYHI y3ara/ibHeHHs, 3anponoHOBaHi aMepMKaHCbKM-
MW CTYZEHTaMUN Ha 3aHATTAX, Bifpa3y >X KOHTPaprymeHTYKTbCS Mpo-
thecopaMu TakMM YMHOM, LLO CTYAEHTM He3abapom CTaroTb axiBuaMu
3 NPaBOBUX YMHHWKIB, Malun KPUTUYHE CTAB/IEHHA [0 HUX.

Big eBponeiicbknx npodecopiB MpaBa OYiKYETbCA 3aXWUCT O4HOr0O
Yun OBYX LOKTOPATIB, AK L MPaKTUKYETLCA B HAYKOBMX KOnax, npote
B AMepuLi NpaKTWYHO BCi MPOQecopy OTPUMYIOTb fMLLEe OAWH I TOWA
camuin HayKoBWiA CTyNiHb 3 MpaBa, AKWA MOBMHHI MaTu BCi HOPUCTMU.
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