[3epa NpunHa AnekcaHapoBHa

KaHaVAaT opUANYECKMX HayK,

[OLeHT Kadepbl 0T pac/eBbIX NPaBOBbIX HAYK

HauwuoHansHoro yHneepcuTeTa "KneBo-MorunsaHcekas akagemusa'™

3almTa rpaXkaaHcKnx npas
no Mpa)kgaHCKOMY KOAeKCy YKpauHbl

TaTbd 15 [MpaXgaHCKOro Kogekca Y KpauHbl 3aKkpenaseT npaso
C KaXX[0M NMNYHOCTM Ha 3aluTy CBOEro rpaxjaHCcKoro npasa B
cny4yae ero HapyLleHUs, HeMpPU3HaHUA Unn ocnapueaHud. Mosno-
XXEHUA 3TOW cTaTbk 6a3mpyroTca Ha Hopmax KOHCTUTYUUn Y Kpau-
Hbl, 3aKpennsaLWwmnx 0643aHHOCTbL rocyapcTea obecneynBaTh: 3a-
WNTY NpaBa COGCTBEHHOCTM BCEX CYOHLEKTOB MpaBa COBCTBEHHOCTHU
n xo3saincTeoBaHua (CT. 13), noTpebutenei (ct. 42), 3amnTy npas u
cB060J YenoBeKa n rpaxaHuHa cyaoM, Y nonaHOMOYeHHbIM Bep-
XOBHOI Pafbl YKpanHbl NO npaBaM 4esoBeka, COOTBETCTBYHOLM-
MU MeXAYHapOAHbIMU CYAEeOHbIMU YUPEXAEHUAMU WU MEXAY-
HapoAHbIMU opraHmsaumamu (ct. 55).

B c1. 15 'K Henocpe4CTBEHHO He OMPefensTCA OpraHbl,
OCYLLeCTBAAOLLME 3aWUTY rpaXAaHCKMX npas. OHM MOTYT 3aLu-
WaTbCA NOCPELCTBOM HOPUCANKLUNOHHBIX N BHEOPUCAUKLMOHHbIX
thopm. Kak crnefyet u3 copepxaHus cT.cT. 16-19 K, 3awumTta
rpaXkA4aHCKMX npas Y MHTEPecoB OCYLLECTBAAT: cyf, MNMpesngeHT
Y KpauHbl, OpraHbl rocyjapCTBeHHON BacTu, opraHbl Bnactn APK
NNn opraHbl MECTHOrO0 camMOynpaB/ieHWUs, HoTapuyc. ITOT nepe-
YeHb He AB/IfeTCA UcyepnbiBaLWmMM. Kpome opraHoB, yKasaHHbIX
B CT. 55 KOHCTUTYUUM YKpauHbl, B COOTBETCTBUM C OTAE/IbHbI-
MW aKTaMW 3aKOHOAATe/NbCTBA YKpamHbl OCYLLECTBAAKT 3aluUTy
rpaX4aHCKMX npaB M MHTEPECOB WM CNOCOOCTBYIOT MX 3awuTe
opraHbl NPOKypaTypbl, OpraHbl BHYTPEHHUX Aen (OpraHbl MUu-
LK), obLecTBEHHbIE OpraHu3aLmy notpebutenen (o6vegnHeHne
notpebutenei). BoTtanyme ot HoBoro MK, B c1. 6 FTKYCCP 1963 .



0TMeYasnoch, 4YTo “3aliMTa rpaKAaHCKUX rnpasB OCyLLecTBAAETCH B
YCTaHOB/IEHHOM NOPAAKe CYLOM, apouUTpaxem WU TPETeWCKUM
CyAOM” MepeyuncieHHbIMU B CcTartbe cpeactsamu. CrefnoBatesb-
HO HOBbIN 'K pacwnpun cgepy rpakaaHCKo-npaBoBOM 3aLUThbI
nyTem yBenmyeHuUa Kpyra ny, HafeneHHbIX NpaBoM Ha OCYLLeCT-
B/IEHUE 3alUTbl FpaXaaHCKMUX npas.

BcooTBeTcTBMM C3aKOHOM Y KpauHbl “O cy0yCcTpPONCTBe Y Kpa-
MHbI” NpaBoOCyAmMe B YKpanHe OCYLLeCcTBSETCA B JOpMe rpaXkaaH-
CKOro, X03MCTBEHHOI0, af4MUHUCTPATUBHOIO, KPUMUHANTBHOTO ©
KOHCTUTYLUMOHHOIO cyfonpounssoactea KOHCTUTYLUMOHHBIM Cy0M
YKpauHbl 1 cygammn o6LLel OPUCANKLUNN. DTUM XXe 3aKOHOM npe-
JycMmaTtpuBaeTcs MPUHLMN rapaHTUPOBaHKA BCEM CyObeKTam npa-
BOOTHOLUEHWI 3aLiMTbl UX Npas, CBOOOA U 3aKOHHbIX WHTEPECOB
He3aBMCUMbIM 1 GecnpucTpacTHbIM CyLOM, 06pa3oBaHHbLIM B CO-
OTBETCTBUM C 3aKOHOM (CT. 6 3aKoHa). Takxe npegycMmaTpusaeTcs
HEBO3MOXHOCTb /IMLWEHNA CYOBLEKTOB NpaBa Ha pacCMOTPeHne nx
[en B cyfe, K NOACYAHOCTU KOTOPOro OHW OTHECEHbI MnpoLeccyalb-
HbIM 3aKOHOM. [pryem nNpaBoM Ha CyfAebHYI0 3awWnTy HagenawT-
CA He TONbKO rpaXkjaHe YKpauHbl 1 lOpugnyeckune nuua, cosgaH-
Hble M0 3aKOHOAATeNbCTBY YKpauHbl, HO Y MHOCTPaHLbl, 1nuua 6e3
rpaXXgaHcTBa M MHOCTPaHHbIE KpUANYECKUE nuLa.

Heob6x04MMO yUnTbIBaTh, YTO NPU COr1aCUM CTOPOH FpaxKaH-
CKME 1 XO3A/CTBEHHbIE CNOPbI MOTYT pacCMaTpuBaThbCs Cyamu, He
ABNAOLWMMMUCA opraHamuy npasocygua. Tak, 3aKOHOM Y KpauHbl
“O MeXAyHapogHOM KOMMep4yecKoM apbuTtpaxe” oT 24 espans
1994 r. onpegeneHbl NpaBoBble NPUHLUUNBLI AeATEIbHOCTU MEXAy-
Hapo4HOro KOMMep4yeckoro apbutpaxa. Katomy 3akoHy npubas-
NeHbl KaK npunoxeHue MNMonoxeHne o MexayHapogHOM KOMMeEp-
4eCKOM apbuTpaxHoM cyge npu TOproBo-nNpoMbILIIEHHON nana-
Te YKpauHbl 1 MonoxeHns o MopcKoin apouTparKHOW KOMUCCUN
npyv TOproso-npoMbILLIEHHOW nanaTte YkKpauHbl. 11 mas 2004 .
NPUHAT 3aKOH YKpauHbl “O TpeTelcKux cyaax”, B COOTBETCTBUU
C KOTOpPbIM 3afaHMeM TPEeTeCcKOro cyfa fBnseTca sawmura umy-
LLeCTBEHHbIX N HEMMYLLECTBEHHbIX MPaB U OXpaHAeMbIX 3aKOHOM
MHTEpecoB CTOPOH TPEeTEeNCKOro pasbupartenscTBa NMyTeM BCECTO-



POHHEr0 PacCMOTPEHUA U pPeLleHns CropoB B COOTBETCTBUM C 3a-
KOHOM (cT. 3). Takue cyabl XOTb U He BXOLAT B CUCTEMY MpPaBoOCy-
AVA, HO MOTYT CYMTATLCA HOPUCAMKLNOHHBIMY OpraHaMuy 3awnThbl
rpaXkfaHCKNX rnpas v 0XpaHAemMbIX 3aKOHOM UHTEPeCOoB.

BaxkHbIM fiBNAeTCca npegocTtepexkeHue B cT. 17 MK YKpanHbl
2004 r. 0 TOM, YTO CTOPOHbLI MMEIOT NpaBo MnepefaTb CroOp Ha pac-
CMOTpEHMEe TPEeTEeNCKOro cyfa, Kpome cfiyvyaeB, YCTaHOBJIEHHbIX
3aKOHOM.

3a 3aWmnToin cBOMX NpaB 1 CBOGOA NMLO MOXET Takxe obpa-
LaTbCA NPU COOTBETCTBYOLMNX YCNOBUAX B MEXAYHAPOAHbIE Cyeb-
Hble yupexaeHna nnu mexayHapoaHole opraHusauunn. B HacTosLLee
BPeEMS camoOil pacrnpoCTpaHEeHHOW sBnAeTcA 3awmTa EBponeii-
CKVMM Cy[lOM NO NpaBam Yen0BeKa, AeiNCTBYIOLLEro Ha OCHOBaHMUM
KOHBeHLMY 0 3aWuTe NnpaB U OCHOBHbIX cBO60A YenoBeka (Pum, 4
HoA6psA 1950 r.).

OTHOCMTENbLHO Kpyra InL, KOTOpble Brpase 06palartbcs B Cy[,
3a 3alMTON CBOEro HapyLleHHOro npasa WM WHTepeca, TO OHO
onpefenserca npoueccyasbHblM 3aKOHOAATENLCTBOM U 3aBUCUT
OT (hopMbl NpaBocyans.

Tak, npaBoM Ha ob6palleHune B cyf MO rpaxAaHCKuM fgenam
HafeneHbl nuua, NPaBo KOTOPbIX HapyLeHOo, UX MpeacTaBUTEeNN,
Y nNonHOMOYeHHbI BPY no npaBam YenoBeka, NPpOKypop, OpraHbl
rocyjapcTBeHHOW BNacTW, OpraHbl MECTHOro camoynpaBieHus
(cT. cT. 3, 45 TMIK YKpaunHbl).

UTo Kacaetca Kpyra fen, Noanexauimx pacCMOTPEHUIO cyfa-
MK obuiel lpucamkumm, To B cootsetcTemm ¢ MK 2004 r. B no-
PAAKe TpaXAaHCKOro CyAonpou3BOACTBAa Cyfbl paccmMaTpuBaroT
[lena o 3alimMTe HapyLeHHbIX, HeNPU3HaHHbIX UN OCnapnBaeMbiX
npas, cBO6GOL UM WHTEPECOB, BO3HUKAIOLWIMX U3 TFPaxAaHCKuX,
XUNNLLHBIX, 3eMEe/bHbIX, CEMEeWHbIX, TPYAOBbIX OTHOLEHWIA W
APYruMX NpaBoOTHOWeEHWIA (cT. 15).

Kpome ocHoBaHuWIA Ans obpalieHns B CyA C 3asiBNEHUAMU O
3alliMTe HapYLIEHHOT0 rpaXk4aHCKOoro npaea Uamn nHTepeca, rpax-
[JaHCKMM 3aKOHOLaTeNnbCTBOM Tak)Ke ornpefensdtdTCs OCHOBaHMA
4N 0TKasa cyja B 3alWMTe HapyLIeHHOro npasa WAW WHTepeca.



B yacTHOCTW, OCHOBaHMEM AN5 OTKasa Cyfa B 3aliMTe HapyLleH-
HOro npaBsa WM UHTepeca CNyXaT: HapyLleHue npas Apyrux nu,
NPUYNHEHWEe Bpea OKpYXalLwel cpeje uin KynbTypHOMY Hache-
VIO NMPU OCYLLECTBEHUN NINL,OM CBOUX FpaXK gaHCKux npas (4. 2
cT. 13 IK); coBeplueHune aeincTBuiA NMLOM C HAMEPEHNEM HAHECTU
Bpes ApYyroMy nnuy v 3anoynotpebieHne npaBomM B Apyrux oopmax
(4. 3 c1. 13 IK); HecobnoAeHNE NNLLOM MOPanbHbIX OCHOB 06LLe-
cTtBa (4. 4 ct. 13 IK); ncnonb3oBaHne rpaxgaHCKUX npas C Lenbo
HenpaBoOMEPHOro OrpaHnYeHNs KOHKYPeHLUuK, 310ynoTpebneHuns
MOHOMO/bHLIM MO/IOXKEHNEM Ha PblHKE, HeJ0OPOCOBECTHON KOH-
KypeHumn (4. 5 c1. 13 IK).

paXkfaHCKO-NpaBoBas 3aliuMTa rpaxAaHCKMX npas U MHTe-
PECOB KaK MNpaBOBas KaTeropus MOXET MMeTb MHOroacrnekTHoe
3HauyeHune. Tak, rpaxAaHCKo-nNpaBoBas 3awuTa MOXeT paccMaTpu-
BaTbCA KaK MPaBOBON MHCTUTYT rpaXKaHCKOro, Tak U rpaxiaHCcKo-
npoueccyasnbHOro npasa. Korga ke npumMeHsaeTca TepMuH “rnipaso
Ha 3aWuTy”, T, KaK NpaBmIo0, UMeeTCs B BUAY CYOBLEKTUBHOE NPaBo
nuua TpeboBaTth OT YMNOJHOMOYEHHbIX OPraHoB NPUHYAUTENbHOTO
NMPUMEHEHNA CPEACTB pearnpoBaHna K HapyLIUTENAM TpaxiaHc-
KUX Mpas. 3alinTa rpaxgaHCK1x npas B OPULNYECKON TUTEPaTYpe,
B HOPMAaTWBHO-MPABOBbIX aKTax MOXeT NPUMEHATLCA B 3HAYEHUU
onpegeneHHoNW CUCTeMbl OPraHM3aLnuOHHO-NPaBOBbIX Meponpus-
TUIA, NPUMEHAEMbBIX B Clly4ae HapyLUeHUs rpaXaHCKUX npas.

Heo6x04MMO YETKO pa3rpaHn4mMBaTh NPaBo Ha 3alUTy rpax-
[JAHCKUX NpaB B MatepuasibHOM W MpoleccyanbHOM 3HaYeHUW.
C no3nuuniA rpaxAaHCcKoro npoweccyanbHOro npasa UMeKTCA Oc-
HOBAHWA CYUMTaTb, YTO peann3aLns npasa Ha 3alMTY B Cyfe OCy-
L ecTBNseTCA B Npefefiax camMOCTOATENbHOr0 MpoLeccyanbHOro
NpPaBOOTHOLUEHWA, BO3HMKAKOLLEe B/INLLA CMOMeHTa 06palleHuns K
Cyy 3a 3aliMTOl HapYyLIEHHOTO rpaXkAaHCKOro npasa (MHTepeca).
B rpaxgaHcKo-npoueccyanbHON HayKe CyObeKTUBHOE rpaxjaHc-
KOe npoueccyasnbHOe NpaBo paccMaTpuBaeTCs Kak yCTaHOB/EHHas
1 obecneyeHHas HOpMaMW rpaxAaHCKOro npoLeccyanbHOro 3a-
KOHOZaTeNnbCTBa BO3MOXHOCTb Y4acTHUKa npouecca AeilcTBOBaTb
onpegeneHHbIM 06pa3oM Man TpeboBaTb ONpefeneHHbIX Aeiic-



TBUI OT cyfa Unu 4yepes Cyj OT APYrux y4aCTHMKOB npouecca B
npegenax HapyLeHHOro OCyLecTBIeHUSA B TOM UK Apyrom gefe. B
cooTBeTCTBMYU €O CT. 122 NMIKY KpanHbl 2004 r. TakMe BO3MOXHOCTH
NINLO MOXET NPUoBpecTun TONIbKO NOC/e OTKPbITAA NPON3BOACTBA B
rpaXkgaHCKOM Aene B cyde Ha OCHOBaHWW, B YACTHOCTU, 3aABNIEHUSA
nmuya, KoTopoe obpalyaeTtcs 3a 3aWwMToli CBOEro HapyLeHHOoro npa-
Ba MM OXpaHAemMoro uHTepeca. OTclOf4a TakKXKe MOXHO MPUATK K
BbIBOAY O HETOXAECTBEHHOCTWN CY6BLEKTMBHOIO rpaXk4aHCKOro npa-
Ba Ha 3aWMTy U CyOBEKTUBHOIO rpaXK4aHCKOro npoLeccyanbHOoro
npasa Tpe6oBaTb 3aWNTbl HAPYLIEHHOrO0 CYOBLEKTUBHOIO MaTepu-
a/IbHOr0 Nnpasa. BaXHO TO, YTO OHU He KOHKYPUPYIOT Mexay Co60M,
a CnocobCTBYIOT B PaBHOM Mepe 3aliMTe OCHOBHOMO FpaXK4aHCKOro
Cy6BbEKTMBHOIO Npasa, Hanpumep, npaBa CO6CTBEHHOCTH.

B UMBMINCTUYECKON HayKe AUCKYCCUOHHbIM ABNAETCA TakKXe
BOMPOC O COOTHOLIEHNN CYOBEKTUBHOIO FpaXAaHCKOro npasa u
npasa Ha 3awuty. OAHW cYUTAlOT NpPaBo Ha 3aWwuTy BMNOJHE ca-
MOCTOATE/IbHLIM MPaBOM, ApYyrve paccMaTpuBalOT ero 3femMeH-
TOM CYObEeKTUBHOIO rpaXaHckoro npasa. MocnefH00 No3ULMIo
crnepyet npusHath 60/ee yfavyHoM, Befb M30/IMPOBaHHOE Cy6bek-
TUBHOE TpaX[aHCKoe MpaBo, SIMLLIEHHOE 3alMTHOro 3/IeMeHTa,
TepsaeT PULNYECKNE BOSMOXHOCTHY ero peanmsayuun. C MoOMeHTa
OTKPbITUS OCYLLecTBNEHUA B Aene 3a cT. 122 MK 2004 r. cy6b-
eKTMBHOEe MaTepmnanbHOe NpaBo Ha 3awWwuTy TpaHchopmMuUpyeTcs B
CyObeKTMBHOE MpoueccyanbHoe NPaBo Ha 3aluTy B COOTBETCTBUK
C npoueccyanbHbiMU npouesypamu. OfHako B Nl0O60OM cnyvae
NpaBO Ha 3aluUTy ABAAETCA NPOM3BOLHbLIM OT OCHOBHOMO Cy6b-
eKTUBHOIO FPaXAaHCKOro npasa U He MOXET CyLiecTBOBaTb 6e3
nocnefHero. 3To CO6GCTBEHHO U NOATBEPXKJaeTCsa HOpMOW CT. 15, B
COOTBETCTBMMU C KOTOPOI “KaXXAa0e N1LL0 UMeEeT NpaBo Ha 3auuTty”,
a Takxxe HopMoW cT. 3 HoBoro MK YkpauHbl 2004 r., cornacHo
KOTOPOW “KaXAoe N1L0 MMeeT NpaBo B NOPAAKe, yCTaHOBNEHHOM
3TMM Kogekcom, 06paTtuTbCs B Cy[ 3a 3aliMTON CBOMX HapyLUeH-

HbIX, HEMPU3HAHHbIX UNN OCNapuBaeMblX npas, CBO6GOA UMW WH-
Tepecos”.



Kpome TOro, Heo6XoAMMO OTMETUTb YETKYI TEHAEeHUU K
NPU3HAHUIO MPaBOBON OXpaHbl 60/iee WNUPOKUM MOHATUAM, MO
CPaBHEHMIO C NpaBOBOM 3awWuToi. B 0OCHOBE MpaBOBOW OXpaHbl
OnpesensloWMMN ABAAIOTCA NPUHLKUNBLI 06ecneyeHns HepyLln-
MOCTU W OCYLLEeCTBNIEHUA TpaXKAaHCKMX MpaB M MeponpusaTus,
HanpasfeHHble Ha NpejynpexieHne HapyweHuin 3Tux npas. B
TO XXe BpeMs, 3alUTHbIe HOPMbl HanpaB/ieHbl B MEPBYO 04Yepeb
Ha BO306HOB/MIEHME HapYLIEHHOro npaBa WM yCTpaHeHUs NpensT-
CTBWIA B €ro OCyL,eCTBMIEHUN MYyTEM COBEPLUEHUS COOTBETCTBYHO-
WMX AencTBUn. B aTUX HOpMax npegycmaTpuBaeTcs OnpefesneH-
HblIi pAj MeponpuAaTWIA, NOCPeACTBOM KOTOPbIX MOTepresLiee
nuuo obecrneynBaeT peannsaynio npasa Ha 3awWwuTy CBOEro Hapy-
LUEHHOro npaBa WM MHTepeca, KOTOpble B COBOKYMHOCTU CBOEM
006pa3ytoT COOTBETCTBYIOLLMIA MPaBOBOM MeXaHW3M 3aluTbl Npas
NMYHOCTK, KOTOpas COLEPXMTCA B KaXXAOW oTpacnu npasa. lMog
KOHCTUTYLLMOHHO-MPaBOBbIM MEXaHW3MOM 3aluUTbl MpaB MOHMU-
MaloT CUCTEMY BIAaCTU rocyfapcTBa, PYHKLMER KOTOPOW ABnAeTCS
3alliMTa npaB YenoBeKa; Npouefypbl TakKoM 3aLliMThl, & TAKXe KOH-
CTUTYLMOHHOE MpaBo Ye/ioBeKa Ha 3almnTy, KOTOpPOoe peannsyeTcs
nocpeacTBOM rocyfgapcTsa M 3ToW npoueaypbl. Takoe onpejgene-
HUE KOHCTUTYLMOHHO-NPABOBOro MexXxaHW3Ma 3aliuTbl ABNSETCH
HECKO/IbKO YMPOLLEHHbIM, MOCKO/bKY He COAEPXUT YKa3aHUs Ha
CUCTEMY NMPUMEHSAEMbIX rOCY4apCTBOM CPEeACTB.

Y. 1 ct. 15 K 3aKkpenssieT 3a KaXAblM NALOM NpPaBo Ha 3a-
WUTY CBOEro rpaxpgaHckoro npaea. OCHOBaHMEM ANs UX 3aLyM-
Tbl ABNAETCA HapylwleHme, HenpmaHaHwme WUJIN ocnapuBaHUe
rpaxgaHckoro npasa. Cogep)xaHue 3TUX OCHOBaHWI 3aliMTbl B
KOMMEHTUPOBAHHON CTaTbe He PaCKPbIBAETCH, HO OHO MPOCEXM-
BaeTCA B COOTBETCTBYHOLLUX HOpMax CTaTeil, YTo perynupyroT Ty
NNV APYTryto KaTeropunio abcontoTHLIX UM OTHOCUTESIbHbIX MPaBo-
OTHOLLUEHWNIA.

HapyuweHue rpaxjaHCKNX npas MOXXeT NPOSBAATLCSA, BUACT-
HOCTW, B:

¢ Heco6NOAeHUN CTOPOHaMMN NPU COBEPLUEHUN CLENKMN Tpe-

6oBaHMii 3akoHa (cT. 215 IK);



¢ pacnpocTpaHeHWW O Nuue HeLOCTOBEPHOWN MHGpopmaLumn
(cT. 277 TK);
¢ pacKpbITUN TaliHbl 0 COCTOSAHUK 340p0BbS Nnua (CT. 286 MNK);
¢ nojBepXeHne @OM3NYeECKOro nuua mnbiTKaM, KUCTA3a-
HWIO, HEYENI0OBEUYECKOMY 0OpaLlLeHUI0 U TOMY NoAo6HOoe
(cT. 289 IK);
¢ HeyBaXKEHWWM K AOCTOMHCTBY M 4YeCTU (hM3MYECKOro nuua
(cT. 297 TK);
¢ MPOTVBOMNPABHOM NULLIEHNN MpaBa COBCTBEHHOCTUN NN ero
orpaHnyerHun (ct. 321 IK);
¢ 06e30CHOBaTe/IbHOM 3aBnajeHUN MNLOM UMYLLECTBOM APY-
roro nuua-snagensuya (cr. 387 IK);
¢ CO03JaHuV Bnajenbly NPenaTCTBUI B OCYLLECTB/IEHUN UM
npasa Mno/sib30BaHUA 1 pacnopsXKeHnsa CBOMM MMYLLECTBOM
(cT. 391 IK);
¢ HenpaBOMepHOM UCMO/b30BaHWUK ToBapa 6e3 cornacus as-
Topa (cT. 443 TK);
¢ HEUCMONHEHUW NN HEHaANeXalem UCMONHEHUN YC0BUIA
o6s3atenbcTBa (CT. 610 IMK);
¢ 06e30CHOBaTe/IbHOM OLHOCTOPOHHEM OTKa3e OT [Orosopa
(cT. 651 TK);
¢ npofjaxe ToBapa HeHajgnexaulero Kkavectsa (cT. 678 'K);
yTpaTe (Hegoctaye) nnu nospexgeHunn sewn (ct. 951 IK);
¢ MPUYUHEHUN (U3NYECKOMY WU OPUAUYECKOMY NULY
NMYLLECTBEHHOIO WIN HEMMYLLECTBEHHOIO (MOPasibHOrO)
Bpefa (ct. cT. 1166-1167 I'K).

HenpusHaHue rpaxpaHCKoOro npaBa COCTOMT B NacCUBHOM
BO3PaXEHNN HaNNuma y nuua CybbeKTUBHOIO rpaXk4aHCKOro npa-
Ba, B YaCTHOCTW, HA MMYLLECTBO, Ha NPaBO MOJ/Ib30BAHUSA XUbEM,
Ha HacnefCTBO, Ha YacTb B 06LEM MYLLECTBE, KOTOPOE Henocpes-
CTBEHHO HE HAHOCUT Bpeja CyObeKTMBHOMY NpaBy, HO CO3faeT He-
YBEPEHHOCTb B MPaBOBOM CTaTyCe HOCUTENA CyObEKTUBHOIO npa-
Ba. B 70O e BpeMs 3[eCb OTCYTCTBYeT obpalieHue Apyrux nu, K

<



IOPUCANKUNOHHBIM OpraHam 06 OTCYTCTBMM Y LA FrPaXx4aHCKoro
npasa. TakuM c/lyd4aem MOXeT ObiTb HeNpPM3HaHMe HOTapuycom
[eACTBUTENbHOCTN MpPefoCTaB/IEHHOr0 CTOPOHOW MpaBoy-
CTaHaB/NBAaILLEro JOKyMeHTa NPy COBePLUEHNN CAENKN.

OcnapuBaHune CyObeKTUBHOIO rpaXKJaHCKOro rnpaBa oTpaXkaeT
Takoe COCTOSIHME MPaBOOTHOLIEHUA, KOrja Cy6beKTUBHOE rpaXx-
[laHCKOoe npaBO OTpPMLAETCA B HOPUCAMKLMOHHOM opraHe. Ecnu
TakUM OpraHoM fBMSeTCH Cyf, TO HOCUTENb OcnapuBaemoro npa-
Ba MOXET Tpe6oBaTb €ro NpM3HaHMWS NOCPeACTBOM 06paLleHuns co
BCTPEYHbLIM MCKOM 1 T. M.

K npaBam, nognexawum rpaxgaHcKo-npaBoBoil 3awure, oT-
HOCATCS BCE MMYLLECTBEHHbIE M INYHbIE HEMMYLLLECTBEHHbIE Mpa-
Ba, NMpuMHagnexalime cyobekTaM rpaxfaHCKOro npasa, KOTopble
BXOLAT B COAEPXaHMe NX npaBocrnoco6HOCTH.

3HaunTenbLHO 60nee CMNOXKHOW ABNAETCA CUTyauns ¢ onpege-
NeHneM MHTepeca, NOCKOJbKY HU B 'K, HU B pyrnx akTax 3aKoHo-
[aTenbCTBa YKpanHbl He faeTca ero onpegeneHue. K cogepxut
eMHCTBEHHYIO OrOBOPKY O TOM, YTO 3aLUTE NMOLNEXUT NNLWb TOT
MHTEpec, KOTOPbIA He NPOTMBOPEYUT OOLLMM OCHOBAM rpaXKiaH-
CKOro 3akoHogartenbctBa. OTMeyeHHasa G OpMynMpoBKa ABNSETCA
HECKONbKO LUMPOKOM 1 MOXeT NPUBOAUTL K MPOU3BOLHOMY TO-
KOBaHWIO B cyfebHO npakTuke. OnpefenieHHOe pelleHne 3TOMN
npo6nembl coaepxntcs B PeweHnn KOHCTUTYLUMOHHOTO cyaa YK-
pauHbl 0T 1 aekabps 2004 r. B gene Ne 1-10/2004 3a KOHCTUTY-
LWOHHbIM npeAcTaBfeHneM 50 HapOAHbIX AenyTaTtoB Y KpauHbl
OTHOCUTE/NIbHO O(ULMANLHOTO TOIKOBAHNA OTAE/NbHbIX MOM0Xe-
HUIA 4. 1 cT. 4 TTIK YKpanHbl 1963 T., B 4aCTHOCTW, TONIKOBaHUe
MOHATUA “OXpaHAeMblli 3aKOHOM MHTepec”, a TakKe OTHOCUTE/Ib-
HO MpejocTaB/ieHUa Pa3bACHEHUA, KacaeTcs M “aTO NOHATUE UH-
Tepeca HPUANYECKOro Mnua - akumoHepa akLMOHEPHOro o6luue-
CTBa, KOTOpOe ob6pallaeTcs B Cy/d 3a 3allMTOW HapyLUeHHbIX Npas
aKLMOHEpHOro obuiectea”.



B cooTBeTCcTBUM C YNOMAHYTbIM PeweHnem KOHCTUTYLWOH-
Hbli Cyd YKpauHbl pewns, 4to “noHAThe “OXpaHsfeMblii 3aKo-
HOM WHTepec”, ynotpebnsemoe B 4. 1 CT. 4 ["paxgaHCKOro npo-
LieccyanbHOro Kofekca YKpanHbl 1 Apyrux 3akoHaxX Y KpauHbl B
NOrMYEeCKO-CMbICNOBOM CBSA3M C MOHATMEM “npaBa”, HY>XHO
NOHMMAaTb KakK CTpemM/ieHWe K MOoMb30BaHNI0 KOHKPETHbIM
MaTepuanbHbIM N/NN60 HeBewW,eCTBEHHbIM 6/1arom, Kak 06-
YCNOB/IEHHOE 00W MM cofepXXaHueM 06BbEKTUBHOINO U Nps-
MO He OnocpeicTBOBaHHOE B Cy6ObEKTMBHOM NpaBe NpocToe
NermTUMHOe paspelleHne, ABNAIOLLLEECA CAMOCTOATE/IbHbIM
06beKTOM CcyfebHOM 3aWnTbl U UHbIX CPEACTB NpPaBOBOW
OXpaHbl C LLe/1bl0 YA0BNEeTBOPEHNA UHAUBUAYASTbHBIX U KO-
NeKTUBHbIX NOTpebHOCTeM, He NpoTuBopedawnx KoHcTu-
TYUUN 1M 3aKOHaM YKpauHbl, 06LLeCTBEHHbIM MHTepecam,
cnpaBefIMBOCTU, AOOPOCOBECTHOCTU, PAYMHOCTU U UHbIM
obuwenpaBoBbIM OCHOBaM”.

B acrekTe nNocTaB/eHHOro B KOHCTUTYLMOHHOM NpejcTasfe-
HWW BOMpoca nosoxeHna u. 1cr. 4 MK YkKpanHbl, 0TMeTU Aafb-
we KOHCTUTYUMOHHBIN Cyf, HY>XHO MOHUMaTb Tak, YTO aKLnoHep
MOXEeT 3alyuiiaTh CBOM NpaBa M OXpaHAeMble UHTepechbl MyTeM
obpalyeHunsa B CyA B C/lydae UX HapyLeHWUs, ocnapuBaHns Un He-
NPU3HaHWUS CAMUM aKLMOHEPHbIM 06LLECTBOM, YHAaCTHUKOM KOTO-
poOro OH ABAAETCA, OpraHaMu UAn ApPyrumu akuuoHepamu 3Toro
obuecTBa.

W3 cofepxxaHud hUNOCOMNCKM U3N0XEHHOTO peLleHns Cnox-
HO cAenatb OfHO3Ha4yHble BbIBOAbl OTHOCUTE/IbHO COJAEpPXKaHUS
NOHATUS “OXpaHseMblii 3aKOHOM MHTepec”. OlHAKO B HEM MpoO-
CnexunsaeTca onpedeneHHas njes, 3aknoyawwaaca B TOM, UTo,
Mo MHeHUO KOHCTUTYUMOHHOTO Cyfa YKpanHbl, 0XpPaHSAeMblli 3a-
KOHOM MHTepec Heo6X0AMMO NOHMMATb KaK CTPEMJIEHUE K NO/b-
30BaHNI0 KOHKPETHbIM MaTepuanbHbiM U/NM60 HeBELECTBEHHbLIM
6narom. lpyrumu cnoBamm, OXpaHsaeMblii 3aKOHOM MHTepec nuua
HenocpeACTBEHHO He OCHOBbIBAETCS Ha UMEHOLWEMCH Y Hero cyob-
eKTMBHOM NpaBe, KOTOPOe, OfHAKO, MOXET Y Hero BO3HWKHYTh B



pesynbTaTe MPUMEHEHUS COOTBETCTBYHLLEro cnocoba 3alinThl.
Han6onee NOMHO TaKOW MHTepec NPOABAAETCA B Cyvasx npegb-
ABNEHUA UCKOB O NMPU3HAHWUW CAENOK HeAelCTBUTENIbHbIMU. Tak,
aKLMoHep MOXeT 06paTUTLCA B CyA C UCKOM O MPU3HAHUMW A0r0BO-
pa OTUYYXAEHMA UMYLLECTBa aKLMOHEPHOro o6uecTBa K TpeTbUM
NnUaMm c HapyweHnem Tpeb6oBaHWUI ycTaBa, MOCKO/bKY Y HEF0 eCTb
NHTEepec Kak y Bnafenbla akuuii OTHOCUTENbHO 3P (EKTUBHOCTI
[lesATeNnbHOCTM obLlecTBa.

Y4YacTHUKM ayKLMOHa MOryT 06paTUTbCA C 3afBIEHNEM O NpU-
3HaHUW ayKUMOHa HefelCTBUTE/IbHbIM MO OCHOBAHWAM HapylLue-
HUA npasun ero nposegeHusa (n. 14 onoXxeHusa o nopagKe npo-
BeAeHUs ayKUMOHOB (My6/IMUYHbLIX TOProB) Mo peann3alnm 3aioXeH-
HOro MUMYLLECTBa, YTBEPXKAEHHOro noctaHosneHneM KM YKpauHbl
0T 22 nekabpsa 1997 r.).

B cnyyae nossieHnsa pm3nyeckoro nuua, NPpU3HaHHOIo Cy4oMm
6e3BECTHO OTCYTCTBYHOLMM WU/IN OOBABNEHHBIM YMEPLUMM, 3TO JIN-
L0 UNKN ApYyrue 3auHTepecoBaHHbIe 1La MOryT 06paTtuTbCs B CY[ C
3asfBneHnem 06 oTMeHe ero peweHus (ct. 250 MK 2004 r.).

Mo NCKY 3aMHTEPECOBAHHOIO NMLLA CYA NPU3HAaeT 3aBellaHune
HeZleiCTBMTENbHbIM, €CNIN BOJIEN3bAB/IEHME 3aBeLLaTeNs He OTBe-
yano ero Bone (cT. 1257 IK). Takum 3aMHTepPeCOBaHHbLIM NNLLOM
MOXET BObITb 060/i1eH 3aBelllaHWeM HacNeqHWNK MO 3aKOHY.

Tpe6oBaTb ONPOBEPXXEHUSA HELOCTOBEPHOW MH(pOpMaLum oT-
HOCUTENbHO YMEpLUEro aimua MOryT YeHbl ero ceMbu, 6aM3KUe
POACTBEHHUKWN U Apyrue 3auHTepecoBaHHble nuua (ct. 277 IK).

Mo obuwemy npasuny, B cnyvyae HapyLeHUs rpaxaHCcKoro
npaBa UM NHTepecay NOTepneBLUEro Mua BO3HNKAET NpaBo Ha
NPUMeHeHNe KOHKPEeTHOro cpeAcTBa 3aliMThl, KOTOPOE 3aBUCUT
OT BUAA HapyLlWweHWa U OT HANUYUA UAKN OTCYTCTBUA MEXAY CTO-
pOHaMW 0653aTeNIbCTBEHHbIX NPABOOTHOLWEHUA. TO ecTb, NOTep-
nesLlee NMMLL0 He o6palLaeTca co BCEMU NPeayCMOTPEHHbIMY Tpe-
6oBaHMAMU K cyady, a U3bmnpaeT MMEHHO TO CPeACTBO 3aLlUThbl, KO-
TOpOe OTBeYaeT XapakTepy HapyLleHMa ero npaea Ui nHTepeca.



Kpome Toro, cT. 16 TakXe 4ONnyCKaeT BO3MOXHOCTb YCTAHOBJ/IEHUA
cnocoba 3awnTbl He TONIbKO CYAI0OM, HO U CTOPOHaMM1 B AOrOBOpe.
Hanpumep, 3a HapyLleHne YCNOBUIA 40r0BOpa O CBOEBPEMEHHOM
onsnaTte NOCTaB/IEHHOr0 MW NepefaHHOro ToBapa, Apyras cTopo-
Ha MMeeT NPaBo Ha BO3MeLLEeHNe He TOIbKO YObITKOB, HO U Heyc-
TONKKN, pasmep KOTOPOW NpeaycMOTPEH LOrOBOPOM MeXAY CTo-
pOHaMu, 1 B Ciy4yae 0TKasa ApYyroi CTOPOHbI OT 4O6POBONLHOIO
MCNONIHEHWS 3TOr0 YCN0BUA, NOTepneBLlas CTOpoHa nMeeT Npaso
Ha NPMMeHeHMe TaKoro cnocoba 3aluTbl Kak BO3MeLLeHne yobIT-
KOB N HEYCTOWKMN.

Ha oCHOBaHMW WC3/10)KEHHOT0 HEO6XO04MMO OTMETUTb TEeH-
OEHUMIO K pacluMpeHnio 3HaYeHUs rpaxaaHCKo-NpaBoBOM 3allu-
Tbl, N0 cpaBHeHMt0 ¢ FTKYCCP 1963 r., UTo NpoABNAeTCA B perna-
MeHTauuy HoBbIM K He TONbKO HPUCANKLNOHHOW 3alUTbl, HO
M BHEIOPUCAMKLMOHHON 3aluThl, pacCLUMPEHUN Kpyra OpraHos u
UL, KOTOPble MOMYT OCYLLEeCTBAATb 3alWUTy rpaxAaHCKUX npas
N NHTepecoB, a Takxe 6o0fee AeTanbHOro perynmpoBaHus oTge-
NbHbIX CNOCO60B 3alMThbl FPaXKLaHCKUX Npas.

CnepoBatenbHO, MOXXHO YTBEPXAATb, YTO FpaXKjaHCKO-NpaBo-
Bas 3aliMTa - 3TO CUCTEMA aKTUBHbLIX Mep, MPUMeHAEeMbIX Cy6bek-
TOM rpaXKaHCKoro npasa, KOMMNETEHTHbIMWU FOCYAapCTBEHHbLIMY
NN pyrumm opraHamu, Hanpas/fieHHas Ha yCTpaHeHue HapyLle-
HUI TpaXAaHCKOro rnpasa WAM UHTepeca, BO3/IOXKEHNE UCNO/HEe-
HWA fofra no BO306HOBNEHWNIO HapYLIEHHOTo rnpasa B Mosb3y Mo-
TepnesLUEro.



