NpakTuka €EBponenicbkoro cyay 3 npas NOAUHU

Mwupocnasa AHTOHOBUY

ITistoTHi pieHHa €BPOIIETICEKOIO
CyZy 3 IIpaB JIFOOVIHV 110 CTaTTi 3
€BpOIIeVICbKOI KOHBEHIIIT:
IIOPIBHSJIBHWI acIIeKT.

Y cTaTTi NnpoaHanizoBaHo gBa
NiNIOTHI piLueHHa EBpoNencbKoro
cyany 3 npas nioauHu «in strict
sense» LWoA0 NOPYLUEHHS cTaTTi 3
€BponencbKoi KOHBEHLT Npo
3axuMCT npas JII0ANHN Ta OCHOBOMO-
NoXHMx ceodop npotu Pocii Ta
npotu ITanii. 3po6a1eH0 BUCHOBKU
wono BusieneHnx Cyoom CTpyKTyp-
HUX Ta CUCTEMHUX Npobnem,
3anponoHOBaHMX HUM 3acobiB
npaBoOBOro 3axMCTy Ta HAaCnNiaKis
MPUAHATTS LUX NiINOTHUX PilLEeHb
Ans noAibHUX cnpae, Lo 3Haxo-

The article deals with pilot judg-
ments of the European Court of
Human Rights (hereinafter -
ECtHR) in the strict sense on viola-
tion of article 3 of the European
Convention on Human Rights
(hereinafter - ECHR) in which in
accordance with rule 61 § 3 of the
Rules of the Court it is identified in
the operative provisions of the
judgment both the nature of the
structural or systemic problem or
other dysfunction and the type of
remedial measures that the state

concerned must adopt at the
domestic level.

AaTbes Ha po3rnaai Cyay.

ITimoTHi pimenHs €BportericbKoro cyAy 3 mpas moanau (Hagari - €CITT) sk meTop imenTudikariii Ta BupimeH-
HsI CTPYKTYPHUX Ipo0IIeM o0 MOpYIIeHb IIpaB JIIOAVHM Y CITpaBaX, sSIKi TTOBTOPIOIOTECA ITPOTH OaraThox KpalH -
cTOpiH €BpOIerICbKOI KOHBEHIIIT IIPO 3aXVCT IIpaB JIIOAMHN Ta OCHOBOIIOJIOXHMX cBobor (Hagaii — €KITT), mepenba-
ueni B PermamenTi €CITJT [1]. Xou mepire mitoTHe pirteHHs 110 cripasi Broniowski v. Poland Oyro mpuviaare e 2004
POKy IIIOfIO TIOPYIIeHHs ITpaBa BJIaCHOCTI Ha 3eMJTio, sgKe TopKaiochk moHazd 80000 moment [2], 11i pimenns mpomo-
BXXYIOTB 3aJIMIIATICE Y 1IeHTpi yBaru mociigamkis mpasa €KITJT ta opucTiB-TipakTHKiB. 3 ogHOTO GOKY, TPOTH [Ied-
Kmx KpalH - cropia €KITT Bxxe IpuiTHATO 110 JIeKiTbKa IMJIOTHMX pintes 3a pisavvm cratTsvu €KITT, 3 iammoro 60xy,
10 JeKiJIbKa IJIOTHMUX pillleHb TpumHATO 1o okpeMux crarrsax €KITT nporu pisHux xpain. [lopiBHsuibHM aHati3
MJTOTHMX PillleHb IO0/I0 OKpeMuX KpalH OyB ITpeIMeToM JeKiTbKOX JOoCTimKeHb [3; 4], omHak 1ikaBumM Oy/ie mpose-
JleHHsI IIOPiBHAJIBHOIO SO KeHHs nitoTHMX pimens €ECITI no okpemunx crarrsax €KIIJI, sokpema, o crarri 3, sika
BXOZIWTBH B UNCIIO CTaTew, MO0 MOPYIIeHHs KX HaIXOAUTh Harbinbre spepHens no CCITT.

Meroro manoi cTaTTi € aHasi3 mimoramx pimens €CITI mmo craTri 3 €KITT momo Hemoackkoro abo Takoro, 1o
TIPUHIDKYE TiTHICTh, TOBOKEHHS 3 YB sA3HeHMMN. 30KpeMa, TOPiBHIOBaTMMYThCS CTPYKTYPHI ITpobeMus; 3axomu,
SIK1 6ym/1 sanpononosani €CITT y mux NTOTHMX PillleHHsAX ypaaaM Aep Kas s iX iMIIeMeHTalil; Ta HacJiaKM IIX
OUIOTHMX PillleHb IS CXOXMX cKapr, noganmx go €CIITL

Binmmosigmo mo mpasuma 61 «[Ipomenypa minoranx pimens» Permamenty €CIIJI, skumM Oyi1o IOTTOBHEHO
PermamenT B 2011 p., «the Court may initiate a pilot-judgment procedure and adopt a pilot judgment where the facts
of an application reveal in the Contracting party concerned the existence of a structural or a systemic problem or other
similar dysfunction which has given rise or may give rise to similar applications». 3rigto 3 § 3 mpaswia 61, «the Court
shall in the pilot judgment identify both the nature of the structural or systemic problem or other dysfunction as well
as the type of remedial measures which the Contracting Party concerned is required to take at the domestic level by
virtue of the operative provisions of the judgment» [1]. Taxy mporiegypy ITOTHIX pillleHb TTOPiBHIOIOTH 3i CIIpaBa-
MW, IO CTaHOBJIATh 3HAYHMM CYCIIIBHMI iHTepec - «class actions», OCKiIIBKY TIOTHI pillIeHHs € 3ac000M BUpiIIeH-
HsI BeJTMKOI TPy ieHTMYIHMX CIIpaB, AKi BUHMKAIOTD 3 OJHi€l cricTeMHOI ITpobiemu [5].

€CITI npunHsB ABa IJIOTHMX PillleHHs OO IIOPYIIeHHs «in strict sense» craTtTi 3 €KIJI, y sIKmx BigIoBigHO
7o § 3 mpaBmrIa 61 B pe3oIOTUBHIN YacTuHI pimenns (in the operative provisions - the conclusion) BkasyeTbcs Ha
TIPVPOJTY CUCTeMHOT TTpobsIeM™ i Ha BUJI 3aX0fIiB ITpaBoBoro 3axucTy (the type of remedial measures), saxi matoTs OyTH

V]IK 341.231.14:342.7](4) AHTOHOBWY Mupocnaea MuxaiinieHa,
TIOKTOp ITpaBa, JIOIeHT, 3aBidyBauka Kadeapy Mi>KHapPOHOTO ITpaBa
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BXWTI BifIITOBimHOIO AepXaBoio. B 11isiomy, Oysto GinbIme crrpaBs, y AKMX BKa3yBajIoCh Ha CUCTeMHY ITpoOsieMy 3TimHo
3i craTTero 3 €KITT i Ha HeOOXiAHICTD BXWMTTS BiNIOBIMHMX 3aX0/IiB, OTHAK y MOTMBYBAJIbHIT YacTUHI pirmeHHd (in
Court’s reasoning).

CCITI mpwrrHAB /1Ba MIOTHI pimeHHs «in strict sense» y cipasax Ananyev and Others v. Russia y ciuni 2012 p. Ta
Torreggianni and Others v. Italy y ciumi 2013 p. B 0Gox pimreHHsX BKa3yBaJIoCh Ha CHUCTeMHe MOPYIIeHHs CTaTTi 3
€KIIT, a came, yMOB yTpMMaHHS y MICIISIX JTOCYIOBOTO VB sSI3HeHH:. BrsHaroun HeMUHYUICTD /10 TIeBHOT MipM CTpax-
TlaHb i TPUHVDKeHBb B KOHTEKCTi Oy 1b-sikoro mo3dasienHs Bosti, CCITJT pos’sicams, 110 BimmosigHo mo crarti 3 €KIIJ,
Tlep>kaBu 30008’ s13aHi 3a6e31meun T, 106 ocoba yTpuMyBaIack B yMoBax, siki Oy 6 cyMiCHVMM 3 TIOBAro¥o /10 JTIO/ICh-
Kof TifHoCTi, 106 c11ocib i MeTo 3acTOCyBaHHS ITHOTO 3aXOAy He TingaBaim ii CTpecoBi Takoro piBHs, kw1 Ou TIepe-
BUINyBaB HEMWHYYMUY PiBeHb CTpaXJaHb B yMOBax yTpUMaHHS, i mo0 3 BpaXyBaHHSM HPaKTUYIHUX BUMOT
yB’sI3HeHH: 1i 300poB’a Ta Omaromomnywds Oynmm agekBaTHO 3abesmederi. OOToBopioloUM MpodIeMy TepertoBHeHH:
Mictip yrpumanng, CCITJT 3asHaums, M0 HaJaHHS MEHI HiK TPhoX KBaJlpaTHVX MeTPIiB IITONIi [I7Is YB A3HEHOTo 3aB-
Koy posrisganock Cygoum gk nopymenHs crarrti 3 €KITTL

IMomo Pocii, BKa3syBasIoch Ha FOCTPy HecTady 0COOMCTOTO IIPOCTOPY B KaMepax TIOIIepeTHbOTO VB I3HeHH:, Opak
CTIAJTBHVIX MiCITh, 0OMEXXeHUT TOCTYTI /IO CBiTia Ta cBiXkoro mosiTps Tormro [6]. €CIT/I BkasaB Ha TPV KITIOYOBUX eJle-
MeHTM B MOpyIIeHHi MpaB AHaHBeBa i bamriposa momgo ymMoB yTpuMaHHS 3TimHO 3i cTaTTeo 3: a) KOXHOMY
yB’sI3HeHOMY TTOBMHHO OyTN HajlaHO OKpeMe cIiajibHe MicIie y KaMmepi; 0) KoXXeH yB s3HeHWT TOBMHEH MaTu B CBOE-
My PO3IIOPSPKeHHI MPWHAVMHI TP KBafpaTHi MeTPM IUTOII; B) KaMepa Mae OyTw I0CTaTHBO BEIMKOIO, 100 yTpm-
MyBaHi MOTJIV BiTBHO pyXaTuch Mix mipemMeTamm Me6rtiB. Kpim Toro, €CITJT Bkaszas Ha Opax HaJIeXXHMX IPOTYIITHOK
(outdoor exercises), 110 po3TIISAAATIOCH K OOTSKyIoda 0OCTaBMHA B yMOBaX, KO 3asBHMKV CKap KMJIVICh Ha BifICyT-
HicTh cBOOONIM TIepecyBaHHs B KaMepax. bysto Takox 3a3HaueHo, 10 HeoOXiTHo 3abe3meunTy B KaMepax IpUpoIHe
CBITITO i OCTYII CBIXXOTO TIOBITPS, @ TaKOX Ha/IaTV YTPUMMaHVM HaJleXHi caHiTapHi Buronm [6].

B mimorHOMY pimmenHi 3a3Havasocs, mo nopyrieHHs Pociero crarti 3 i craTTi 13 (mpaBo Ha edpekTMBHMI 3acib mpa-
Bosoro 3axvcty) €KIIJI 6ymo sussiero Cymgom y 6imert sk 80-tu pirmerHsx mpotn Pocii, mouvmaroum 3 2002 p., i mie
noHap 250 anastoriuamx crpas npotu Pocii sraxommmck Ha posrani €CITI Ha yac IpUIMHATTS JAHOTO IJIOTHOTO
pimrerss. Ha ocrosi rieoro €CITJT mocTaHoBMB, 110 Hea/leKBaTHI YMOBY ITOTIEPeIHBOTO YTPUMaHHS OyITi CICTEMHOIO
npobiemoro B Pocii [6].

Y minoraHOMY pimmenni mopo ITasii 3a3Ha9aIock, 0 YMOBY YTPUMaHHS B 0araThoX iTamiichbKuX B’ I3HUIIAX Oy7n
HecyMmicHMMY 3i cTaTTeto 3 €KIIJ], a came TrepeTIOBHEHICTh B SI3HWUITH Majla CTPYKTYPHY i CHICTEMHY TIPUPOITY, OCKiITh-
KV CTajla pe3yiabTaToM TpuiHATTS [Ipem’ep MinicTpom Itamil mekmapariii mpo HamssudaarHM ctad y 2010 pori [7].
B minomy, mekisibka coTeHb 3BepHeHb IpoTu Itaii smaxopgmivcs Ha posmisaai €CITJT Ha yac HPUHATTS 1IHOTO MJIOT-
HOrO pillleHHs 0f0 nopyineHs crarri 3 €KITJL

Xou B 000X TIIOTHMX PillIeHHsIX KOHCTaTyBalIoCh TOpyIeHHs AepXasamy ctaTTi 3 €KITT momo HeBigmoBigHMX
YMOB YTPUMaHHS B MiCIIsIX TT030aBIeHHs BOJIi, OHaK 3aXOIy ITpaBoBOTO 3axucTy Ta Tepmiam, sxi €CITJT supimms
HaJaTV JJIs IX BOPOBaKeHHs, I 000X KpaiH BUABMINCH pisHMMM. Pocivickki opraHm BIagm y cIiBIpari 3
Kowmirerom minicTpis Pagy €spornv moBmHHI OyIm MpOTATOM ITeCTH MICAIIB 3 IHs, KOJIM IiJIOTHe PillleHHs CTajlo
OCTaTOYHVM, BIPOBAJIUTV IPEBEHTVBHI Ta KOMIIEHCATOPHI 3aX0/IM LIOI0 3BMHYBaveHb y mopyienHsx crarri 3 €KITJI,
BKa3aHUX y JaHOMYy pimreHHi. ITasmivicbkkomy ypsmy HamaBaBcs pik Biff aTy, KOJIM MiJIOTHE pilTeHHs HabyIo UMHHO-
CTi, M1 BXUTTS epeKTUBHMX HallioHaJIBHMX 3aXO/IiB IIPaBOBOTO 3axMCTy ab0 TaKmX 3axofiB, SKi Hamanu O afexsaT-
He i JOCTaTHE BiAIIKOAyBaHHS KON y BUIIAJKaX TTePeTIOBHEHHS B I3HUITb.

3acTocoBytoun mporieaypy mistoraoro pimterHs, €CITT nependaums y meTansx, SKMM anHOM Pocivicbkum ypsr
TIOBMHEH BMKOHYBATV PIiIlIeHHs i BUIIPaB/ISATH CUCTEMHI TTOPYIIIeHHs IIpaB JIIOIVHY B 3a3HaueHin cdepi. 30kpema,
Pocito 6y0 3000B’s13aH0 BXWUTV TaKMX 3aX0fIiB: IOKPAITATY YMOBY YTPVMAaHHS ITUTSIXOM 3HATTS TOBCTVIX PEITiTOK 3
BiKOH Kamep, 301IbIIIeHHs KiJTBKOCTI yTIIoBMX KabiH, BiJOKpeMIeHHs TyasleTiB y KaMepax TOIO; 3MiHUTW ITpaBoOBYy
6asy 110710 TIOTIepeTHBOTO YTPUMAaHHS, a TaKOX BiTIOBiTHI BiTHOCHHN i MPaKTUKy; BU3HAYMTY MaKCUMMaTbHY MiCT-
KiCTh KOYKHOI B’ I3HWITI [Is TToTIepeKeHH:I ITepeIToBHeHH:; 3a0e3eunTi JKepTBaM IIpaBo Ha ITOJJaHH: CKapr Ta OTP-
MaHH: KOMIIeHCallii 32 HeHaJIeXXHi YMOBY yTPUMaHHS B CJIAUMX 130/ TOpax.

B 06ox minotamx pimennsx €CITI inerTndikysas mepronpryanHy MeperroBHeHHs Y MICIISX TTOIepeTHbOTO
VB’ SI3HeHH: SIK HagMipHe BMKOPVUCTAaHHS i TPMBAJIiCTh JOCYA0BOTO yTPUMAaHHS ITif] BapToio 0e3 JoCTaTHiX Ha Te IIifI-
cras. €CITT 3a3Hau9MB, 1110 TT030aBIeHHS BOJIi IO CYJOBOTO PO3IJISY TMTOBUHHO OyTV BUHSATKOM, a He ITPaBVITOM.

Hacmigky mpuitHATTS MTOTHUX PillleHb o0 MOMi0HMX cIIpas, sKi 3Haxomyumch Ha posmrani €CITT, mms o6ox
KpaiH TaKOX BUSBWINCH pisHUMM. Y mitoTHOMY pimtenHi mopmo Pocit €CITT supimme He BigKIagaTy posIjs aHa-
JIOTiYHMX CKapr, sKi BXe Oyyim BusHaHI npuiHATHMMY 3a cTaTTeio 3 €KIIJI, a came, €CITT y mimotHOMY pirenHi
Ananyev and Others v. Russia 30008’ s3aB Pocito 3abesneunTy axHammByIIe BperymosadHs 250 cripas, sIKi 3HaX0u-
mmch Ha posriszi B €CITT, Bupomosx gsaHaarsaTy Micsaris. OTxe, Ha BimMiHy Bif 6araThox CBOIX MiJTOTHMX piIlTeHb,
C€CITJT ne BigKIaB pO3IIIA MOAIOHMX cripaB mpoTu Pocii, 1o BxXe Oyim BU3HaHI MPUMTHATHUMMY, «3aJIUIIA0YN 1X B
aKTVBHIV cTa/Iil K HeBUTiIHe HaragyBaHHs Pocii mpo HeoOXimHiCTE BUKOHAHHS TITOTHOTO pirmeHHs» [5].
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o x mo Itamii, €CITI y mimorHoMmy pimenni Torreggiani and Others v. Italy Bupimms, 1110 po3IIIds, cKapr, sIKi TOp-
KaJIVICh BUKITIOYHO TIEPETIOBHEHHS B iTaNiMIChKMX B A3HUIIAX, Oye MPpMU3yIMHEHO Ha OfWH PiK, ITPOTATOM SIKOTO
ITasivicbka Bj1a/ia IOBMHHA BXUTH BiIIIOBiIHI 3aX01 Ha HalliOHAJILHOMY PiBHI.

Ortxe, 3actocysannst €CITI npouenypu OUIOTHKUX pillleHb IIOA0 CKapT, SKi TOPKaOThCs MOPYIIeHb, 10 MaloTh
CMICTeMHUVI XapaKTep, CIIPsIMOBaHO Ha MigBuITeHHs edeKTnBHOCTI poboTtn Cymy i, IK CBiTUnTh TTpakTHKa, B Oi/TbITIo-
CTi BUIIA[KiB [ep>kaBy afeKBaTHO pearyroTh Ha Taki pimeHHs. ITpoeneHnii HOPiBHAIBHUM aHaIi3 IBOX IIJIOTHMX
pimmers €CITT o crarti 3 €KITT mpoTn Pocii i mpoTwm ITasmii, B pe30omoTHBHI YacTuHi SAKMX 0710 BKa3aHO Ha CHCTeM-
He TIOPYIIeHHs YMOB YTPUMaHH: B SI3HIB B MiCIISIX JOCY0BOTO T1030aB/IeHHs BOJIi, CBiTUMTD IIPO Te, IO He3BaXKaro-
1 Ha IOPYIIIeHHs OJTHOTO i TOTo X MaTepiangpHOTo mpasa €KITJI, icHyfoTs pi3Hi HartioHaIbHI 0COOIMBOCTI 3/AiTICHEeH-
He Ta 3axucTy 1mx mpas. CCITIT y cBoix miyToTHMX pilleHHsAX BKa3aB Ha HeOOXiTHICTb BXUTTS Pi3sHMUX 3aXOfIiB ITpaBo-
Boro 3axucty B Pocii Ta B ITajii i Haap pisHi TepMiHM 1)1 BUKOHAHHS UMX II10THMX pimens. €CITT takox 1o pis-
HOMY IIiiMIIoB A0 aHayioriunmx ckapr oporu Pocif ta Itasii, sxi smaxoguivcs Ha posmsaai Cyny. Binxiasmm Ha pik
posrisn cripas 1o craTTi 3 €KIUT mpoTu Itasmii, €CCITT Bupimms TpomoBXuTy o3Iy HofibHmx ckapr mpoTn Pocii.

LlixaByM IMTaHHAM 3aJIMITa€ThCS peakilid Aepkas Ha minoTHi pimenss €CIT, mo moTpebye okpemMoro gocTif-
JKeHHs. AJKe Ha OCHOBI TOTO, SIK Jep>KaBV BUKOHYIOTE ITIJIOTHI PillleHHs, MOXXHA TOBOPUTY PO e(PeKTMBHICTD ITiel
nporienypu. Ik HemmomasHo 3a3Hauns CCITJT, Takoi X MpoIieypy MJIOTHMX pillleHb Oyze TOTPUMaHO IPW PO3IIId-
ni monaz 8000 ckapr 1010 TIOPYIIIeHHs MpaBa Ha ITeHciiHe 3a0e3medeHHs B YTOpmWHI Ta B iHIIMX cIIpaBax ITOf0
CUCTEeMHMX MOpylLIeHb IIpas joauHu. Lle 1me pas migTeepkye BaXIJIMBICTh 3aCTOCYBaHHS HPOLeAyPY MIIOTHMX
pimens B nmpaxTini €CITL
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Summary

The article deals with pilot judgments of the European Court of Human Rights (hereinafter - ECtHR) in the strict
sense on violation of article 3 of the European Convention on Human Rights (hereinafter - ECHR) in which in accor-
dance with rule 61 § 3 of the Rules of the Court it is identified in the operative provisions of the judgment both the
nature of the structural or systemic problem or other dysfunction and the type of remedial measures that the state
concerned must adopt at the domestic level. In these two judgments: Ananyev and Others v. Russia (2012) and
Torreggiani and Others v. Italy (2013) the ECtHR decided that there was a recurring structural problem of inadequate
conditions of detention with dysfunction in the prison system at the root.

The author compares measures which were required by the ECtHR in these two cases. The Russian authorities
were to create in cooperation with the Committee of Ministers within six months from the date on which the judg-
ment became final a binding time frame for implementing preventive and compensatory measures in respect of vio-
lations of article 3 of the ECHR. The Italian authorities are to bring about the creation of an effective remedy capa-
ble of affording adequate and sufficient redress in cases of overcrowding in prison within one year from the date on
which the judgment became final.

The follow-up in these two cases also turned out to be different. While in the pilot judgment against Russia the
ECtHR has decided not to adjourn the examination of similar applications pending before it, in case against Italy the
ECtHR ruled that examination of applications dealing solely with overcrowding in Italian prisons would be adjourned
during that period pending the adoption by the domestic authorities of measures at national level.

The author comes to the conclusion that though a pilot-judgment procedure of the ECtHR in most cases turned
out to be successful, for determining the efficiency of this procedure the thorough research is needed of the imple-
mentation of both long- term initiatives and short-term measures adopted by states after pilot judgments of the
ECtHR against them.



