
/NTERNATIONAL EXPER/ENCE 

R. Petrov, Т. Kyse/ova 

"APPROXJMAТION'' AND ''HARМONIZAТ/ON'' OF LEGISLAТIONIN 
INTERNATIONAL AND EUROPEAN UNION LAW 

Haviпg coпfiпned its .. Europear1 сІюісе" at tl1c Paris Summit in September 
2000, Ukraine coпtinues tl1e process of iпtegration іпtо Еuгореап апd iпternatioпal 
economic organizations. Tl1is requires rethinking its economic роІісу as well as 
ІаuпсІ1іпg global ро І itical, economic ar1d legal reforms, іп particular·, appro\.ima
tion and harmonization of Ukraiпian legislation to rules of international trade '. lt 
becomes ar1 objective for Ukrainiaп legal sclюlarship to provide а rnetlюdological 
basis for these processes апd to study doctriпal approaches to the l1arrnonization 
and approximation ir1 thc fїeld of Europcan Union (hereinafter EU) legislation. 

One l1as to Ье a'v'.are of particularitics of legal system of every supranational 
international organization while briпgiпg Ukrainiaп legislation closer to it. Tl1us, 
according to the Articlc 51 of tl1e Partnership ar1d Cooperation Agreemcnt 
(hereiпafter the РСА) between the EU апd Ukrai11e tl1at was srgned in Luxernbouгg 
on tl1e l6-tl1 о f J uпе 1994 and rati fied Ьу tl1e Parl iarneпt of U krai пе on tl1e l-tl1 of 
Marcl1 1998, "ап important coпditior1 for strengtl1eп іпg tl1e economic І iпks between 
Ukraine and the Commuпity is tl1e approximatioп ofUkraiпian existing and future 
legislation to tl1at of the Comn1t111ity"'. Іп the Order of tl1e Presideпt of Ukraine 
"Strategy of lпtegratioп of Ukraiпe into the EU" dd. the І O-tl1 ofNovember 1997 it 
was deterrniпed that approximation oftl1e пationallegislatioп will Ье made tl1rough 
adaptatioп of Ukrainiaп legislatioп to EU l egislatioп1 • Article 2 of the Cabinet of 
Ministers Regulation "On the Natioпal Concept of Adaptatioп of Ukrainian 
Legislatior1 to EU Legislation" states tl1at adaptation of tl1e legislatioп consists of 
three stages, inter а Ііа preparatio11 of exteпded prograrп of І1апnопіzаtіоп oflJkr·ai
пian legislation to EU legislation4

• 

The notio11s of'tapproximatioп", " l1armonization", "adaptation" of legislation 
are distiпguisl1ed Ьу forms and methods of legal regu lation, as well as Ьу results 
these processes аге aimed at. ln opinion of У. Trkhornirov, approximation of 
legislatioп means а common роІісу of the states to determine commoп dir·ections 
of consisteпt developmeпt of tl1e 11аtіопаІ legislatioп іп order to overcome legal 
differences and to acl1ieve cornmoп legal so lutions". Alrtlюr lrses the поtіоп 
harmo11izatio11 alo11g "vitl1. oreve11 i11stead ofthe 11оtіоп approximatioп of legis l atioп 
referring to tl1e "Treat) Bet,veen Republic of Belarus, Republic of Kazakl1stan. 
Republ і с of Kyrgizstaп апd tl1e Russiaп Federatioп 011 Prornotion of lпtegratior1 in 
Ecorюmic and Humanitariaп Fields", in which the goals of approximation and 
harmoпization а ге ideпtical. ТІ1е notions of approximatioп, harmonizatioп, adapta
tion, modellaw-making are also referred to as directions апd forms oftl1e coпsistent 
developrneпt of пationa І Іе~а І systems5 . 

Law-making activity drrected towards approximation of Ukraiп iaп lcgislatioп 
to EU legis latioп requires c lear definitio11s of "approximatioп ", 'i1aппonization ·· 
and "uпification" і11 EU law апd іпtеІ'І1аtіопаІ la"v. ln tl1is coпtext, it is crucial to 
disti11guisl1 the аЬо\е notions as understood іп EU law апd inteГilatioпallaw. 

"Harmonization" and "approximation" of tlze natiomzl legi~·/ation 's in EU law 

Article З( І )(h) of the Roman Treaty defines approximation of the Mernber 
States legislatioп to ЕС legislation as опе of tl1e ЕС activities апd as а11 esse11tial 
part ofthe ЕС Common Market6

. ЕС law experts are not unaпimous as to whetl1er 
пotions of approximation апd l1armonizatioп а ге identical іп tl1e ЕС legislatioп. f-or 
example, Americaп lawyers Bermanп, Govel, Davey апd Fox bclievc that "ар-
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proximation" in English version of the ЕС Treaty is not а proper translatioп of 
·'rapprochement" from Frencl1 апd "Angleichuпg" from German origiпal versioпs 
oftl1e ЕС Treaty, . ldentical Dutch expressioп "паdег tot elkaar Ьrепgеп'' is І iterally 
traпslated as "briпg closer together». Besides lщnnoпizatioп could l1ave а syпony
mous meaniпg to approximation in Articles 93, 95, 136 of the ЕС Ггеаt}. Jn the 
opi11ior1 of the scholars the above пotions of approximation апd hannonization іп 
the ЕС Treaty агс ideпtical апd have the same сопtепt. Or1 the contrary, а great 
majority of scholars in the field of Roman Іа'' have an opinion tl1at notions of 
approximatioп and harmonization should Ье used with di fТегепt meaпing as it \vas 
supposed Ьу tl1e drafters of tl1e ЕС Treaty8. We share tl1eir positioп ar1d coп sider 
l1armonizatioп апd mutual recogпitioп of r1atioпal rules ( l1 ereiпafter - mutual 
recogпition) to Ье the metlюds of approximation of tl1e Member States legislation 
to EU laws. 

ТІ1е metlюd of l1armonizatioп іп tl1e EU law meaпs implemeпtation of the 
соттоn rules based on the provisions of primary (ЕС Treaty, Treaty ofthe European 
Union, Treaty of Amstcrdam, other treaties) and secondary ЕС legislation 
(Regulatioпs, Directives, Decisioпs and otl1er legal acts) Ьу Member States. SLrcl1 
general ru les do rюt foresee un і fication of laws of Member States because tl1ey а ге 
rssued solely with the purpose of the ЕС Commoп Market proper functioniпg9 

The process of harmoпizatioп of the паtіопаІ legislation іп tl1e EU іп accor
dance with tl1e Articles 94, 95 of the Roman Treaty is pursued througl1 issuing 
directives Ьу the Counci l of Ministers or the ЕС Commission from tl1e concept of 
tl1e European Parliament оп ecorюmic and social problems. According to the Article 
249 (З) ofthe ЕС Treaty а directive shall Ье biпding, as to tl1e results to Ье acl1ieved, 
uроп еасІ1 Member State to wl1icl1 it is addressed, but shall leave to tl1e пational 
autlюrities tl1e сІюісе of forrn, апd metlюds of its implemer1tatior1. 

MetiiOfl.'i of approximatiou of tlte МетЬег State.'i legis/atioІІ 

llistory of creation of tl1e ЕС rnarket witnesses, that l1armoпization of tl1e 
legis latioп ir1 tl1e EU member-states is achieved апd fulfilled іп the followings fonns: 
а) total harmoпization - provisions of ЕС dir·ectives are to Ье literally and fully, 
without derogatioпs, implemented into Member States' legislatior1; Ь) partial 
l1armonizatioп - only Member States' legislatioп related to the iпtra-communit) 
trade is l1armor1ized w/1ile legislatioп in domestic issues is left unchanged: с) 
minimum harrnoпizatioп - ЕС directives set out common rules іп the form of 
maпdatory de rni11imus r·Lrles 'While Member Statcs сап foiiO\\ higl1cr 11аtіопаІ statl
dards; d) optioпall1armoпizatioп- Member States a11d undertakiпgs indepeпde11tly 
choose to аррІу eitl1er harmoпized ЕС commoп rules or provisioпs of domestic 
legislation 10

• The most successful l1arrnonization has been acl1ieved in the spheres 
of freedom of establ isl1ment and renderiпg the services in the ЕС lnter11al Market. 

ТІ1е metlюd ofmutual recognition is younger than the method ofharmoпizatioп 
іп ЕС law. Being brought into life Ьу tl1e European Court of Jltstice (hereinafter 
the ECJ), tl1e method ofmutual recognition was formulated for tl1e first time in the 
Wl1ite Paper "Fonnation of the lnternal Market". lt was proposed to simplify the 
metlюd of l1arrnor1iLatior1 of tl1e ЕС la'v апd to substitute it wl1ere possible Ь} tІн~ 
metl1od ofmutual recogпitioп . The method ofmutual recognitioп has beer1 applied 
for the first time Ьу the ECJ іп the cases Dassonville апd Cassis de Dijon 11 in order 
to remove measures inhibiting freedom of movemcпt of goods in trade betweeп the 
Member States. The ECJ formulated the method of mutual recognition as an obli
gatioп ofal l Member States to rепюvе on tl1eir teпitory апу direct or i11direct dis
crimination of free movement and sale of goods that wcre legally produced and 
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acccpted to sale in otl1cr Member Statcs. Ану Member· State slюtrld motoally 
recogн ize r·нles апd staпdards аррІ ied іп other Member States. 

ТІ1с metlюd of'mttttral recogпitioп for·c~ees cxceptio11s from tl1e lпtemal Maгket 
fr·eedom~ Гог the ес V1ernber Stales. Тllese include tlюse exceptiOІlS tllat ··have 
Ьее11 proYed Ь) 11С\\ data ofscierlLific researcl1'' анd required Ьу tl1e need to protect 
pu Ь І іс І1еа І tl1 ar1d ptr Ь І іс security, en \ iron rneп t анd і пd ustria І еп v iroпment, coпsomer 
rigllts. However, ever1 aftcr adoptioп oftl1e measшes 011 llarr11011izatioп ofMcmber 
Statcs' legislatioп Ьу tl1e ЕС Cour1cil ofM iпi stcrs or thc Commissioп any Mcmber 
State l1as discretion to follow provisioпs of паtіопаІ legislation Ьу reasoпs of the 
пational interest under сопd іtіоп ofrпaпdator) notice oftl1e ЕС Cornrnissioп. Withiп 
six moпtl1s the Commiss ioп considers practicabi І ity of prescr\ іпg tl1e aboYe
mentioпed provisions of а Member· State 's dorпestic law. !.atter cou ld Ье recogпized 
as 'oid if tl1ey promotc dircct di~crimiнatioп ог соУегеd limitation of iпtra
commullity tradc апd impedes tl1c Гш1сtіопіпg oftl1e ЕС Commoп Markct. Іп casc 
ofabttse oftl1e above e:-.ceptioпs tl1e Commis~io11 ог Mernber State сап аррІу to tl1e 
ECJ (Articlc 95 (9) Romaп Тп:~аtу). 

Metlюds of l1armoпizatioп анd rшrttra l гecogпition Іш' е accclcratcd tl1c ap
proximatioп of lcgal systems of tl1c МеrпЬег States апd establisl1meпt of thc F.C 
Common Market. АррІ ication oftl1c above metl1ods of approximation of lcgislatioп 
gave opportunity to tl1e Merпber States to аррІу пюst сопvен іепt forms and rпetlюds 
of implemcr1tatюn of tl1e ЕС lcgislation іпtо tl1eir O\VIl пational lcgal systems. 

Associate or ftrll EU membcrsl1ip ca11didate countries slюuld l1armoпizc tl1eir 
оwп nationalla\\S to ЕС cornt110r1 rtrles or to approximate tl1eir O\vn 11atior1allegis
latioп ir1 order to арр Іу tl1e metlюd of rщrtual гссоgпіtіоп of tl1e ЕС r1оппs аrн.І 
staпda r·ds 1 -. ІІаrпюпіzаtіоп of tl1c сапd idatc cotmtries lcgislatior1 can Ье асІ1 ievcd 
іп any fопп tl1at is most appr·opriate for· tl1e паtіопаІ iпter·est oftl1e caпdidate couп
tries. ho\vever, with tl1e obligatioп to coпform to tl1e CU rпerпbersl1ip criteria апd lo 
establisl1 competitive markct eпviror1meпt. 

"Iiarmonization" ти/ ··unification'' of legi!>·Іation in ltltemational ТrшІе Lmv 

Process ofl1armoпization of lпlcrпationa l Trade La\v was i11itiated alread) іп 
tl1e 20-ies ofthe t\verllres сепtшу. Іп 1923 tl1er·e \vere s igпed fiгst Gепе\а rr·otocols 
оп ІпtеrпаtіопаІ Comrлer·cial Ar·bitratiot1 апd ir1 1927 grottp of scl1olars uпder· tl1c 
leadersl1ip оГ Emest Rabel lattпcl1ed tl1e draГtiпg of interпatioпal coпveпtions 011 
interпatioпal sale ot' good~ 11 • At preserll tl1e r1eed to llarrl10І1ize legislatioп ін tl1e 
spl1ere of ІпtсrпаtіопаІ Tradc La\\ becorпcs r1юrc urgc111. Blrsiпe~s commuпrtics. 
\VI1ich promoted tl1e process of l1aплonizatior1 іп intc111atioпal tr·adc, are ir1tcr·ested 
іп unified regime ofiпteГilatioпal tгade a11d еІітіпаtіоп ot'tr·ade barrier·s. Most suc
ccssfully l1arrnoвizatioп is bcing сапіеd out і11 thc fоІІО\\Їпg spl1cres: dispute 
гesolutioп (iпternatioпal comrпercial arbitratioп). bar1\... апd ІіпапсіаІ services. in
tcrпatioпal sales of goods. 

ТІ1е аЬsепсс ofsi пgle iпstittttion to Іщгтопіzе lcg i slatюп апd cor1trolrts аррІі
саtіоп оп behaiГoftl1e state- parties to iпtcrпational treaties, is а specific feature of 
harmoпizarioп ir1 tl1e field ofiпte111atioпa l trade '""'· Lu does l1ave strcl1 ar1 ir1stittrtior1 
as tl1c ECJ, \..,[,icll gives uпіfоп11 iпterpretatioп of' EU la\v Ьіпdіпg for а ІІ Membcr 
States courts (Art. 234 Rorпar1 Trcaty). lr1 tl1c spl1cre of lпternatioпal Гrade Іа"' 
aпalogous institнtioп, tl1at cou ld Іщ\е Ьсеп called tl1e ІпtетаtіопаІ Corпrпer·cial 
Court, l1as rюt Ьееп establisl1ed, апd presurпably \villrюt Ье establisl1ed in nearest 
times. taking іпtо accouпt difТerent impedirпents ofecorюmic апd politicalr1ature. 
Tl1erefore, tl1e role of drafting and interpretation of interпatioпaltrade Іа\" is tа\...еп 
up Ьу tl1e so-called forrntrlatiпg agencies. Strc11 ageпcies cou ld Ье intergovemrпeп
tal (UN Commissioп оп lnteГilalional Trade La\v (UNCITRAЦ, lпstilllte of 
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Uпificatioп of ІпtеrпаtіопаІ Pr·i, ate l.<н" (UNIDROIT). Thc Hagtte Coпfcreпct: of" 
Private lпtcrnatioпa/ La\v) as \vell as І1011-gO\CГI1111ental, cstab\isl1ed Ьу multi
пatiol1al corporations and busiпess of dіfТегепt states (ІпtеrпаtіопаІ Cl1amber of 
Comrncгcc (ІСС). tradc associations GAFTE, /АТА). T\1ese orgaпizatioпs forrnu
latc legalпorп1s апd popularize tl1em amoпg bLІsiпess апd statcs. 

On tl1c contraгy to EU \а\\, iпter11atioпal tr·adc Іа'' (/ocs rюt Lrsc rюt10r1s adapta
tion апd approximatioп of legislatioп. ТІ1е process of creatioп of tmified rюпns of 
ІпtеrпаtіопаІ Trade La\v is c/1aгacterized as uпificatioп or f1armoni;atio11 of" lav.. 
There ar·e t'vVO аррюасІ1еs of distiпgнisl1iпg rюtioпs ofhaпnoni;atioo arнJ нn і ficatioп 
іп iпtcrпational tradc la'vv. Іп tl1e оріr1іоп of 011с gгонр of' cxpcrts. tl1e ноtіоп 
l1arrnonizatioп is used to deterrпioe globallegis\ative process оп irlLerпatiooal\evel 
directed L0\1\ards tl1e l1armoп) of іпtеrпаtіопаІ tr·ade. At the sarne time uпification is 
uoderstood as опе of tl1e rпetl1ods of І1апnопіzаtіоп tl1at means dr·aftiпg of siпJ?Ic 
нпіfісd lcgis\atioп оп iпtematioпal tradc іп difТcгeot states 1 НО\\С\-СГ, іп онr· op111-
ion, it is impossible to distiпguis\1 r10tioos Ішплопіtаtіоп ar1d нпіfі~о:аtюr1 rп iпter
natioпal trade \a'vv. Un і ficatior1 of interпatioпal trade legislatioп сао Ье ас\1 іе' ed Ьу 
interпatioпal coпYentioпs as \Vell as mode\\a\\'S . r1atioпal te:-..ts of\\\1icl1 сап var). 
ТІ1е r1otioпs of uп і ficatioп aod harmoп izatioп ar·c нsed as syr1011yms. for елаmрІс, 
іп tl1c UN Gcпeral Secretary's Report On Progressive Oe\'clopmcrн of' Іпtегпа
tіопаІ Trade Law апd іл Professor Bonel\· s \\Orks Іf. 

Tl1ere are tl1rcc major metl1ods to acl1icve trnificd regimc oflcgal regнlatioп in 
field of іпtеrпаtіопаІ trade la\v. ТІ1е first metlюd is l1armo11izatioп Ь) bilateral or 
mLІitilateral iпtematioпal conveпtions. C:-.amplcs of this mctlюd агс: BrLІsscls 
Co11ver1tioo Оо В і 1/s of Lad i11g ( 1924 ), Ne" Yor·k Сопvс11tіоп Оп Rccogп іtіон a11d 
Еп for·ccrllCПt of Fогеіgп Arbitral A\vards ( 1958), Уі сп па Corl\ епtіоп Оп Coпtracts 
of lпterпatio11al Sale of Goods (І 980). The seco11d method rs modc! lcgrslatюп 
dr·afti11g of model la\vs tl1at l1avc 11011-Ьіпdіпg 11aturc. Іп tl1is casc ап ordir1ar) 
legislative process is LІsed іп accor·daпce vvitl1 tl1e CoпstitLrtioп ofa state tl1at eпacts 
а пюdе! la\v. ТІ1е most successful model !a'vv is tl1e UNCIТRAL Modcl Law оп 
l11ter11atioпal Commercial Arbitratio11. Accordiпg to UN data, this la\v \vas taken as 
а basis for паtіо11аІ legislatio11 of more tl1ar1 25 countгies iпcludi11g tl1e Russiaп 
1:cderatioп a11d Ukrai11e 1 

• llo,,ever. almost а!! coLrпtries cl1aпged some рго' іsюпs 
of tl1c rnodcl la\v. Tlнrs. Ukгаіпе апd tl1e Rнssiaп Fcderatioп lla\c пarrowcd ar1d 
detailed applicability of tl1e law as vvell as exciLІded the provisioп tl1at graпted 
arbitr·ators tl1e rigllt to act as amiable composrteurs (irнeппediar·res). І11 the L N 
experts' оріпіоп, tl1ese cl1a11ges. altlюugl1 added some pecLІ iia rities іпtо tl1e legal 
status of iпter11atio11al commercial arbitratioп іп difTereпt cour1tries. а ге r10t ser·юus 
obstacles for· harmoпizatioп of iпterпatioпal trade lavv. ТІ1е tl1ird metlюd is tl1e so
called coпtractнa! metlюd. lt is applied іп codificatioп of trade customary la\v Ь) 
11011-goverшлe11tal orga11izatioпs. Лs а result. tl1is metlюd reПects і11 creatioп of 
pгivate cod і ficatioп. staпdard coпtracts, "! iviпg documeпts" і 11 tl1e lпtemet a11d otl1ers. 
For еха111рІс. l пtcmatio11al Corл mcrcial Cl1ambcr ''or·kcd Ollt <;Laпdaгdizcd tcп11s 
of'salc INCOTERМS апd Uпifor·m Comrnercial Pr·acticc1

'. Mor·covcr·. "Pr·i11ciplcs 
of lrltematioпal Co11tracts La\v of' 1994" (а very SLІccessfu l systematizatioп of tl1e 
basic pro\ isions of iпterпatioпal coпtгacts law) сап also Ье coпsidered as ап example 
of tl1e contractual method applicatior1. Altlюugh draftcd Ьу irнcrgovcr·пr11Crltal 
orgaпizatioп- UNIDROIT. it is а r10n-biпdi11g legal act a11d са11 Ье LІsed Ьу parties 
to r·egu late particular cor1tracts bet\vccп tl1em. 

Tl1c таіп distiпctioп bct\vceп tl1e above rпetl10ds of l1аrтопіаніоп is tl1at tl1c 
metlюds ofcoпveпtioпs апd modellavvs are applied exclusively Ьу tl1e iпitiative of 
states, \\ l1ile cor1tractual metlюd is applied Ь) sLІbjects or а паtіопа! Іа\\ (11аtшаІ 
апd jLІridical persoпs) bascd оп а part) aLІtorюmy. Lcgalпorms rcsultcd f'rorл tl1c 
со11vеІ1tіоп metlюd are of Ьіпd іпg пature "' l1i Іе sLrbjects of foreigr1 ecorюm іс acti'-
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ity in contractual states can chaпge tl1e content of the пorms created Ьу the t\vo 
latter methods. 

Approxinшtion amllrarmonization oflegi!)·/ation in intemational ат/ EU law 

Іп the lпternatroпal La\\- Doctrine there аге esscпtial differences bet\veen the 
notions lшrmoni=ation апd uniflcation oflegislation The both notions characterize 
tl1e process of brir1giнg natroпal апd iпternatioпal law closer togetl1er. Practice of 
some iпternational organizations such as tl1e ЕС has promoted the notion of ap
proximation of legislation. The mаіп feature of this process is that it is pursued 
only to tl1e exteпt necessary for fuпctioning ofthe ЕС Commoп Market. 

The conteпt of tl1e notion harmoпization of le~islatioп has its О\\ п pecul iari
ties in ЕС Law. Altlюtrgh notion /щrтопі=аtіоп in rnternatioпal law is Lrsed to de
fine the "vhole process ofcreatioн ofthe uпified legal regime, we propose to use tl1e 
пotion harmoni=atioп іп tl1e ЕС law solely as one of tl1e methods of approximatioп 
ofMember States' legi slatioп . Tl1is coнclusion is based 011 the ECJ's case la\v. 

Approximatioн of Member States legislation to ЕС laws provides fuпctioпing 
of the ЕС Commoп Market Ьу t\VO methods. Firstly, Ьу creation of tl1e "commoп 
rules'' tl1at а ге necessary to el imiпate limitatioпs of tl1e free movement of persons, 
goods, services апd capital or to eliminate factors that impede competition at the 
ЕС Common Market. ln addition, all goods legally produced and accepted to sale 
in а Member State should Ье mutually recognised througlюut the ЕС Common 
Market. 

The notioп zmificatum in international la\v and ЕС la\v does not differ 
substancially апd means briniпg r1ational legislatioп into accordance witl1 provr
sions of interпatioпallaw Ь) issuing пational provisions that а ге ideпtical to srm і lar 
provisions of intcrnationallaws 1Q. ЕС legislation does not foresee Lrni fication ofthe 
Member States legislation as the part ofthe approximatioп process sіпсе it contra
dicts to the priпciples ofproportioпality and subsidiary іп the ЕС law. 

Consequently, approximation oftl1e Ukrainiaп la\v to EU laws excludes unifi
cation of the Ukraiпiaп апd EU legal system that is the adoptioп of identical to 
Europeaп provisioпs of Ukrainiaн legislatior1. Approximation ofUkraiпian laws to 
EU legislation should Ье achieved Ьу implementation of соттоn rulcs апd mini
mal standards. Tl1cir airn is to enhaпcc competitiveness oftl1e Ukrainiaп econom) 
in the siпgle Еuгореап area. For this purpose Ukraiпe has to apply tl1e rnetlюds or 
harmonization ar1d mutual гесоgпіtіоп Ьу adoptioп ofthe ЕС techпical , healtl1 and 
industrial standards and l1armonization \Vith tl1e common rules establisl1ed Ьу the 
ЕС Directives. 

ln our opinion, clear distiпction between the пotions app1·oxtmation. fщnnoni
zation and unification іп iпternational lav. does not have that significant practical 
importaпce as in the EU law. It is rnore essential to possess а clear understandiпg of 
differences betweeп the rnethods of harmoп ization of internationalla\v in order to 
achieve tl1e unified regime of legal regulation of international relations. 

The articulated specification of the notions of approximation апd harrnoпiza
tion іп tl1e EU law is of primary importance for effective adaptation of Ukraiпian 
legislatioп to EU legislation. 

1 Саймонс У. СодруАСество Независиммх Государств и правовая реформа : 
гармонюация частного права// Право на зтапе перехода. - Весна 2000. 
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Rcccivcd Ьу thc Editorial board оп Octobcr 13, 2000 

Translatc<l Ьу R. Petro\ 

Rесоттеп{/еtІ Im· pu/Jiicat і оп h} Const itul і опа/ aml ІІІІеmш і опа/ LmІ' Dе
(ЮІ'ІІІІІ!ІІІ. Donetsk '\'аrіопаІ [ 'm''I!І'Sity. 

О. Merez/zko 

PRINCIPLES OF ТНЕ CONFLICT OF LAW ТПЕОRУ IN ТНЕ 
DOCTRINE AND РRАСТІСЕ 

OF ТНЕ INTERNAТIONAL LAW OF ТНЕ LSA 

As а rulc, tl1c І а'' courts of thc USA face tv,·o таін qucstюпs \\llrlc solviпg tl1c 
problems oftl1e iпterпational character анd tlюse oftlte сопПісt ofla~s: іп the first 
рІасе, \VI1etl1er tl1e la\v court try ing the gi,en case rs tl1e proper forum or not? іп the 
second рІасе, tl1e l egislat ioп of \VIticll Іапd or state is recommeпded to use ir1 thrs 
coпcrete case і r tl1e la'v court is tl1e proper forLrm? То ans,,er these questions, the 
Аmсгісап lavv co~rrts арр Іу tl1c пumber of tl1cor·ics of· solviпg tl1c problems con
cerп іпg tl1e еоп П ict of la,,s 'vl1icl1 were gradual ly tormLІiated Ьу hotl1 the jurid ісаІ 
doctriпe cll1d legal p1'<1Ctice or tlle U.S.A. (tl1er·e are 8 І о tllc above 111СІНіопеd 
tl1eor·ies). Tltey are applied to solve tl1e pr·oblems cor1cerr1iпg tІн~ еопП і сІ ofla,vs of· 
states and va rюLrs laпds. 

llнr s, wi1Cil tllc An1CJ'iCaJ1 la\V court llaS to dctcrm іп с tllc legislati oп or \\ hich 
land is recommended to use for tryiпg the coпcrete case сопtаіпіпg the elemerнs ot· 
tl1e іпtегнаtіопа І cltaracter ( ін otl1er vvords, \YI1er1 пeitl1er cor1stit utioп поr legisla
tioп oftl1e U.S.Л. сопtаіп tl1e staпdards ofthe la\v to Ье used in tl1is case) in the first 
рІасе, it l1as to decide "І1ісІ1 сопПісt or la\v tl1eory it slюu ld аррІу. lt is confirmed 
h\ practice tl1at еасІ1 oftl1ese tl1eories l1as поt оп І; positi\e features but also defi
nlte dra\\backs. Лs а result. tl1e аррІісаtіоп ofvarroLrs tl1eorrcs for tl)iпg tl1e same 
casc сап yicld diffcrent. С\СП contraГJ results. 

Let us C\.aminc the main сопПісt of Іа,." tl1corics ''І1ісІ1 are \vidcly Lrsed ін the 
doctriпc апd practice of tl1e iпterнatiortal pr·i, ate І а\\ of tl1c L .S.Л 

Traditioпal еопПісІ or Іа" tl1eory іп tl1c l.S.Л. rs so cal lcd thc doctrine ot 
"tl1e vested rigltts''. Лccordiпg to tl1is doctri11e, іп tl1e case or со11Пісt or la\vs one 
enforces tl1e l egisla tioп of tl1e Іанd \\ І1еге tl1e rigl1ts .. ,.,.еге vested" ( і .е. they were 
reserved). Accordiпg to L.A. Luпts tl1e state al\vays Lrses its O\.VH rigl1ts but it сав 
recognize tl1e subjective or1es based оп tl1e i11ter11atioпal Іа"' (so- called vested 
rigltts)'', tl1us "recogп i tio11 of tl1e rights vested оп tl1e basis oftl1e ir1teП1atio11alla'\ 
is tl1e r·esLrlt of' tl1e corn ity or 11ations"1• 

То ргасtісс tl1is tl1eory. tl1e la'v cotrrt Ішs to do tl1e fo ll o,viпg: ir1 tl1e first рІасе. 
to deterrп і пе tl1e cl1aracter or tl1e legal actio11. і .е . to deterrn і пе rigl1ts, 'iolatюr1 of 
'" 11 іс І1 is thc rcsLrlt of tl1e legal actio11 ( for instar1cc dcl ict. coпtract or proprietary). 
So111eti111es tl1is stage is called ''LI1e qualification" oftl1e асtіоп. Іп tl1e seco11d stage. 
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