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R. Petro v 

ТНЕ EUROPEAN UNION CONSTITUTION - А STARTING POINT OF 
ТНЕ NEW ERA OF ТНЕ MODERN CONSTITUTIONALISM 

The signing of the European Union (l1ereafter- EU) Constitнtion could Ьс 
regarded as tl1e most sig11ificant legal апd political mile sto11e oftl1e co11temporary 
ЕtІrореап a11d world l1istory. Оп the опе hand, tl1is event marked tl1e епd of tl1c 
1vІюІе era oftl1e European апd interпatioпal constitнtioпall1istory tl1at eпcompasscd · 
best achievemeпts ofEшopean апd Amcrican constittrtioпal processcs. Оп thc otl1cr 
haпd, tl1e elaboratioп ofthe EU Constitutioп Ьу tl1e Europea11 Сонvепt symbol ісаІІу 
lauпcl1ed tl1e неw era oftl1e modcr11 constitLІtionalism. 111 otl1er \vords, tl1c [U Coп­
stitut ioн represcпts а uнique the bcst of tl1e world coпstitutioпal l1eritage, trlldcr­
pinнed Ьу mtricate political compromise bet .. vecll аІІ EU Member· Statcs, \Vhicl1 
could Ье replicated Ьу many couпtries \Vorldwide. In particulaг, tl1e adoptioп oftl1c 
EU Constitution has а sig11ificant impact оп the constitнtional processes іп so called 
"neigl1botrrs"- countries that share commoп Ьогdег witl1 tl1e EU. Ukraine is recog­
nised as an impoгtant part ofthe пе\vІу lau11cl1ed EU Ncighboшlюod iпitiative tl1at 
foresees the mLІtual access ofmaгkets and libcralisation ofmнtнal tradc [І]. О11е of 
the major pr·iorities oftl1e Neighboшlюod iпitiative is to promote Ешореаr1 cornnюп 
1·аІнеs to the "close ring of friends". Thercfore, tl1c "export" of tl1c EU coпstittr­
tioпal values into legal orders ofthe пeighbour cotrпtries iпcltrdiпg Ukraiпe \viii dcfi-
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піtеІ) coпstitute the core oftl1e future Neigl1bourhood роІісу since Ukraine occupies 
sem iпal geopolitical апd есопоmіс positioп оп tl1e European coпtinent [2]. Jn facr. 
tl1c EU-Ukraiпe Асtіоп РІап prioritises tlle implerneпtatюп oftl1e EU commoп val­
ues іпtо tl1e Ukra iпiaп legal ordcr in order to епhапсе the formal of bilateral EU· 
Ukraiпe relatioпs іп tlle future. The acl1ievernent of tl1e EU-Ukraiпc Action Plan 
objectives depends оп effective апd rapid implementation of commoп European 
democratic values Ьу Ukraine [3]. Uпfortuпately, no substaпtive researcl1 has been 
coпducted on the historical evoiLІtion and scope ofthe EU CoпstittІtioп. This \Vork 
targets to elimiпate these lapses. Therein we endeavoш to overview tl1e l1istory of 
tl1e adoptior1 ofthe EU Constitution апd to scrutinise its elements in order to compile 
а coherent picture ofthe EU Constitution and its impact worJd,vide. 

1. HІstoІ·ical background of the EU constitutional reform 

Т11е lasr fifteen years of European integration have been marked Ьу consider­
able revisions of the ЕС founding Treaties. Sucl1 reforms were rriggered Ь) the 
arnbitious enlargemeпr programme, \VI1ereas the quantity of thc Member Stares 
increased from fifteeп to twenty five. ТІ1е last t\vo revisions culminated in tl1e sign­
i пg oftl1e Treaties of Amsterdam in 1997 [ 4] and Nice in 200 І [5], which directl~ 
апd indirectly dealt with the fortl1coming enlargement ofthe EU. ln particu\ar, \vide­
raпging iпstitutional reform has been undertaken within the scope oft\1e Treaty of 
Nice for tl1e purpose to adjust complicated and bulky EU instittrtional stпrcture to 
the cha1\enging cnlargement eastwards. То respoпd the imminent constittІtional ге· 
form witl1iп tl1e EU the Declaration оп tl1e futшe ofthe Union \vas aflixed to the 
Ггеаt) ofNrce at rl1e Nice European Council ofDecember 2000 and ca1\ed fora 
deeper and wider debate about the ftІture of tl1e EU. 

Soon after the signing oftl1e Treaty ofNice, at its meeting іп Laeken іп Decem­
ьer :2001. tl1e European Counci І aпnounced that constitutional reform to Ье entrusted 
to the Etrropean Сопvепtіоп. The choice ofthe European Convention represenreda 
departure from previous practice of пegotiations solely Ьу Heads of the EU Mem­
ber States governments. ТІшs, the establisl1ment ofthe European Convention \vasa 
coпsiderable iпsrittІtional innovation in tl1e contemporary l1istory ofthc European 
rnregratюn. This ne"' type of body was created to enable to involve mаіп EU 
srakelюiders іп rhe rransparent and democratic debate. І 05 members of the Euro­
peaп Conventioп compпsed: 15 representatives of tl1e Heads of State or Govern· 
rnent of the Member States (one per Member State); ІЗ representatives of the 
Heads ofStare or Government ofthe candidate countries (опе per candidatc coun­
try): ЗО represeпtatives ofthe national parliameпts oftl1e Member States (two per 
Member Stare); 26 representatives ofthe national parliaments ofthe candidate coun­
tries (two per candidate country); 16 representatives ofthe European Par\iament~ 
and rwo represeпtatives of the European Commission. The Economic and Social 
Cornmittee (tl1ree representatives), the Cornmittee ofthe Regions (six representa· 
tives), the social partners (three representatives) and the Ешореап Ornbudsmaл 
"' 'еге iпvited to rake part as observers. ТІ1е \vork ofthe Europeaп Coпvention \VЗS 
direcred Ьу а Presidiшn tl1at played а key role in drawiпg нр draft agendas for the 
р\епагу sessions and supervisiпg activities. Finally, the European Convention \VЗS 
assisted Ьу а Secretariat. which prepared the European Convention working docu­
ments. drafted discнssion papers and summarised the proceedings. То prepare the 
debates on certain subjects, the European Coпvention decided to set up 11 separaІe 
working groups '\Vithrn the following subject areas: the role of the principle of 
sнbsidiarity; tl1e future of the Eнropean Charter of Fнndamental Rights; tl1e Jega~ 
personality of ti1e Uпion: the role of пational parliarnents; complemeпtary po,vers. 
ecoпornic governance: exrernal асtіоп: defence; the simplificatioп of procedures 
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and instruments; the area of freedom, security and justice; апd social Europc. 
The European Convention met for the first time on 28 February 2002 and com­

pleted its work on 18 July 2003 with its Chairman, Mr Valйry Giscard d'Estaing, 
submitting the final draft Treaty establishing а Constitution for Енrоре to the ІtаІіап 
Presideпcy. It appeared that work of the Europeaп Convention went beyond the 
initial task and led to the drawing up of а draft coпstitution in form of consolidated 
and simplified version ofthe various existing Treaties, or new foнndiпg text. The 
lntergovernmental Conference tl1at l1ad to give its final agreement l1as largely take11 
on board the Euгopean Convention's proposals reserved to changes withi11 thescope 
ofqualified majority voting. 

2. Structure of the EU Constitution 

Tl1e EU Constitution is divided into four major parts [6). Following а coпstitн­
tion-type Preamble recalling the history and l1eritage of Europe and its determina­
tion to transce11d its divisions, Part І is devoted to the principles, objectives and 
institutional provisions governing the new Eнropean Union. Divided into 11Ї11е Titles, 
Part І covers: definition and objectives ofthe Un ion; fundamental rigl1ts апd citizen­
ship of tl1e Union; Uпion competences; the Union's institнtions; the exercise of 
Unioп competence; the democratic life ofthe Union; tl1e Union 's fiпances ; the Uп­
ion and its immediate eпvironrnent; and rnembersl1ip ofthe Енrореап Union. 

Part 11 ofthe EU Constitution coтprises the EtІropean Charter of Fundaтeпtal 
Rights. This Part contains seven Titles, preceded Ьу а Preamble: digпity; freedoтs; 
equality; solidarity; citizeпs' rights;justJce; and general provisions. 

Part ІІІ cornprises tl1e provisioпs goverпiпg tl1e ро! icies апd fuпctioning ofthe 
Union. The internal and external policies ofthe Union are laid down іп tl1is Part, 
including tl1e provisioпs on the internal market, on есопотіс апd топеtагу uпіоп , on 
the area offreedorn, security and justice, on the соттоn foreign апd sectJrity ро І ісу 
(CFSP) and on the functioning ofthe institutions. Part ІІІ also contains seveп titles: 
clauses of general application; non-discriтinatioп and citizeпship; internal policics 
and action; association ofthe overseas countries and territories; the Uпion 's exter­
nal action; tl1e functioning ofthe Union; and соттоn provisioпs. 

Part IV groups together the general and final provisions of the draft constitu­
tion, including entry into force, tl1e procedure for revising the EU Constitution and 
the repeal of earlier Treaties. Tl1e European Conveпtion proposed to annex tl1e 
following five protocols and three declarations to the Treaty establisl1ing the EU 
Coпstitution: protocol оп the role ofпatioпal parliameпts іп tl1e Europeaп Unioп; 
protocol on the аррІ ication ofthe priпciples of subsidiarity and proportioпalit); proto­
col on the represcntatioп ofcitizens in tl1e EtІropean Parliament and tl1e 'veigl1ting o f 
votes in the European Council and tl1e Council ofMinistcrs (including tl1e declara­
tion on Romania and Bul~aria); protocol on the Euro Group; protocol amending tl1e 
Euratom Treaty; declaratюn on thc creation of а Europcan external action service; 
and declaration in the final act of signature oftl1e Treaty cstablishiпg tl1e EU Coпsti­
tutioп. 

З. Innovations and achievements Lhe EU Conslilution 

In the rneantime, tl1e EU functions as complicated threc pillar structure tl1at 
comprises: supranational pillar within the present Europeaп Communities (trade. 
econornic, socІal, cultural апd scientific issues) and t\vo intergovernтental pillars (І) 
соттоn foreign and security policy; 2) cooperation in justice апd home affairs). 
Besides, tl1e present EU has no interпatioпal legal persoпality іп coпtrast to the 
ЕС[7). Frorn поw оп, tl1ere will Ье only one Europeaп Uпіоп rcplaciпg the preseпt 
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·'Europeaп Соmпшпіtіеs'' апd tl1e "Europeaп Uпіоп"; tl1e three "pillars" \Viii Ье 
mergcd, С\'СП tlюugh special procedures іп tl1e fields offoreigп роІісу, secшity and 
defeпce are maiпraiпed; the EU and ЕС Treaties. as well as аІІ the treaties amend­
iпg and SLІpplemeпtiпg them will Ье replaced Ьу tl1e ·'Treary esrablisl1ing а Constitu­
tion for Ешоре'·. 

ТІ1е ir1tegratioп of the Charter for FLІпdameпtal Rights іпtо tl1e text, tl1e clear 
ackno,vledgement of the Uпіоп's vaiLІes апd objectives as \vell as tl1e priпciples 
LІI1derlyiпg tl1e relarionship between the Uпіоп апd its Member States, аІІо>д LІS to 
саІІ tl1is basic text otrr ·'CoпstitLІtion". As а resLІit. tl1e EU legal system sl1all Ье 
cl1aпged. Reseнt ЕС regulations, directives, decisioпs. оріпіопs, апd recommeпda­
tюпs 'viii Ье sLІbstitLІted Ьу more coherer1t legislative acts (Еш-ореап laws, European 
fr·amework laws) апd rюп-legislative acts of general application (ELІropean regula­
tioпs. Еш·орсап dccisioпs. rccommeпdatioпs апd оріп іопs) апd implemcпting acts 
(Ешореап rmplcmcnting regLІiations, Etrropeaп implementing decisions). 

Fшil1errnore. one l1as to ackпowledge tl1at tl1e EU Constitutioп articLІiated the 
EU iпstitution 's competeпces. In particuiar, it recogпises the diffe1·ent missioпs of 
the Commission. including its near monopo!y of legislative iпitiative, its executive 
competeпce and its f unction of represeпting tl1e U п і оп exteГilall), except in the field 
of соmто11 forei~n апd secшiry роІісу. The таіn iпstitLІtioпal innovation is rhe сrеа­
rюп ofthe post ot Uпюп Miпister ofForeign Affairs. \Vho will Ье responsibie forthe 
representarion oftl1c Uпіоп оп the interпatioпal аrепа. This fLІnctioп \Viii тerge tht 
present tasl<s of ti1e High Represeпtative for tl1e Соттоn Foreign and Secuп!} 
РоІіс) 'vitl1 tlюse ofthe Comтissioner for exrerпal relations. ТІ1е Minister offor­
ergll AfТairs \viii thus Ье тandated Ьу the Council for соmтоп foreigп and security ' 
роІіс). \VI1ile ьerng а fLІII тетЬеr ofthe Commissioп and as sucl1 іп charge ofth~ 
Comrnissioп 's rcspor1sibilities in tl1e field of exterпal relatior1s as well as oftllecoor-
d іпаtіоп oftl1e other aspects ofthe Uпion 's exrerпal асtіоп; in add іtіоп, І1е will chair 
the ExteГilal Relatioпs СоuпсіІ. ТІ1е Uп ion's пеwІу acqLІired siпgle legal personali~· 
\vi ii also спаЬІе it to рІау а more visible role іп world affairs. 

ТІ1с EU CoпstitLrtioп esrablishes tl1e European СоuпсіІ as ап iпstitLІtioп, distinct 
frorn thc Сонпсі І. ТІ1е Ешореап СоuпсіІ will Ье chaired Ьу а Presideпt, \vitl1limired 
powcr·s, appoiпted for а period of two and а half years. On the othe1· hand, and rn 
contrast to \Vi1at l1ad Ьееп proposed Ьу tl1e European Conver1ti oп, the system ot' 
rwice-yearly roration amoпg the МетЬег States of tЬс presideпcy of tl1e different 
CoLrncil forтations (with the ехсерtіоп ofthe Exterпal Relations Соuпсі\) \\іІІ Ье 
maiпraiпed. althoLІgh within а ·•team presidency" ofthree cotшtries. TI1is system \\іІІ 
Ьс аЬІе ro evoive іп tl1e furure since it can Ье altered Ьу tl1e European Councii acting 
Ь) qLralified тajority. 

As ro the compositioп of the institLІtions, tl1e ЮС fіпаІІу decided to raise the 
rnaxirntll11 пurnber of seats in the Ешореаn Parliaтenr ro 750. These seats \Viii Ьс 
allocared to t11c МетЬеr States accordiпg to the principle of"degressive proportioп­
ality'', witll а тіпіпшт ofsix and а тaximLІm ofпi пety-six seats. The precisentІmЬer 
of seats attributed to each МетЬеr State \viii Ье decrded before tl1e Europeaп elec­
tions іп 2009. The EU CoпstitLІtioп devotes tl1e рrіпсірІе of iпteriпstitLІtional pro­
grarnmiпg to the Cornmissioп 's iпitiative. It extends vегу SLІbstantially the scopeof 
tl1c co-dcc isioп proccdLrre, \vl1ich, significantly, will Ье called the Iegislati\'C proce­
dure (95% ofELІгopean laws will Ье adoptedjointly Ьу the Par·Іiameпt and theCoun­
ci l). 

ТІ1с IGC decided ro таіпtаіn tl1e curr·eпt сотроsіtіоп oftl1e Cornrnissioп-one 
Comтiss ioner pcr· Membet· State- until20 14. Thereafter, the Coтrnission \\'ЇІІ сот· 
prise а пшnЬеr of Со тт issioпers correspoпding to t\VO tl1irds of tl1e nшnber of 
Mernber States. ТІ1е members of the Comтission will Ье clюsen according ю а 
systern based оп equal rotation атопg the МетЬеr States. \Vhich had been alread~ 
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decided Ьу tl1e Nice Trcaty. 
The defir1itioп of qualified majoгity for decisioп-making іп tl1e Council was, as is 

well known , the nюst diffictrlt question to deal witl1. As provided Ьу tl1c EU Coпsti­
tutioп, tl1e Соuпсі І \villl1encefortl1 decidc on tl1e basis oftl1e doublc majority ofthe 
Member States апd oftl1e реорІе. Іп other words, the EU Coпstittrtion providcs tl1at 
tl1e qнalified majoгity will rcqнirc tl1e suppoгt of 55% oftl1c МеmЬсг States гeprc­
sentmg 65% of thc populatioп. TI1is defiпition is accompanied Ьу t\vo furtl1er ele­
meпts. First, іп oгder to avoid tl1e situatioп wl1ere, in an extreme casc, опІу tl1rec 
(largc іп popнlation) Member States \vould Ье аЬІс block а СоuпсіІ decision, а blocking 
minority пceds to comprise at least fош Member Statcs. Moreover, а пumber of 
Сонпсі І membet·s гергеsепtіпg at least tlн·ee-qtrat1er·s of а blockiпg minot·ity, \VIJetheг 
at the level of МеmЬег States or tl1e level of populatioп, сап demar1d tl1at а vote is 
postponed апd tl1at discussioпs сопtіrше Гог а reasoпable time ir1 ordcr· to reacl1 а 
Ьгоаdег basis of coпser1strs witl1iп tl1e СонnсіІ. 

ТІ1е Europeaп Convcntior1 did not moderпise аІІ tl1e Uпion 's policics. ТІ1с con­
teпt ofmost provisions tlшt goveгn tl1e Uпіоп's policics tlшs r·er11air1s ur1cl1anged . 
І Iowever, tl1c EU Constittrtioп sigп ificaпtly updates provisioпs in tl1c tield of J usticc 
апd Home Affairs, іп ordeг to facilitate and improve tl1c establ isl1111cnt oftl1earea ot· 
fгeedom, security апd jнstice. Іп fact, the Community supraмtioпal method 'viii 
fгom ПО\V on аррІу to аІІ tl1e areas іп qнestioп. Nevertl1eless. tl1c EU Constrttrtioп 
retains or iпtr·odнccs some spccial featшcs іп tl1ese arcas, паmсІу іп tl1e ar·ca of 
judicial cooperation in criminalmatters and in tl1e агса of роІісс coopcratioп. The 
provisioпs regarding external relations l1ave Ьееп re-\vritteп, but іп sнbstaпce. tl1e 
differeпce between соттоn f01·eigп апd security роІісу апd the other aspects оГ 
EU external action still reflects the respective roles oftl1e EU institнtioпs. As it 'vas 
already meпtioned, the creation of the post of Union Miпister of Forcigп AfTairs, 
\vitl1 the task of developing mutual coпfidence ar1d common foreign ро! ісу of the 
Member States, undotІbtedly strengtl1ens the Union's role іп \vorld affaiгs, ir1 аІІ 
areas. M'oreover, tl1e possibility ofproviding more ways for tl1e Member Statcs to 
cooperate more closely іп the field of defence \Viii uпderpiп the credibility ofthc 
Unioп:s foreigo роІісу іп loпgter·m perspective. 

For some otl1er· policies, such as economic goverпance, tl1e Commission woнld 
Ішvе liked to strengtheп the Uпіоп 's meaпs of асtіоп (issнes of competcпce, impact 
оп thc Member· States). Ho\vever, tl1e esseпtial chaпges are limited to а furtl1eг 
extension oftl1e scope of qнalified majority and а near generalisatioп ofthe codecisioп 
procedure [7]. On the opposite, the ргіnсірІе ofuпaпirnity is гсtаіпеd іп fc,ver ar·eas: 
taxatioп апd, partially, in the field of social ро І ісу and соттоп foreign апd secLrrity 
policy. 

In tl1e cnd it is necessary to stгess that the EU Coпstitнtion irшoduccs, or con­
firms in а fнndameпtal text, ап important пumber of provisions airning at rnore dcmo­
cratic, tr·aпspareпt апd coпtro llablc EU institutioпs tl1at агс closer to tl1c citizeп. As 
ar1 ехашр\е, the EU Coпstitнtion provides citizeпs \Vitll tl1c right to invite tl1e Com­
missioп to sнbrnit ап appropriate proposal to tl1e legislator, iftl1ey maпagc to collect 
опе mi 11 і оп sigпatures in а sigпiticant number ofMember States. ТІ1с proccediпgs of 
the Соuпсі І , when exercisiпg its legislativc fuпctioп, are to Ье open to tl1e public. The 
role ofthe Europeaп Parl iameпt has been str·eпgtheпed. Natioмl parl iarncпts а ге to 
Ье iпformed аЬонt аІІ new iпitiatives frorn tl1e Comrnission and, if опе tl1ird of t\1er11 
coпsider tl1at а proposal does поt comply with tl1e рrіпсірІе of subsidiarity, tl1e Com­
mission must r·evie"v its proposal. New pr·ovisioпs оп participatory democracy and 
good governance have acquired constitutional status. The Charter will guarar1tee 
better protectioп offuпdameпta l rigllts ofEU пatioпals апd tl1ir·d coLrntry пatioпals. 

In legal terms, l1owever. tl1e EU Coпstitнtioп remaiпs а treaty. Therefore, it \Vii i 
eпter into force \VI1en only аІІ Metnber States l1ave ratified it, wl1icl1 implies poptrlaг 
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consultations іп some Member States. lt should Ье notcd that any modification of 
tl1e EU Coпst1tutioп at а later stage \Viii require the unanimous agreement of the 
Member States апd. in principle. ratification Ьу all. For some modificatioпs. however 
- for examplc witl1 regard to the extension ofthe scope of qнalified majority voting 
а uпan1mous decis ion Ьу the Europeaп СоuпсіІ will Ье sufficieпt. 

4. Concludmg remarks 

The EU Constitution lays онt important improvements \vithiп tl1e coпstitutional 
order oftl1e EU. lnstead ofthe complicated th1·ee-pillar stn1cture the EU ConstittІ­
tюп crcates tl1c single pillar EU as an internatioпal orgaпisatioп witl1 distiпct legal 
pcrsoпal ity. Tl1creby tl1c EU Coпstitutioп strengtl1ens supraпatioпal пature of tl1e 
EU апd lays do\\Іl solid foш1datioп for fнrther federalisatioп oftl1e EU. Nevcrtlle­
less. tl1e EU Coпst1tution does not create а new ·'super - state" оп wreckages of 
Іrltergoverпmental tl1ree pillar EU. On the opposite, the EU Constitutio11 ensures 
tl1at tl1e пс\v EU fнnctioпs within tl1e priпciples of proportionality and subsidiary. 
The inclнsion of"the Cl1arter оп Fнпdamental Humaп Rights іпtо the main text ofthe 
EU Constitution is а11 important step for,vard towards tl1e effective implementation 
of hнman rights standards into the ЕС law and the ECJ case law. One of the most 
sigпificant achievements oft\1e EU Constitution is articulation ofcommon values 
sl1arcd Ьу rhe EU Member States. In addition, the EU Constitutio11 promнlgates 
coп1r110n values to Ье applied within the EU externa\ роІісу. It means tl1at, hence· 
forth, tl1e EU \Viii pursue more consistent and persistent роІісу to promote its com­
moп valнes into legal orders ofthird countries. 

The adoptioп of the EU Constitution will contribute to tl1e enhancement of 
Ьі lateral EU-Ukraine relations too. Uпdoubtedly, the EU common values and princi­
ples must Ье taken into accouпt Ьу the Ukrainian legislature and judiciary. It is 
argнed tl1at the EU Constitlltion must serve as а fundamental source of interpreta· 
tion for the Ukrainian Constitutional Court and common courts. lt is tl1c shortest 
road to build нр the Et~ropean constitutional order in Ukraine. and, conseqнently, to 
ensure t11e integration of our country into the EU in the medium term perspective. 
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