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The  article  analyses  allegations  of  the  Investigative  Committee  of  the  Russian  Federation 
concerning  the  genocide  of  the  Russian‐speaking  population  in  Donbass  region.  The 
jurisdictional  basis  of  the  allegations  is  discussed,  as  well  as  the  possibility  of  Ukrainian  high 
officials to apply immunities. The author also provides a detailed comparison of the provisions of 
the Russian legislation dealing with the crime of genocide with the corresponding provisions of 
the Genocide Convention. Based on the case  law of the ad hoc  international criminal tribunals 
and  the  International  Court  of  Justice,  the  validity  of  the  qualification  of  the  situation  in  the 
Eastern  Ukraine  as  genocide  is  concerned.  Specifically,  the  article  considers  the  issue  of 
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The qualification of the conflict in Eastern Ukraine is a highly debated issue both in terms of national 
and international law. It becomes even more controversial taking into account political interests involved. 
Thus, in 2014 and 2015 the Investigative Committee of the Russian Federation (ICRF) initiated criminal 
proceedings for the commission of the crime of genocide against Russian-speaking population on the 
territory of Donetsk and Luhansk People`s Republics under article 357 of the Criminal Code of the Russian 
Federation1. It is worth noting that the ICRF is the main federal criminal investigative body which is 
responsible solely to the President of the Russian Federation2. 

The jurisdictional basis for the initiating criminal proceedings concerning crimes allegedly 
committed against foreign citizens on the territory of a foreign state, as the ICRF claims, lies in the rules of 
international humanitarian law and legislation of the Russian Federation, namely Article 12(3) of the 
Criminal Code3. The respective provision stipulates that foreign citizens, who committed crimes abroad, 
can be prosecuted by Russian authorities if the crimes were committed against the citizens of the Russian 
Federation or in cases foreseen by the international treaties of the Russian Federation on condition that 
foreign citizens were not prosecuted in a foreign country and are being prosecuted on the territory of the 
Russian Federation4. 

Thus, the position of the Russian investigative authorities is based on the principle of universal 
jurisdiction5. However, application of this principle in the present situation is not justified neither from the 
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position of international law, nor according to Russian legislation. 
The principle of universal jurisdiction in international law remains one of the most controversial 

jurisdictional principles. When applied by national authorities, it usually requires the support by other 
jurisdictional bases. The example of Belgium is quite illuminating in this respect. In 1993 Belgium adopted 
Law concerning the Repression of Grave Breaches of the Geneva Conventions and their Additional 
Protocols, which provided the most extensive formulation of the principle of universal jurisdiction1. There 
were several unsuccessful attempts to apply this law, including the prosecution of several prominent 
politicians such as Ariel Sharon, Jiang Zemin, George H.W. Bush, Richard Cheney and Colin Powell2. 
Nevertheless, under the political pressure of other states, and especially the US, the Law was subsequently 
repealed and the respective provisions were included into to the Belgian Code of Criminal Procedure. It 
established much stricter jurisdictional bases, that is active personality principle, i.e. when a crime was 
committed by Belgian citizen or resident, and passive personality principle, i.e. when a crime was 
committed against Belgian citizen or resident3. 

Another weak point in Russian position is a failure to consider the application of functional 
immunities of Ukrainian high officials. Functional immunities, or immunities ratione materiae, are 
immunities conferred upon state officials who perform certain acts in their official capacity, that is on 
behalf of a state4. The state practice in the area remains vague and differs from state to state, since no clear 
rules of international law are elaborated5. However, as the ICJ indicated in the case Djibouti v. France, “the 
State which seeks to claim immunity for one of its State organs is expected to notify the authorities of the 
other States concerned”6. Otherwise, the forum state is under no obligation to consider the matter of 
immunities proprio motu7. This means that in any case Ukraine should notify the Russian Federation about 
any immunities which may be applicable to the accused state officials. 

From the point of view of national Russian legislation, it should be mentioned that the prerequisite 
for the prosecution of a foreign national under Article 12(3) of the Criminal Code is the physical presence 
of the accused on the territory of the Russian Federation, which means that the application if the universal 
jurisdiction in absentia is not allowed. The official statement by the ICRF dated by 3 September 2015 
mentions 30 accused, almost all of whom are currently holding posts in Ukrainian Government and Armed 
Forces. Since all these people remain on the territory of Ukraine, the ICRF concludes that as soon as all 
relevant implicating evidence is gathered, they will be arrested in absentia8. Thus, application of the 
principle of universal jurisdiction by the ICRF is groundless due to the rules of national, as well as of 
international law. 

The next important issue which needs to be considered is the relevance of qualification of alleged 
crimes committed at the territory of Ukraine as crimes of genocide under article 357 of the Criminal Code 
of the Russian Federation and under the Genocide Convention. Article 357 defines genocide as “acts 
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directed at complete or partial destruction of a national, ethnic, racial or religious group as such through 
killing members of the group, causing serious harm to their health, forcible prevention of births, coercive 
transfer of children, forced displacement or other infliction of conditions of life calculated about to bring 
about physical destruction of members of the group”1. This definition is different from the formulation of 
the notion of genocide presented in the Genocide Convention in several aspects. First of all, the requirement 
of the genocidal intent, or dolus specialis, is absent. Instead the word “directed” is used which, if at all, 
denotes much lesser extent of culpability. Secondly, there is a disparity in the lists of genocidal acts. In 
particular, in Article 357 only general harm to health is mentioned, with no specification whether this harm 
should be caused to physical or mental health, which is explicitly stated in the Genocide Convention. 
Furthermore, the list in the Criminal Code involves such an act as a “forced displacement”, which serves as 
an example of a wider category of infliction of conditions of life calculated about to bring about physical 
destruction of members of the group. The latter category corresponds to the provision of Article 2(2)(c) of 
the Genocide Convention. It should be noted that international courts, interpreting the Convention, 
addressed this issue on multiple occasions. The basic question was whether forced displacement per se can 
be included into the scope of Article 2(2)(c). The International Criminal Tribunal for the Former 
Yugoslavia (ICTY) answered in the negative2. This view was also taken by the International Court of 
Justice3. However, if the forcible displacement is considered in the context of mens rea, that is as a 
subjective element, and not actus reus, an objective element, of the crime of genocide, this act, according to 
the ICTY, can serve as supporting evidence of the special intent to commit genocide4. 

Overall, the mentioning of the forcible displacement in the list of acts which constitute the crime of 
genocide, lack of specification of the type of health harm which should be caused, and most importantly, 
and lack of the requirement of special intent, which is the basic feature which distinguishes the crime of 
genocide from other international crimes, attest to the fact that the standards of proof established by Article 
357 of the Russian Criminal Code are much lower than those required by the Genocide Convention. This 
means that it is much easier to hold Ukrainian officials liable for the crime of genocide before Russian 
national courts on the basis of the principle of universal jurisdiction using the extensive provisions of 
national criminal legislation than to transfer this case for the trial by the international courts. 

It is worth noting that the notion of the crime of genocide in the Article 442 of the Criminal Code of 
Ukraine is much stricter even compared to the Genocide Convention. In particular, the element of special 
intent in the respective provision is reinforced by the requirement of purpose-based intent. In addition, the 
infliction only of serious bodily injury is stipulated, while the harm to mental health is not even mentioned5. 

The most contested issue of Russian accusations is the designation of the protected group, which is 
“nacionalnaja gruppa russkojazychnyh lic”, or “national group of Russian-speaking population”6. With 
regard to the protected groups, the aforementioned definition of genocide in Article 357 of the Russian 
Criminal Code is identical with the conventional definition, i.e. it refers exclusively to national, ethnic, 
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racial and religious groups1. In order to define whether “national group of Russian-speaking population” is 
covered by the scope of the respective provision it is necessary to define the listed groups and therefore 
identify to which type the mentioned group belongs. 

Generally speaking, the group can be defined as a permanent (collective) unity of people, which 
distinguishes itself from the rest of the population on the grounds of common characteristics shared by its 
members2. As was contemplated by Raphael Lemkin, the author of the notion of genocide and one of the 
experts who participated in the drafting of the Genocide Convention, the protected groups should have 
included national, racial and religious groups3. In the UN Resolution 96(І) dated 11 December 1946, that is 
the first international document which dealt with the issue of genocide, the list of the groups included the 
categories of racial, religious and political groups, and also a reference to “other groups” was made, 
meaning that the Genocide Convention shall define the list more precisely4. In the first draft of the 
Genocide Convention, which was prepared by the UN Secretariat in 1947, racial, national, linguistic, 
religious and political groups were mentioned5. In the second draft, prepared by the ECOSOC Ad Hoc 
Committee on Genocide in 1948, the formulation was as follows: “genocide means… deliberate acts 
committed with the intent to destroy a national, racial, religious or political group, on grounds of the 
national or racial origin, religious belief, or political opinion of its members”6. As for the final version of 
the Genocide Convention, political groups were not included due to their perceived instability, lack of 
precise definition, and the possibility that the inclusion of this category would prevent some states with 
active opposition movements from ratification7. The ethnic groups were added to the list with the aim to 
define the scope of national groups more precisely, meaning that the constituents of national groups are 
language, common cultural and historical heritage, and not just enjoyment of civic rights in a given state8. 

It should be noted that naming of the groups protected in the Genocide Convention does not imply 
that the meaning of these categories stays immutable. For example, the category of racial groups at the 
beginning of the twentieth century was understood as “a tribe, people, or nation, belonging or supposed to 
belong to the same stock or lineage”9. In fact, it was equated with the category of ethnic groups in its 
contemporary meaning. At the time of the adoption of the Convention, a race was understood as “a great 
division of mankind having in common certain distinguishing physical peculiarities constituting a 
comprehensive class”10. Hence, in the middle of a century, the ground for racial division was derived 
predominantly from the distinctive physical traits. However, this approach changed substantially during the 
second half of the twentieth century with decline of racial theories. Therefore, now, at least in the field of 
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international law, as well as in social sciences generally, the notion of race is considered obsolete1. 
Notwithstanding this fact, ad hoc international tribunals hold to the old, restrictive interpretation of races 
defining them as a category which is “based on the hereditary physical traits often identified with a 
geographical region, irrespective of linguistic, cultural, national or religious factors”2. 

In the context of Russian allegations, it is important to consider the category of a national group more 
closely. It should be noted that the notion of national groups is one of the most controversial in international 
law, and particularly in the case law of international courts. Thus, the International Criminal Tribunal for 
Rwanda (ICTR), based on the Nottebohm case, defined national groups as “a collection of people who are 
perceived to share a legal bond based on common citizenship, coupled with reciprocity of rights and 
duties”3. However, as William Schabas points out, the tribunal confused two different notions, namely 
“nationality” and “membership in a national group”. “Nationality” in the Nottebohm case was used in the 
sense of citizenship, while the conventional provision refers to the membership in a certain nation4. In this 
sense, a notion of a national group is closely connected with the category of an ethnic group which was 
defined by ad hoc international tribunals as “a group whose members share a common language or 
culture”5. However, national groups are generally bigger than ethnic groups and thus can comprise of 
several ethnic groups6. Apart from quantitative factor, the nation differs from ethnic and other similar 
groups in several other respects. The defining features of a nation, which other groups usually lack and 
which were widely recognized at the time of the adoption of the Genocide Convention, include: autonomy 
or self-government, that is the independence of the community as a whole from the interference of any 
foreign power in its affairs, or any subjection to such power; being an organized jural society, that is both 
governing its own members by regular laws and defining and protecting their rights; and most importantly, 
the nation constitutes one indivisible whole and for this reason is destined to form only one state7. Although 
the notion of a nation transformed throughout the second half of the twentieth century8, which partly 
explains so cautious and restrictive interpretation by the ad hoc tribunals, still, even today, a nation cannot 
be equated simply with linguistic minorities. It is also worth noting that during the preparation of the 
Genocide Convention the representative of Sweden straightly indicated that “the constituent factor of a 
minority might be the language spoken by that group. If a linguistic group were unconnected with an 
existing state, it would not be protected as a national group, but it could be protected as an ethnic group”9. 

Overall, considering the vague concepts of national, ethnic and racial groups which constantly 
transform with the development of social, legal and political sciences, it is hard in practice to define 
objectively the specific group to which the victims of the alleged crimes belong. Being confronted with this 
task, ad hoc tribunals relied predominantly on the national legislation defining certain groups as ethnic or 
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national1. In order to compensate this uncertainty, the objective approach was supplemented by subjective. 
The subjective approach, unlike objective, is based on the perception of the group membership by the 
victims themselves, the perpetrators or the society as a whole2. Now both approaches are used 
interchangeably depending on the specific circumstances of the case3. 

Hence, can Russian-speaking population of the Eastern Ukraine constitute a protected group in the 
terms of conventional definition? If the objective approach is applied, the Russian-speaking population 
living on the territory of Donetsk and Luhansk People`s Republics cannot constitute a separate national 
group, since they belong to Ukrainian nation. According to a broad definition, the Ukrainian nation 
exercised its right to self-determination forming in 1991 an independent state of Ukraine within respective 
borders determined thereupon. If we consider the notion of a nation in a narrow meaning, offered by the 
ICTR, then the argument will be even more convincing, since almost all the population of Eastern Ukraine 
hold Ukrainian citizenship. Another possible view is that Russian-speaking population of Donbass might 
constitute a part of the Ukrainian national group, which means that there might have been “a destruction of 
a national group in part”. In this case, the issue of autogenocide would arise. However, the concept of 
autogenocide has never become recognized in international law. 

As for the classification of the population of Donbass region as a separate ethnic group, this issue is 
more complicated, and requires thorough historical, cultural and sociological analysis. However, the central 
question, based on Russian allegations, is different. It can be formulated as follows: whether language 
factor is enough to be the only constituent of any type of a protected group? And most importantly, is the 
language factor can be applied at all in the present situation? Both questions should be answered in 
negative. In order to be the main feature of a certain group, the language should be unique for that group, 
meaning that it must be something which differentiate that group from the rest of population. Generally 
speaking, since the time of the Soviet Union most of the Ukrainian population has been traditionally 
bilingual. Nevertheless, in practice, international tribunals usually rely not on statistics, but on the 
respective national legislation. Thus, the question now is whether the status of Russian language as regional 
in certain areas of Eastern Ukraine can be considered as a basis for establishing Russian-speaking 
population as a separate protected group, in particular separate ethnic group? 

In order to answer this question, some European regional particularities shall be analyzed. To begin 
with, traditionally there is a difference in the use of terms to denote certain groups. For instance, European 
human rights law prefers using the term “national minorities” in legal documents4. It should be noted, 
however, that even in the Framework Convention for the Protection of National Minorities, the Council of 
Europe does not provide a definition of national minorities, since, according to it, “it is impossible to arrive 
at a definition capable of mustering general support of all Council of Europe member States”5. Instead of 
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the notion “national minorities”, the UN in universal human rights instruments use the term “ethnic, 
religious or linguistic minorities”1. Thus, the category of national minorities in European law seems to be 
more general than separate categories of ethnic, linguistic and religious groups. Moreover, it does not 
directly correspond to the notion of a nation, and in particular, the notion of a national group as it was used 
in the Genocide Convention. Nonetheless, traditional use of this term in European human rights instruments 
can explain why Russian investigative authorities refer to a “national group of Russian-speaking 
population”, and not, for example, “ethnic group”. 

Turning to the question of the group based on linguistic constituent as a group falling within the 
scope of the conventional protection and its relevance to the situation in Ukraine, the following issues 
should be considered. In 2003 Ukraine ratified the European Charter for Regional or Minority Languages. 
In order to implement the Charter in 2012, the state adopted the Law on the Foundations of State Language 
Policy2. Applying this law, Russian language was officially recognized as regional in nine regions of 
Ukraine, including all Eastern and Southern regions3. The aforementioned law is widely criticized, since it 
may be arbitrarily interpreted as the one aimed at the protection not of minority languages, but minorities 
themselves, and in particular, ethnic minorities. In reality, the problem of interpretation stems from the 
inconsistency in the official translation of the text of the Charter in Ukrainian. The term “regional and 
minority languages” was translated as “regionalni movy abo movy menshyn” (“regional languages or 
languages of minorities”)4. Hence, the word “minority” which is an adjective in the English version was 
translated as a noun in Ukrainian. In fact, the adjective form of “minority” was used in the Charter in order 
to emphasize that this term “refers to factual criteria and not to legal notions and in any case relates to the 
situation in a given State”5. Subsequently, the incorrect translation of the respective phrase from the Charter 
was transferred to the Law as well. Moreover, in the Law a separate definition of the notion “the languages 
of national minorities” was provided6, which is not used in the further text of the law, nor was it given in 
the Charter, and thus, it seems unnecessary per se. However, even if unwillingly, the inclusion of this 
definition provides an additional adverse connotation to the notion of the “languages of minorities” as the 
languages spoken by national minorities, and thus may be perceived as a basis for delineation of these 
minorities from the rest of population. 

Overall, the status of the Russian language as regional does not secure to Russian-speaking 
population any particular characteristics as a separate group, and especially an ethnic group based on the 
linguistic criterion. This status does not even concerns minorities, its only aim is to protect and enhance the 
development of languages. Thus, Russian-speaking population of Donbass cannot be regarded as a separate 
ethnic group or a part of such group formed on the basis of language. 

Conclusion. The case initiated by the ICRF lacks consistency. It was inspired by political motives, 
and its legal foundation remains unconvincing. First of all, the jurisdictional basis applied, that is the 
principle of universal jurisdiction, is not widely accepted in international law, nor is it supported by the 
national legislation of the Russian Federation. Secondly, there is a complete disregard of functional 
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1976) 999 UNTS 171 (ICCPR) art. 27. 
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May, 15). 
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Ради України. <http://zakon3.rada.gov.ua/laws/show/5029-17> (2016, May, 15). 
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<http://mincult.kmu.gov.ua/control/uk/publish/article?art_id=244971395&cat_id=244949514> (2016, May, 
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1992, ратифіковано Україною 15 травня 2003). Офіційний сайт Верховної Ради України. 
<http://zakon5.rada.gov.ua/laws/show/994_014> (2016, May, 15).  

5 Explanatory Report to the European Charter for Regional or Minority Languages (adopted 4 November 1992, 
entered into force 1 March 1998) ETS 148, para. 18. 
<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680
0cb5e5> (2016, May, 15). 

6 Закон про засади державної мовної політики, ст. 1 (2012) (Верховна Рада України). Офіційний сайт 
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immunities of Ukrainian high officials. Thirdly, having compared the provisions of the Criminal Code of 
the Russian Federation concerning genocide with the respective provisions of the Genocide Convention, it 
becomes obvious that the standards of proof required by the Russian criminal legislation are much lower. In 
particular, the main constituent element of the crime of genocide, special intent, is not required according to 
Russian legislation. Moreover, the list of genocidal acts is more extensive than in the Convention, and the 
crime of forced displacement constitutes a separate genocidal offence. It is possible that this particular act 
will become one of the main points in criminal charges against Ukrainian high officials. Finally, the most 
controversial issue of the ICRF`s allegations is the designation of the protected group as a “national group 
of Russian-speaking population”. However, the language basis cannot be the only constituent of a national 
group, nor of any other type of groups which fall under protection of the Genocide Convention, especially 
in the present situation. 
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