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Kagheopa npusammnoeo npasa
Hayionanvnuii ynisepcumem «Kuego-Mozunsincoka akademisny
Kuis, Ykpaina

TEOPETHUYHI TA IPAKTUYHI IIPOBJEMMHA 3AXHUCTY IIPABA
BJACHOCTI B CTAAKOBUX ITPABOBI/ITHOCHUHAX

AHoTaUis. AxmyanvHicme 00panoi memu 0OYMOBIOEMbCA MUM, WO CNAOKYBAHH € OOHIEI 3
HaunowupeHiuux niocmag Habymms MauHa y GldAcHicmy QizuyHuMu ocobamu. 3eadcaiodu
maxkodxc Ha my o6cmasuHy, wo Hanyacmiue CRAOKOEMYAMU € POOUUi cnaokooasys, 3 Memoio
VHUKHEHHSI CHOpi6 MidC HUMU, 3AKOHOOABCMBO MAE MICMUmMu e@pexmueHull Mexauiam K
8pecYIOBAHHS BIOHOCUH MINC CHAOKOEMYAMU 3 NPUBOOY Nepepo3nodily CnaowjuHu Yu 3MiHU
yepeos8ocmi CNAOKYBAHHA, MAK | MeXaHi3M 3aXUCmy Npae ma iHmepecié CnaoKoeEMYie y pasi
BUHUKHEHHSL chopis. Memoto Oanoi cmammi € 6uUABLeHHA NPO2ANUH Md CynepeuHocmel 6
YUBIILHOMY 3AKOHOOABCMEI Ma CYO08iti NpaKmuyi npu 00CAiOHCEHHI OCHOBHUX CNOCODI8 3aXUCTTY
npae cnaokoeMyie y cnaoko8ux NpasosioHOCUHAax, ma cnocobig ix eupiwenHs. 3aznavacmocs,
Wo npu HAAGHOCMI CHOPI6 MIdNC CRAOKOEMYAMU 30IUCHIOEMbCS HE 3AXUCT NPAea 6lACHOCHI,
aooice cnadkoemMyi uje He HAOYIU NPABO BIACHOCMI, A 3aXUCH NPA8A HA CNAOWUHY, 3 AKUM GOHU
3MOJCYmMb HAOYMU NPABO 61ACHOCMI HA cnadkoge matno. Biosmauaemwcs eiocymuicmv 6
3aKOHO0A8CMBI  YKpaiHu KOHKpemHo20 nepeniky cnocobig 3axucmy npae cnaokoeMyis, wo
He2amueHo 6NIUBAE HA CYOO0BY NPAKMUKY, A0HCe YACHO GUKOPUCHOBYIOMb HEHANENHCHI CHOCOOU
saxucmy. B cmammi auanizyemvcs cydosa npakmuka posensioy Ccnadkosux cnopié ma
BU3HAUAIOMbCA OCHOBHI NOMUIKU, AKI OONYCKaiomyb cyou npu eupiuenni maxux cnpas. Oxkpema
yeaza 30cepeddcena Ha OOCHIONCeHHI MAKUX Cnocodig 3axucmy sk GU3HAHHS C8I00YmMed npo
npago Ha CnaowjuHy HeOIUCHUM, BUSHAHHA CNAOKOBUM MO20 MAUHA, SIKe HANEHCANLO NOMEPIOMY),
ane He 6BIIUIO 00 CKIAOY cnadwunu. B cmammi 00cniodceHo MOMeHm SUHUKHEHHS Npasd
6AACHOCMI HA CRAOKOBE MAUHO Y CNAOKOEMYIE MA 30LUCHEHO KPUMUYHUL anaaiz Hopmu cm. 1268
LK, sakoro 6u3sHauaemvcs MOMEHM, 3 K020 CNAOWUHA HANeHCUMb CHAOKOEMYesl — a came 3
Momenmy GIOKpumms cnadwunu. Biosnauaemvcs konizis mioe wopmamu cm. 1268 ma cm. 3
3akony Vipainu «llpo Oepowcasny peecmpayilo peuoeux npas HA Hepyxome MAauHo ma ix
00mANCEHbY 8 YACMUHI 6CMAHOBIEHHI MOMEHMY GUHUKHEHHs Npasa 61ACHOCMI HA HepyXome
MatiHo 8 NOpsIOKY CRAOKYBAHHSL.
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THEORETIC AND PRACTICAL ASPECTS OF PROTECTION OF
THE RIGHT OF OWNERSHIP IN THE HEREDITARY RELATIONS

Abstract. The relevance of the subject matter lies in the fact that inheritance is one of the most
common grounds for acquiring property by individuals. Considering the fact that the heirs are
often relatives of the testator, to avoid disputes between them, the law should contain an effective
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mechanism for resolving relations between heirs over the redistribution of inheritance or change
of the order of inheritance, and a mechanism to protect the rights and interests of heirs in case of
disputes. The purpose of this study is to identify gaps and inconsistencies in civil legislation and
case law in the study of the main ways to protect the rights of heirs in hereditary relations, and
ways to resolve them. It is noted that in the presence of disputes between the heirs, it is not the
protection of property rights that is carried out, because the heirs have not yet acquired the right
of ownership, but the protection of the right to inheritance, according to which they will be able
to acquire ownership of the inherited property. There is a lack of a particular list of ways to
protect the rights of heirs in the legislation of Ukraine, which has a negative impact on judicial
practice, as they often use inappropriate methods of protection. The study analyses the case law
of hereditary disputes and identifies the main mistakes that courts make in resolving such cases.
Particular attention is focused on the study of such methods of protection as the recognition of
the certificate of inheritance as invalid, the hereditary recognition of the property that belonged
to the deceased, but was not part of the inheritance. The study investigates the moment of
ownership of the hereditary property of the heirs and a critical analysis of the provisions of
Article 1268 of the Civil Code, which determine the moment from which the inheritance belongs
to the heir — namely from the moment of opening the inheritance. There is a conflict between the
rules of Article 1268 and Article 3 of the Law of Ukraine "On state registration of real rights to
immovable property and their encumbrances” in terms of establishing the moment of ownership
of immovable property by inheritance.

Keywords: inheritance, heirs, will, civil legislation, immovable property.

INTRODUCTION

Acquisition of property by inheritance is often accompanied by disputes between the
heirs over the size of the inherited shares, the presence or absence of the right to inherit,
as well as the procedure for exercising the right of ownership in the future. Protection of
property rights can be carried out not only when the heirs have already acquired the right
of ownership of the inheritance and this right is violated by other persons, but also at the
stage of acceptance of the inheritance, by other potential heirs. The specific feature of the
protection of the rights of potential heirs is that in this case it is not the protection of
property rights, because they have not yet acquired it, but the protection of the right to
inheritance, under which they can acquire ownership of inherited property.

Inheritance is one of the common grounds for acquiring property by individuals.
Legal regulation of inheritance is carried out by Book Six of the Civil Code of Ukraine!
which defines the grounds and procedure for acceptance and refusal of inheritance, the
moment from which the inheritance belongs to the heir, requirements for the will and its
types, grounds and procedure for invalidation of the will. However, neither the Book Six
nor Article 16 of the Civil Code of Ukraine specify particular ways to protect inheritance
rights. Therewith, their list can be determined based on the provisions of Article 16 of the
Civil Code of Ukraine, considering the specific features of hereditary relations. Thus,
such methods of protection include invalidation of the will, invalidation of the certificate
of the right to inherit or invalidation, recognition of the right to inherit in case of its
challenge, or non-recognition by other potential heirs, etc.

Hereditary relations have been the subject of research by many civilians, including

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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M.M. Dyakovych [1], Yu.O. Zaika, O.0. Kot [2], L.V. Kozlovskaya [3], O.V. Korotyuk,
O.E. Kukhariev, O.P. Pechenyi, Ye.O. Riabokon, 1.B. Spasybo-Fatieieva, S.Ya. Fursa,
E.A. Kirillova [4], I.LA. Dikovska [5], I. Musaeva [6], M. Hammad [7], K. Spivack [8],
V. Tadros [9], V. Zarosylo [10], V.A. Maltsev [11], V.V. Vapniarchuk [12], M.
Zalutski [13], A. Bell [14], F. Viglione [15], Z.V. Romovska [16], and others. Therewith,
most of them concerned either the general provisions of inheritance law or certain aspects
of inheritance relations. Therefore, issues of protection in hereditary legal relations are
understudied in the modern period. All this determines the relevance of the chosen
subject matter. Thus, Z.V. Romovska analysed the ways of protection of inheritance
rights and the types of claims with which the heirs have the right to go to court [16].
M.M. Dyakovych explored the legal nature of the right to inherit [1]. Considering the
features of protection of hereditary rights, O.0O. Kot notes that the main problems are
related to the protection of inheritance rights, due to the lack of modern private law
institution of inheritance law [2]. At the same time, not all legislative and practical gaps
and contradictions in the protection of inheritance rights have been studied by these
civilists, which necessitates a more thorough study.

The purpose of this study is to identify gaps and inconsistencies in civil legislation
and case law in the study of the main ways to protect the rights of heirs in inheritance,
and ways to resolve them. The main objectives of this study include a thorough analysis
of the provisions of the Book Six of the Civil Code of Ukraine, which regulates
hereditary relations, as well as the judicial practice of resolving inheritance disputes;
determination of the main ways to protect the rights of heirs, identification of the main
mistakes made by courts in resolving inheritance disputes; formulation of proposals to
fill the gaps and contradictions identified in this study.

1. MATERIALS AND METHODS

To reveal the main ways to protect the rights of heirs in inheritance, the study analyses
the Civil Code of Ukraine!, other laws and regulations governing the acceptance of
inheritance, as well as the legal regime of real estate as a type of inherited property. The
study also identifies gaps and contradictions in the studied regulations, as well as ways to
overcome them. Notably, in the inheritance dispute settlement, it is not the protection of
property rights that is carried out, because heirs have not yet acquired them yet, but the
protection of the right to inheritance, under which they can acquire ownership of
inherited property. There is a lack of a particular list of ways to protect the rights of heirs
in the legislation of Ukraine, which has a negative impact on judicial practice, as they
often use inappropriate methods of protection. The study analyses the judicial practice of
hereditary disputes and identifies the main mistakes that courts make in resolving such
cases.

To achieve the purpose of the study, the following research methods were used:
comparative, dialectical, and Aristotelian, and other general scientific methods of
scientific knowledge, in particular, analysis, synthesis, specific definition, regulatory,
systemic, etc. which allowed to identify problems of conflict regulation of the moment of

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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ownership of inherited real estate, and to draw conclusions for their elimination. The
analysis of legislation and legal science demonstrated the diversity of opinions in the
civilistic literature and practice on the origin of the right to inherited real estate, the
possibility of including in the inheritance mass the real estate unregistered by the testator
in its lifetime, etc. The method of synthesis helped define the main approaches to
understanding the protection of inheritance rights in the Ukrainian private law doctrine.
The methodological base helped identify the basic concepts related to the protection of
inheritance rights, and a hermeneutic interpretation of the rules of inheritance law was
carried out to clarify the possibility of applying specific rules of law to solve problems
associated with contradictions in civil legislation regarding the emergence of property
rights to inheritance.

A theoretical and retrospective analysis of scientific articles of leading civilists on
the issues of inheritance law and property rights was conducted. This allowed to trace the
evolution of approaches to the definition and interpretation of ways to protect inheritance
rights. Legislative acts, in particular the Civil Code of Ukraine and the Law of Ukraine
"On State Registration of Real Property Rights and Encumbrances™!. were analysed with
the help of the regulatory approach. Some articles concerning the definition of the right
to protection of inheritance rights and ways of their protection are analysed. Much
attention is paid to the analysis of the legal positions of the Supreme Court, which on
particular examples allowed to describe the ways of protection of inheritance rights in the
Ukrainian judiciary, as well as to highlight the opposite positions of courts in the selected
category of inheritance cases.

2. RESULTS AND DISCUSSION

Book Six of the Civil Code of Ukraine? does not specify particular ways to protect
inheritance rights. However, this does not mean that it is impractical to single them out.
After all, the rights of heirs can be violated not only by other heirs, but also by third
parties, such as creditors, debtors, etc. They must therefore choose an appropriate and
effective way of protection, based on the method of violation and other important
circumstances. The list of such methods of protection can be determined based on
provisions of Article 16 of the Civil Code of Ukraine, considering the specific features of
hereditary relations. Exploring the possible grounds for the protection of civil rights in
inheritance, Professor Z.VV. Romovska, based on the analysis of the Resolution of the
Plenum of the Supreme Court of Ukraine No. 7 dated May 30, 2008 "On Judicial
Practice in Inheritance Cases"? identified 15 requirements to be considered in inheritance
cases, including the establishment of family relations with the testator and establishing
the fact of living with the testator in one family; on establishing the fact of acceptance of
the inheritance; on granting the right to inherit; on recognising the will as invalid; on

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15; Law of Ukraine No 1127 “On state registration of real rights

to real estate and their encumbrances”. (2020, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF#Text
2 lbidem, 2003.

3 Resolution of the Plenum of the Supreme Court of Ukraine No 7 “On Judicial Practice in Inheritance
Cases”. (2008, May). Retrieved from https://zakon.rada.gov.ua/laws/show/v0007700-08#Text
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compulsory execution of the will; on the division (redistribution) of inheritance; on
granting an additional term for acceptance of inheritance; on making changes to the
certificate of the right to inheritance or declaring it invalid; etc. [16].

At the same time, neither the Civil Code of Ukraine!, nor the above list of
requirements that may be the subject of court proceedings does not apply the concept of
"methods of protection of ownership of inherited property”, "methods of protection of
inheritance rights”. As noted by some scholars, not all requirements in this list can be
considered as ways to protect subjective rights, as some of them are aimed only at
creating the preconditions for further protection of the right, and the list is not
exhaustive [2]. Accordingly, it was proposed to consider as such the claims for removal
from the right to inherit by law, the recognition of property rights by inheritance, the
determination of shares in the inheritance [3; 17].

As prescribed by the provisions of Article 1268 of the Civil Code of Ukraine, for
the heirs who accepted the inheritance, the right of ownership arises at the time of
opening the inheritance, regardless of the time of its acceptance, and therefore there is
uncertainty in the legal regime of inherited property from the time of opening the
inheritance to the time of its acceptance. Therefore, all claims of heirs to the inheritance
in the case of recourse to the court in a period of such uncertainty are aimed not at
protecting ownership, but at protecting property rights, which should be carried out
mainly by a system of special methods and sanctions of inheritance law, and after
acceptance of the inheritance (including by receiving the certificate of the right to
inheritance) — mainly by the general ways and the sanctions stipulated by Article 16 of
the Civil Code of Ukraine, as well as the rules of Chapter 29 of the same. It is impossible
to agree with the position of L.V. Kozlovskaya that when opening the inheritance, the
heirs may require recognition of ownership and allocation of shares in kind, and therefore
in such situations do not apply the rules of acceptance of the inheritance [3]. Such claims
are possible only after the heirs accept the inheritance, because in the period from the
opening of the inheritance to the moment of its acceptance, they can not be considered
OwWners.

It is also impossible to unconditionally agree with the position of E.O. Ryabokon,
who argues that the proivision of Part 5 Article 1268 of the Civil Code establishes the
retroactive legal force of the transaction of acceptance of the inheritance [17]. Firstly, the
application for acceptance of the inheritance indicates the date of its submission, and not
the moment of opening the inheritance. Secondly, it may not be about giving retroactive
effect to the deed of acceptance of the inheritance (because for some categories of heirs it
is accepted automatically, so it does not contain all the necessary features of the deed, but
constitutes a legal fact), but about giving retroactive effect to the title document (the
certificate on acceptance of inheritance). Therewith, there is no provision in any
regulation that governs the state registration of real rights to immovable property, which
would make provision for the indication of the moment of acquisition of property rights
by the heir on the date of opening the inheritance. There is no similar reservation in the
certificate of the right to inheritance. Therefore, despite the exclusion from the Civil

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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Code of Ukraine of Article 1299 of the Civil Code, which stipulated a special moment of
ownership of real estate by the heir — from the moment of state registration of this
property, in fact, it can be argued that this property still applies to real estate. This fact is
also confirmed by other circumstances — neither in fact nor legally, the heir cannot
dispose of the inherited property until the state registration of ownership of real estate.
Furthermore, the heir may change their mind and refuse to accept the inheritance,
therefore it will not be appropriate to consider them the owner of the inheritance. The
Law of Ukraine "On state registration of real rights to immovable property and their
encumbrances"?, also fails to solve this issue and, in accordance with its Article 3, "real
rights to immovable property and their encumbrances, which are subject to state
registration in accordance with this Law, arise from the moment of such registration™.
Therefore, in fact, despite the provision of Part 5 Article 1268, this law establishes
another moment of origin of the property right to the inherited real estate. This problem
can be solved by harmonising the provisions of Article 3 of the Law "On state
registration...." with the provisions of Part 5 Article 1268 of the Civil Code of Ukraine.
Furthermore, it will help to solve this problem and indicate the time of ownership of the
inherited property in the certificate of inheritance.

That is, it can be argued that the legislator presumes the emergence of ownership of
immovable (and movable) property from the heir. Therewith, in respect of immovable
property, the heir has the right of ownership in full only from the moment of receipt of
title documents and registration of ownership of the inherited real estate. Ye. O.
Ryabokon most convincingly substantiated the feasibility of the existence of the
provision of Part 5 Article 1268 of the Civil Code on the moment from which the
inheritance belongs to the heir. Thus, in his opinion, in cases where “the hereditary
property passed to unauthorised persons between the moment of opening and the moment
of acceptance of the inheritance, the heir by virtue of this rule acquires the right to claim
this property from someone else's illegal possession, as well as the right to present a
claim for damages caused as a result of illegal possession, use, or disposal of the said
property” [18].

Therefore, a mention should be given to certain restrictions on the heirs in the
choice of methods of protection of inheritance rights due to the lack of the status of the
owner in the period established for the acceptance of the inheritance. This deprives them
of the opportunity to go to court under Article 392 of the Civil Code with a claim for
recognition of ownership of inherited property, as well as claims for recognition of
ownership of the deceased, because with such a claim no one but the owner can go to
court, as evidenced by existing case law [19].

In our opinion, the heirs can protect the inheritance rights by going to court to sue
for the recognition of the property that belonged to the deceased, but was not a part of the
inheritance. However, in court practice, the specific features of recognising the right of
ownership of property by deceased persons are not always considered in lawsuits. Thus,
the Podilskyi District Court of Kyiv by its decision of May 13, 2013 (case No.
2607/12944/12), upheld by the Decision of the Supreme Specialised Court of Ukraine for

! Law of Ukraine No 1127 “On state registration of real rights to real estate and their encumbrances”.
(2020, May). Retrieved from https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF#Text

°
100


https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

Civil and Criminal Cases of January 29, 2014, satisfied the claim of the testator's wife
about exclusion of the former wife of the testator from the number of heirs, as well as the
recognition of property as belonging personally to the deceased [20]. In principle, the
court found a somewhat compromise terminology, because in the claim the plaintiff
requested to recognise the property of the deceased as personal private property.
Satisfaction of the claim in the wording of the plaintiff would lead to incorrect
application of Article 392 of the Civil Code, which gives the owners the right to claim
recognition of property rights. In the present case, the fact that the property belongs to the
deceased at the time of death is not actually recognised, but only confirmed.

In judicial practice, certain errors are made in making decisions when considering
inheritance cases. Thus, courts do not always determine the existence of ownership of the
testator (in particular, do not require title documents, do not verify their validity), and
therefore recognise the ownership of the heir to real estate without a title document
issued to the testator [21]. Notably, the incorrect wording of the claims — for example,
"cancel the will" instead of declaring it invalid; to decide on the issuance of a certificate
of the right to inherit or to oblige the notary office to issue a certificate of inheritance; to
deprive a person of the right to a mandatory share instead of reducing the size of such a
share or removing it from the right to inherit. Also, the courts do not always correctly
establish the circle of heirs and the fact of their acceptance of the inheritance (for
example, at the time of opening the inheritance, the heiress was a minor, but the courts
did not establish which category of succession she belonged to, and whether there were
other heirs; accordingly, they did not check whether she accepted an inheritance based on
Part 4 Article 1268 of the Civil Code in the case of the creditor to the heirs). This is
important for establishing the scope of persons entitled to appeal to court, because
according to the Procedure for the performance of notarial acts by notaries of Ukraine?,
the right to appeal against a notarial action or refusal to execute a notarial act is held by a
person whose rights and interests are related to such actions or acts. Therefore, the
precondition for applying to the court of the heir should be the refusal of the notary to
perform a notarial action, because in the case file there must be a reasoned decision on
the refusal of the notary to perform a notarial action, in particular, refusal to issue a
certificate of inheritance.

Certain features are inherent in the consideration of inheritance disputes related to
the inheritance of real estate, including objects of unfinished construction. Thus, a notary
issues a certificate of the right to inherit property, the ownership of which is subject to
state registration only after the submission of documents certifying the ownership of the
testator to such property. If the inherited property includes immovable property, the
notary receives information from the State Register of Real Rights to Immovable
Property by direct access to it. If the heir does not have the necessary documents for the
issuance of a certificate of inheritance, the notary shall explain the procedure for
resolving this issue in court.

Important for decisions in cases related to the acquisition of the right to
unregistered real estate is the legal position formulated in the decision of the Supreme

! Order of the Ministry of Justice of Ukraine No 296/5 “On the procedure for performing notarial acts by
notaries of Ukraine”. (2012, February). (last amended on July 19, 2020). Retrieved from
https://zakon.rada.gov.ua/laws/show/z0282-12#Text
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Court in case 23523/3522/16-11 of August 14, 2019. Thus, based on the interpretation of
provisions of Article 1268 and 1296 of the Civil Code by the Supreme Court, the
legislator distinguishes between the concepts "the emergence of the right to inherit” and
"the emergence of ownership of immovable property that is part of the inheritance", and
connects the emergence of these property rights with different legal consequences.
Occurrence of the heir's right to inheritance, which is associated with its acceptance as a
property right determines the inclusion of the right to it in the inheritance after the death
of the heir, who did not receive a certificate of inheritance and did not carry out state
registration [22].

Thus, in case the court did not consider the fact that the testator did not comply
with the requirement for proper registration of ownership of the disputed object of
unfinished construction, and this, in the opinion of the court, did not affect their
ownership of this object, as state registration is only a state confirmation of the right that
arose based on the concluded agreement. Therefore, the panel of judges concluded that
the registration service does not establish ownership, in particular, of the object of
unfinished construction, but registers it based on the clearly defined title documents and
the district court erroneously considered that the lack of registration of the object of
unfinished construction deprives the heir of this property after the death of the mother,
therefore the decision is subject to cancellation with the adoption of a new decision to
satisfy the claims [23].

The decision in case No. 638/6703/16-11 is somewhat different, where the decision
of the district court was overturned and the decision of the appellate court on claims for
recognition of property rights by inheritance by the heir was upheld. The district court
noted that the heir (wife) accepted the inheritance in the accordance with the procedure
prescribed by law, but due to the lack of title documents for non-residential premises, it
was deprived of the right to issue it in the manner prescribed by law, therefore the court
concluded that there are grounds for satisfaction of claims. Annulling the decision of the
court of first instance and making a new decision to refuse to satisfy the claims, the
appellate court reasonably assumed that the plaintiffs did not provide the court with
proper and admissible evidence confirming that in their lifetime, the testator registered
the ownership of the disputed non-residential premises in the manner prescribed by law.
Considering the above and guided by the provisions of Part 3 Article 332 of the Civil
Procedural Code of Ukraine!, the panel of judges rejected the appeal and upheld the
decision of the Court of Appeal [24].

One of the most common remedies in hereditary relations is to invalidate the
certificate of inheritance. Thus, in accordance with Article 1301 of the Civil Code of
Ukraine? "certificate of the right to inheritance is rendered invalid by court decision, if it
is established that the person to whom it was issued had no right to inherit, as well as in
other cases established by law". S.Ya. Fursa notes other grounds for recognising the
certificate as invalid: in case of invalidation of the marriage between the spouses and
legal inheritance by the surviving spouse; in case of renunciation of the inheritance [25].

! Civil Procedure Code of Ukraine. (2020, August). Retrieved from
https://zakon.rada.gov.ua/laws/show/1618-15#Text

2 Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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It should be borne in mind that the certificate of inheritance is not a transaction, so to
extend the rules governing the invalidity of transactions to this remedy is incorrect. As
noted in the Generalisations of the Supreme Court of Ukraine "Practice of consideration
of civil cases on invalidation of transactions by courts”, the invalidity of the transaction
must be distinguished from the invalidity of other related legal structures. The authors of
the Generalisations noted that in the Civil Code of Ukraine this term is applied to
invalidation of intellectual property rights (Articles 469, 479, 499); to invalidity of the
prohibition of assignment of the right of monetary claim (Article 1080); to invalidation
of the certificate of the right to inheritance (Article 1301); to invalidity of the right of
claim (Articles 197, 519); to invalidity of the obligation (Articles 198, 548, 565); to
invalidity of the act (Article 882); to invalidity of the check (Article 1102) [26].

According to Article 1301 of the Civil Code of Ukraine, the certificate of the right
to inheritance can be recognized as invalid by the court decision. It is obvious that the
certificate of inheritance has a different legal nature than the transaction. In this regard,
the decision of the Supreme Court of Ukraine of May 14, 2014 "On rendering the
certificate of inheritance and mortgage agreement invalid"! is of some interest. This
Resolution notes that contrary to the requirements of Articles 548, 549 of the Civil Code
of the Ukrainian SSR? the court linked the preservation or loss of the heirs' ownership of
the inherited property with the fact of receiving or not receiving a certificate of
inheritance, while the certificate is only documentary evidence of rights (Article 560 of
the Civil Code of the Ukrainian SSR).

While supporting the overall legal position of the Supreme Court of Ukraine in the
above Resolution, one cannot fail to note a certain underestimation of the legal value of a
certificate of the right to inheritance, which is not an ordinary documentary evidence of
ownership, but should be considered a document of title, securing the presumption of the
legality of its acquisition by the owner of the property right. Such title documents also
include a certificate of ownership, a certificate of ownership of a share in the joint
property of the spouses, a state act on the right of ownership of land. It is important to
emphasise that the recognition of such documents as invalid is carried out, according to
judicial practice, not according to the rules established for transactions, but according to
the rules established by special rules, for example, Article 1301 of the Civil Code of
Ukraine®, which invalidates the certificate of the right to heritage. However, the title of
the above Resolution is somewhat incorrectly worded, as it is worded in such a way that
it may give reason to believe that it is possible to invalidate the certificate of inheritance
and the mortgage agreement under the same rules.

Under certain conditions, in judicial practice, certificates of ownership are also
recognised as invalid, despite the absence of a direct rule about this in the Civil Code of
Ukraine. For example, the decision of the Supreme Court of Ukraine in the panel of

! Resolution of the Supreme Court of Ukraine “On recognising the certificate of inheritance and mortgage
agreement invalid”. (2014, May). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/\/S140184.html

2 Civil Code of the Ukrainian SSR. (1963, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1540-06#Text

3 Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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judges of the Commercial Court of Cassation dated April 3, 2018 states that the
certificate of ownership is only a document that formalises the right, but is not a
transaction under which this right arises, changes or terminates, such a certificate does
not give rise to the subject of the relevant right, but only records the fact of its existence.
Therefore, in the opinion of the Supreme Court, since the decision on registration of the
right of ownership is lawfully recognised as invalid, the documents that formalise the
relevant right must be recognised as invalid [27]. A similar legal position is upheld by the
courts in other cases as well [28].

Most of the analysed gaps and contradictions are conditioned by the lack of a
unified approach in civil legislation to determine the moment of ownership, which may
depend, in particular, on the type of property, the basis for its acquisition. Also, the
legislation in the field of inheritance does not actually consider the importance of state
registration of real rights to immovable property, recognising the rules of inheritance law
as special rules, and not vice versa. Therewith, this legislative approach is caused by the
fact that if the heir recognises real estate from the moment of state registration of
property rights, firstly, the heir will acquire ownership of movable property from the
opening of the inheritance, and real estate — from another moment; secondly, there will
be legal uncertainty of the regime of such real estate and its owner from the moment of
opening the inheritance to the moment of state registration of real rights to it. Notably,
these are not all the gaps and contradictions that arise in hereditary relations, at the same
time they can be the subject of separate independent studies. When exercising the right to
protect inheritance rights by the heirs of rights, the following should be considered: until
the receipt of a certificate of the right to inheritance, it is not the protection of property
rights that is carried out, because the heirs have not yet acquired the right of ownership,
but the protection of the right to inheritance, by which they can acquire the right of
ownership of the inheritance property, and after receiving such a certificate — according
to the rules established for the protection of property rights.

There are certain restrictions on the heirs in the choice of methods of protection of
inheritance rights due to the lack of them in the period established for the acceptance of
the inheritance, the status of the owner. This deprives them of the opportunity to appeal
to court under Article 392 of the Civil Code with a claim for recognition of ownership of
inherited property, as well as claims for recognition of ownership of the deceased,
because with such a claim no one but the owner can appeal to court.

An incorrect wording of the plaintiffs' claims is particularly noted — "cancel the
will" instead of declaring it invalid; "resolve the issue of issuing a certificate of
inheritance” instead of obliging the notary office to issue a certificate of inheritance;
"deprive a person of the right to a mandatory share™ instead of reducing the size of such a
share or removing it from the right to inherit.

Opposing legal positions in cases of inclusion in the inheritance of the testator's
ownership of immovable property during their lifetime are investigated: in some cases
the courts recognise the right to inherit such real estate, arguing only the legal
confirmation of state registration of property rights and the presumption of legality; in
other cases, which have more convincing arguments, deny the heirs the inclusion of such
property in the inheritance and do not recognise the heirs' ownership of such property.

Specific features of invalidation of certificates of the right to inheritance and
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certificates of the right of ownership are investigated.

Other gaps and inconsistencies in civil legislation also require further study. Thus,
the Civil Code of the Ukrainian SSR made provision for the possibility of disposing of
movable property, including funds acquired by the heirs since the opening of the
inheritance on certain grounds, while the current Civil Code of Ukraine does not make
provision for such a possibility. The legislation also does not define the consequences of
disposing of the testator's property until the moment of receipt of the certificate of the
right to inherit, including the misapplication of such property by the heir (heirs). Other
heirs have the right to apply to the court for the return of unjustifiably obtained property
in a conditional claim.

In Article 1281 of the Civil Code defines the term for filing a claim by the creditor
to the heir(s) and the period within which the heirs must notify the creditor(s) of the
testator of their acceptance of the inheritance, while Article 1282 does not stipulate the
period in which the heir(s) must satisfy the claim of the creditor(s), but only states the
need for the heir(s) to satisfy the claim by a single payment. Therefore, the question
arises whether it is possible to extend to these legal relations the provisions of Part 2
Article 530 of the Civil Code of Ukraine, which establish a 7-day grace period for
performance of obligations. It is not uncommon when, upon accepting an inheritance,
discrepancies are found in the characteristics of the real estate that is part of the
inheritance in the title document and in a certificate from the property inventory and
registration authority on the specifications of a real estate object that was not registered
in the state register of real rights to immovable property due to the acquisition of such
property by the testator prior to the moment when such a register was put into operation.
However, so far the judicial practice does not clearly define the method of resolving such
a problem and does not define a particular way to protect the rights and interests of the
heir(s).

CONCLUSIONS

Based on the foregoing, it should be noted that there are gaps in the civil legislation in
the field of protection of inheritance rights. They can be eliminated by the creation of
appropriate legal positions by the Supreme Court of Ukraine, as well as by consolidating
the list of requirements with which the heirs have the right to apply to the court at the
level of decisions of the Plenum of the Supreme Court.

Despite the fact that Art. 1268 of the Civil Code of Ukraine determines the moment
of the emergence of ownership of the heir from the moment they accepts the inheritance,
in fact, the heir is not endowed with all the powers of the owner from that moment. This
is especially true in relation to immovable property, which is part of the inheritance.

The study notes the absence of a unified approach to determining the moment of
emergence of ownership of inherited immovable property in the civil legislation. Thus,
according to the Civil Code of Ukraine, the only moment is determined — the opening of
an inheritance, regardless of the type of property. According to the legislation on state
registration of rights to real estate, such a moment is exclusively the moment of state
registration of real rights. This problem is caused by the exclusion of a provision from
Article 1299 of the Civil Code of Ukraine, which stipulated a special moment for the
emergence of ownership of real estate by the heir — from the moment of state registration
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of this property. The purpose of this exclusion was to unify the moment of acquiring
ownership of such property by the moment of accepting the inheritance. Therewith, the
legislation on registration of rights to real estate has not changed in this part. This
problem can be solved by harmonising the provisions of Article 3 of the Law of Ukraine
"On State Registration..." with the provision of Part 5 Article 1268 of the Civil Code of
Ukraine. Furthermore, it will help to solve such a problem and indicate the moment when
the ownership of the inherited property arises in the certificate of the right to inheritance.

Therefore, the indicated gaps and contradictions, as well as other problems related
to the exercise of the right to inheritance by the heirs and the right to protection in case of
its violation, non-recognition or contestation, which arise during the consideration of
hereditary disputes, may be the subject of a separate scientific study.
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