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ELIMINATION OF EMPLOYMENT DISCRIMINATION
OF THE PERSONS WITH DISABILITIES:
INTERNATIONAL STANDARDS
AND UKRAINIAN LEGISLATION

Employment discrimination is one of the factors resulting in a high rate of the unemployed the the persons
with disabilities who would like to get a job. This is not only a social problem but economic as well. The pa-
per aims to analyze the existing international and Ukrainian legal regulations for the persons’ with disabili-
ties employment, particularly the issues of discrimination in employment, possible positive discrimination,
and the economic and social effect of an increasing number of the employed persons with disabilities.
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Introduction

According to statistics there are over 2.6 mil-
lion persons with disabilities in Ukraine. But only
11912 persons were employed in 2015, statistical
data reads. High rate of unemployment among
persons with disability is common problem for
many European countries. Ukraine has post-soviet
social, legal and still economic background, which
combines quite different aspects of persons with
disabilities social protection and employment,
ranging from neglecting problem of disabled per-
sons’ unemployment to leading paternalistic poli-
cy of social security towards them, which does not
include employment as priority for rehabilitation
and social self-realization of persons with disabil-
ities. There are many factors explaining low em-
ployment percentage of disabled persons in Eu-
rope and in Ukraine particularly. One of those fac-
tors is discrimination of persons with disability
through all their life long period of social develop-
ment, including general and professional educa-
tion, access and involvement in social life of
community, employment and social security. Of cour-
se, there are other factors as well, such as psycho-
logical and economic reasons for preferring social
protection benefits to employment wages, fear to
forfeiture of social benefits after entering into em-
ployment contract. There are some means aimed
to promote persons’ with disability employment un-
der Ukrainian laws providing both economic and
administrative tools.

The Law of Ukraine On the Basis of Social Pro-
tection of Persons with Disabilities in Ukraine pro-
vides obligation for employers to employ persons
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with disabilities in quantity over 4 % of average year-
ly quantity of employees. If an employer disregard-
ing the reasons does not meet requirements of the
law concerning persons with disability employ-
ment, there are relatively high financial sanctions
applicable to employer. On the other hand, there
some economic tools stimulating employer to hire
persons with additional guarantees for their employ-
ment. For instance, there are some privileges in tax-
ation, partial compensation of wages, provided by
Law of Ukraine On Employment (2012).

So, according to international standards, imple-
mented in national legislation, the legislator in
Ukraine prescribes a number of measures to in-
crease employment rates of persons with disabilities
and secure equal opportunities on labour market for
those people, such as quotas, privileges in taxation,
non-discrimination in employment legal provisions.
Never the less, there are many of persons with disa-
bility unemployed, and discrimination is one of the
reasons why. Some employers prefer rather to pay
financial sanctions than hire persons with disabili-
ties; others try to bypass the law formally fulfilling
their obligation, employing persons with disability
just to meet legal requirements and without real em-
ployment relationship exercising.

Thus, one of the reasons of low employment of per-
sons with disabilities is employment discrimination.

1. Discrimination in the field
of employment on the grounds of disability

Equality is one of the fundamental principles de-
clared and internationally recognized. The Universal
Declaration on Human Rights in article 1 proclaims
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all human beings are born free and equal in digni-
ty and rights [1, p. 4]. It means the principle of
equality is applicable to all humans and is obliga-
tory for implementation and secured by State. Eve-
ryone is equal in his or her dignity and rights by
birth, and this principle is applicable because of
human nature regardless any features of differen-
ce between humans. The principle of equality is a
core of non-discrimination as modern tenet in hu-
man rights law.

The principles of equality and non-discrimina-
tion are applied in many areas, and they are espe-
cially important at the employment and labour law.
Moreover, the principle of non-discrimination be-
longs to a list of Fundamental Principles and Rights
at Work, proclaimed within Declaration of Interna-
tional Labour Organization in 1998 [2]. Thus, the
Declaration commits Member States to respect and
promote four categories of rights and principles,
such as freedom of association and the effective rec-
ognition of the right to collective bargaining, the
abolition of child labour, the elimination of forced
or compulsory labour, and the elimination of dis-
crimination in respect of employment and occupa-
tion. Those principles and rights are universal and
apply to all people in all States regardless econom-
ic development and participation in international
conventions.

Due to accelerating pace of development, glo-
balization and integration process, the gap be-
tween declared and actual equality became more
evident, exposing situation with discrimination
worldwide. In the mean time, increasing number
of persons with disabilities and uneven develop-
ment in the world make problem of persons with
disability discrimination more painful and de-
manding its elimination with proper and effective
means.

As per information by ILO, the people with dis-
abilities make up an estimated one billion persons
over the world, 785 million of which are of work-
ing age, but the majority do not work. There are
many employees with disabilities working in all
sectors of economy, and in all types of roles, making
their contribution to the world of work. The same
time, having those persons employed means better
living conditions for them, steady income and active
social life. And in the contrary, excluding persons
with disabilities from labour force results in GDP
losses, as per study done by ILO [4]. Low employ-
ment rate of persons with disability may be ex-
plained by little opportunities or abilities for edu-
cation. But there are multiple means for adjust-
ment of working place and including children with

disabilities into education, which would make their
future entering into labour market easier.

Actually, employment relationship is based on
inequality of the parties, since employment con-
tract presupposes employee subordinating to em-
ployer, which is in charge to arrange conditions
necessary for employment performance. Therefore
employer is empowered to develop employment
relationship without discrimination. In addition to
economic dominance, employer has authority to
manage his relationship with employee. The em-
ployer has legal prerogatives to control the work of
his employees, as apply liability measures to em-
ployees for breach of the employment contract or
local official rules. But precondition for employ-
ment subordination is equal right to work exer-
cised without compulsion. This is why non-dis-
crimination labour laws are built to secure equal
rights even before commencing of employment re-
lationship and till termination of the employment
contract.

The persons with disabilities are very vulnerable
in employment relationship. They are facing multi-
ple barriers or impediments on the way to employ-
ment literally and figuratively. They need protection
or some measures to facilitate their employment.
The State has to provide necessary legal advantage
or privileges to compensate persons’ with disabili-
ties impediments.

As per statement of Kamal Lemichhane, the ma-
jor difficulty faced by persons with disabilities in
their attempt to enter labour market, is that employ-
ers mistakenly consider these people not able to per-
form their function good enough. Besides that,
many employers are not willing to hire persons with
disabilities because of existing physical obstacles
on the working place, and it would require unwar-
ranted investment to provide facilities for employ-
ees with disabilities [5, p. 30].

The situation with employment discrimination is
more difficult regarding women with disabilities who
are subject to discrimination based on multiple char-
acteristics, particularly disability and sex. Again em-
ployers are unlikely to hire women with disability
due to possible future unstable employment relation-
ship, possible maternity long leave and likely further
termination of the contract. As per publication of psy-
chological study of patterns of discrimination in hir-
ing job applicants with disabilities in the USA, the
stereotyping and discrimination in employment deci-
sions apparently persist, more than 10 years after the
An Americans with Disabilities Act [6, p. 180-181].
So this is not only Ukrainian problem. Similar prob-
lems exist in the USA and European countries.
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2. International legal framework
for counteracting discrimination of persons
with disability in employment

As we have stated above, the problem of dis-
crimination and persons’ with disabilities rights pro-
tection needs comprehensive legal regulation. Since
equality and non-discrimination are undisputable
and widely recognized principles, international le-
gal framework includes universal international doc-
uments, regional and bilateral agreements between
States. Having quoted Universal Declaration on Hu-
man Rights and ILO Declaration on Fundamental
Principles and Rights at Work earlier in this publica-
tion, it is worth to add reference to article 7 of the
Universal Declaration on Human Rights, which reads
“All are equal before the law and are entitled without
any discrimination to equal protection of the law. All
are entitled to equal protection against any discrimi-
nation in violation of this Declaration and against any
incitement to such discrimination” [1, p. 4]. The Dec-
laration directly prohibits discrimination in employ-
ment proclaiming in article 23 right of everyone to
work, to free choice of employment, to just and fa-
vourable conditions of work and to protection
against unemployment; as well as right to equal pay
for equal work without any discrimination [1, p. 6].
Let us move to other international conventions and
covenants committed to elimination of discrimina-
tion of persons with disabilities in general and in
employment particularly.

The International Covenant on Economic, Social
and Cultural Rights (1966) in article 2 reflects obli-
gation of States Parties to guarantee that the rights
enunciated in the Covenant will be exercised with-
out discrimination of any kind. Particularly, accord-
ing to the Covenant, States are obliged to safeguard
right to work of everyone (article 6), to provide “fair
wages and equal remuneration for work of equal
value without distinction of any kind, in particular
women being guaranteed conditions of work not in-
ferior to those enjoyed by men, with equal pay for
equal work” and equal opportunity in promotion at
work (article 7) [7].

The UN Convention on the Rights of Persons
with Disabilities (2006, hereinafter CRPD) became
the most significant event in international protection
of persons with disabilities against discrimination.
Under article 5 of the CRPD “States Parties recog-
nize that all persons are equal before and under the
law and are entitled without any discrimination to
the equal protection and equal benefit of the law”
[8]. In order to promote equality and eliminate dis-
crimination, Parties of the CRPD shall take all ap-

propriate steps to ensure that reasonable accommo-
dation is provided, to accelerate or achieve actual
equality of persons with disabilities, and such meas-
ures should not be considered discriminatory under
the terms of this Convention.

The right of persons with disabilities on equal
basis with other persons is recognized and affirmed
by the CRDP. Moreover, the article 27 of the CRDP
directly prohibits “discrimination on the basis of
disability with regard to all matters concerning all
forms of employment, including conditions of re-
cruitment, hiring and employment, continuance
of employment, career advancement and safe and
healthy working conditions”. Ukraine has ratified
CRDP in 2009, so provisions of this Convention
are obligatory to Ukraine as to other 172 Parties.
Equal right to work of persons with disabilities
means opportunity to earn for living by work free-
ly chosen or accepted in a labour market and work
environment that is open, inclusive and accessible
to persons with disabilities. It is important to em-
phasize that persons’ with disabilities right to em-
ployment without any discrimination includes self-
employment, as well as employment in private and
public sector.

According to article 1 of ILO Convention 111,
employment discrimination includes “any distinc-
tion, exclusion or preference made on the basis of
race, colour, sex, religion, political opinion, nation-
al extraction or social origin, which has the effect of
nullifying or impairing equality of opportunity or
treatment in employment or occupation” [9]. In the
mean time, such distinction, exclusion or preference
shall not be deemed discrimination if based on in-
herent requirements of particular job.

The European Convention on Human Rights
contains prohibition of slavery and forced labour
(article 4) as well discrimination on any ground re-
garding enjoyment of rights and freedoms set forth
by Convention (article 14) [10]. The European So-
cial Charter (Revised) is more dedicated to the is-
sues of employment discrimination of persons with
disabilities. Especially, the article 15 of the Charter
constitutes the right of persons with disabilities to
independence, social integration and participation
in the life of community irrespective to age, nature
and origin of disability [11, p. 8]. It is important to
highlight that Parties of the Charter undertake, in
particular, promotion access of the persons with dis-
abilities to employment through all measures of en-
couraging employers to hire such persons. With a
view to social integration of persons with disabili-
ties, employment in the ordinary working environ-
ment is preferable, where it is possible.
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So, the main idea of international regulation on
employment discrimination of persons with disabil-
ities is protection of right to work of those persons
and inclusion them into community on equal basis
provided necessary adaptation had been made. It is
very important to create accessible and barriers free
environment allowing persons with disabilities to
develop their personal and professional abilities.

3. Ukrainian legal regulation
and exercising of right to work of persons
with disabilities in Ukraine

It is worth to underline that Ukraine develops
national legislation for protection of social and eco-
nomic rights of persons with disabilities in accord-
ance to international standards and fundamental
conventions in this sphere. Never the less, more de-
tailed analysis of laws regulating rights of persons
with disabilities as well as non-discrimination laws
shows some weak points in regulation, which re-
flects in non-satisfactory real safeguarding employ-
ment rights of disabled persons. There is some mis-
perception of persons with disabilities in society as
well. It is still not usual to see those persons equally
and widely represented both in public and private
sectors of economy. Actually, there is a gap existing
between desirable and real situation with employ-
ment of persons with disabilities. Let’s start from le-
gal regulation in this sphere.

According to article 3 of the Constitution of Uk-
raine, “Human rights and freedoms and their guar-
antees determine the essence and orientation of the
activity of the State. The State is answerable to the
individual for its activity. To affirm and ensure hu-
man rights and freedoms is the main duty of the
State” [3, p. 2]. The Constitution clearly and com-
prehensively stipulates on equality in dignity and
rights of all people, as well as on inalienable and in-
violable of human rights (article 21). The freedom
of development of every person’s personality (but
not to the extent of other persons’ rights and free-
doms violation) is guaranteed by Article 23 of the
Constitution of Ukraine. In the mean time, the right
to free development of personality means fulfilling
duties before the society, where one’s personality
develops.

Regarding non-discrimination Ukrainian Con-
stitution proclaims citizens equal in their constitu-
tional rights and freedoms before the law (article
24). Besides that, the Constitution provides not ex-
haustive number of characteristics, which shall not
be a ground for any privileges or restrictions. Those
characteristics are race, colour of skin, beliefs, sex,

origin etc. Unfortunately, disability as possible
ground for discrimination is not listed in article 24
of Constitution of Ukraine, in contrary for instance
to gender equality issue, which is clearly stipulated
in paragraph 3 of the referred article. But conform
to article 43, the Constitution declares obligation of
the State to create conditions for equal opportunities
in the choice of profession, as well as labour acti-
vity. It means Ukraine takes necessary measures
to equal opportunities for persons with disabilities
compared to opportunities of person without di-
sabilities.

Basically, the Law of Ukraine On the Basis of
Social Protection of Persons with Disabilities in
Ukraine (1991, hereinafter BSPPDU) is the core
normative act in the system of legal regulation for
non-discrimination of persons with disabilities. Ac-
cording to the named Law, any discrimination of
persons with disability is forbidden. The Law estab-
lishes the basis of social protection of persons with
disabilities and guarantees equal to other citizens’
opportunities for participation in economic, politi-
cal and social spheres of life. The right to work of
persons with disabilities is clearly stated in article
17 of the Law BSPPDU as right to employment and
entrepreneurship and other not forbidden by law
business. When it is necessary, the employers may
create special working places for persons with disa-
bility, financed by Fund for Social Security of Per-
sons with Disabilities, by local authorities or by
businesses themselves. The article 17 of the Law
BSPPDU provides, that the refusal to hire a person
with disability (as well as to give promotion), and
termination of employment contract by incentive of
employer, on the ground of disability, is not allowed
(unless health condition does not meet professional
duties).

So there are some active (e.g. creation of spe-
cialized working places for persons with disabili-
ties) and passive (withholding form abusing right
to work of a person with disability) measures for
protection of right to work of persons with disa-
bilities.

Similar to widespread policy of using quotas for
employment of disabled persons, there is quotation
according to Ukrainian regulations. There are some
pros and contras on quota-levy system implementa-
tion. For instance, Assistant Prof. Ljubinka Kovace-
vic draws attention to advantages of quota-levy sys-
tem for employment of persons with disabilities,
particularly contribution to the employment of per-
sons with disabilities. In the mean time, the author
pays attention to threatening principle of integration
of disabled person into society due to mandatory
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nature of quota system. Since alternative to em-
ployment of persons with disability is paying pen-
alty as a sanction or avoiding any liability, the ef-
fectiveness of quota-levy system is quite dubious
[12, p. 65-66].

We should acknowledge, there are some Europe-
an states (e.g. Denmark, Sweden) which do not ap-
ply quotas for employment of persons with disabili-
ties, but set up an effective system of non-discrimi-
nation on the ground of disability. Ukrainian social
law system provides combination of quota-levy and
anti-discrimination at employment to secure per-
sons with disability exercising their right to work.

The aforementioned Law BSPPDU provides dif-
ferent quotas for employment of persons with disa-
bilities depending on average staff quantity and fi-
nancing sources. First of all, the employers with av-
erage yearly number of employees under 8 persons
are not obliged to hire a person with disability ac-
cording to the Law. The mandatory quota for em-
ployment of one person with disabilities is provided
by Law for employers having staff from 8 to 25 em-
ployees in average yearly quantity. The quota for
employment of disabled persons by the employer
with average yearly quantity of employees over 25
persons makes 4 per cent of total staff quantity.

It is worth to mention, that employers not fulfill-
ing given quotas of working places dedicated to per-
sons with disabilities are subject to financial sanc-
tions. The amount of fine is half of yearly average
on the enterprise salary (for employers with average
staff ranging 8 to 25 employees) or whole amount of
yearly average salary (for employers hiring over 25
persons). In the mean time, the mandatory quotas
are not spread upon employers financed from state
budget (article 20 Law BSPPDU), and this is dis-
criminatory regulation towards private owned em-
ployers, in our opinion. Moreover, public sector
must demonstrate the standards and best practices
of employment persons with disability. We are ex-
pecting employers to act as social oriented business
representatives, to treat vulnerable categories of
employees, who are not able to compete on equal
basis with persons without any impairment, without
any discrimination. But public sector enterprises
and organizations, which are financed from state or
local budgets, are taken away from mandatory tools
for employment persons with disabilities.

On the other hand, there are some employers do-
ing business in hazardous or heavy industry, where
employment of persons with disabilities is forbid-
den or not suitable conform to a medical conclusion
for rehabilitation. So those employers acting on

their good faith are not able to hire persons with dis-
abilities, unless they create extra working place
which are not necessary for business carried out.
Thus, the penalty for working places not occupied
by disabled persons will become a kind of levy.

There is one more discrimination related prob-
lem in the field of employment. The law in Ukraine
rules to do working place adjustment to accommo-
date it for work of person with disability. Of course,
it demands extra human, administrative and finan-
cial investment to do adjustment. In the periods of
economic crisis, shrinking of business this topic
would be quite difficult to do.

As per article 2 of CRPD “Discrimination on the
basis of disability” means any distinction, exclusion
or restriction on the basis of disability which has the
purpose or effect of impairing or nullifying the rec-
ognition, enjoyment or exercise, on an equal basis
with others, of all human rights and fundamental
freedoms in the political, economic, social, cultural,
civil or any other field. It includes all forms of dis-
crimination, including denial of reasonable accom-
modation.”

Law of Ukraine on Principles of Prevention and
Combating Discrimination in Ukraine (2012) gives
definitions of discrimination per se, direct discrimi-
nation and indirect discrimination. This situation is
confusing and may lead to misinterpretation. But
the employment relations are subject to anti-dis-
crimination law, as well as disability is listed among
other characteristics, one may be discriminated on.
In our opinion, multiple definition of discrimination
is unnecessary.

Conclusion

According to given above, we would suggest de-
veloping anti-discrimination provisions of national
legislation of Ukraine to meet best foreign practices
and international standards in this sphere. It is very
important to create really competitive and quite pro-
fessional oriented system of persons’ with disabili-
ties employment. It is not the best solution to force
employers to hire disabled persons. Much better, but
the same time more difficult and time-consuming,
way out is to help children or adult persons with
disabilities in their education, getting professional
knowledge and first working experience. The posi-
tive effect of employment without any discrimina-
tion will be multiple. The very important in this sit-
uation would be real and natural inclusion of per-
sons with disability in social life of a community
as independent and equal to other persons.
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Hyxesuu I. 1.

MPOTUIISA JMCKPUMIHAL Y MTPALIEBJAIITYBAHHI
OCIB 3 IHBAJIIHICTIO: MIDKHAPOJHI CTAHJIAPTH
TA YKPAIHCBKE 3AKOHOJABCTBO

Juckpuminayis ocib 3 ineanionicmio y cgepi npayesnauimyants — ye 00uH iz paxmopie, siki CHpuduHs-
10mb GUCOKUIL pigeHb be3pobimmsi ceped ocib 3 ineanionicmio. Y cmammi Ha2010UWeHO, WO ye He auue coyi-
anvha npobnema, a i ekonomiyna. Memoio yiei nyonixayii € HayKo8uil AHAi3 MINCHAPOOHO20 MA HAYIOHATb-
HO20 YKPAIHCbKO20 NPAB0BO2O PecyNio8ants Npayesilammyeants ocio 3 iH8AniOHICMIO, 30Kpema Numamb
w000 OUCKpUMIHAYIi' Yy npayesiaumysanti, MOJNCIUBUX NOZUMUBHUX Oill, d MAKONC eKOHOMIUHO20 ma COYi-
anvHo2o eghexkmy 6i0 30inbuenHs pigHsi MPYO06Oi 3atHAMOCMI 0Cib 3 IH8ANIOHICMIO.

Y ecmammi oxpemy ysaey 3e6epuymo ne auuie Ha HOpMAMugHe pe2ynio8anHs 8iOHOCUH NPAYeSLaAUIY 8AHHS
ocib 3 iHeanionicmio, a i Ha AOMIHICMPAMUBHO-NPABOSI 8adiceli 3a0e3neuelts 0008 SI3K0B020 NPAYEBIAUUNY-
sanusa maxux ocio. Haeonoweno na doyinoHocmi nowupenns, 8CMmanosienux K6om Ha ycix pobomooasyis, He-
sanexcHo 6i0 oocepen ¢hinancysanns. Tomy Hopmy npo Hezacmocysanus nonodxcenus cmammi 20 3axony
Yrpainu «Ilpo ocnosu coyianrvnoi 3axuwjenocmi ineanioie ¢ Ykpaini» w000 6cmanosieHtsi Keomu pooouux
Micyb 0711 NPAYesIAuy8ans. NOMPIOHO YOOCKOHAIUMU i 3a0e3neyumu pigHicms pobomooasyis uooo 0008 si3-
KOB020 Npayes1auny8ants ocio 3 iH8aiioOHicmio.

L[5 nyonixayiss maxoosic micmums me3y npo me, Wo 0OCHOBHOIO MemOoi0 NPAYEGIAUMY8AHHSL OCIO 3 THBANIO-
HiCMIO € He 0008 3K08a NPaysi MAKux aooell, d 3aay4entst ix 00 CYCHLIbHO20 HCUMMsL, NOGHE GKIIOUEHH S iX
VY CYCRiIbCMBO HA PIBHUX 3 THWUMU JTI00bMU 3acadax. JJo mozo ¢ 2ioHa npays 0ae MOAICIUBICNL 2IOHO20
HcUmms, moomo mMae no3umueHull ekoHomiunul epexm. OOHAK NPUMYULYBAHHS POOOMOOA8Yi6 npayeeraul-
myeamu y cebe modell 3 IHGALIOHICIIO YACMO NPU3800UMb, HAGNAKU, 00 BIOMOPSHEHHS MAKUX NPAYIGHUKIE
610 coyiymy. Beaosicaemo, wo piene cmaesnenns 0o ocid 3 ineanionicmio nompiono gopmyeamucs pignumu
moorcnueocmamu. Tomy akyeHm y npasogomy pe2yiioganti 6apmo pooumi came Ha HeOUCKpUMIiHayii y npaye-
B1AUIMYBANHI, AKA 300€3Neyy8amumMemscsl, 8 nepuLy uepay, KOHKYPeHmHOI0 Npo@eciiinolo oceimoro ocio 3 i-
8ANIOHICTNIO A EKOHOMIYHUMU MEeMoO0amu CIMUMYTIO8AHHA OMPUMAHHI NEPULO20 podOY020 Micys 0co6010
3 ineanioHicmio.

KurouoBi cioBa: nparieBnanityBanHs 0ci0 3 IHBIIHICTIO, IMCKPUMIHALLISL Yy MTpalleBIaIITyBaHHI, COLli-
aJbHUI 3aXKCT, IPaBO HA MPaLlto.
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