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The Legal Aspect of an Ideal Civil Society. Adherence to the rule of law characterizes the legal aspect of
the ideal civil society. The rule of law is the lynchpin of democracy, which leads to a better and more
prosperous economic life. Under the rule of law concept, the supremacy of law means that all persons are
subject to the law and treated equally before it, regardless of their status. The citizens of a country know that
they will not be punished in a way that government officials would not be, and government officials know
that they will not be prosecuted on trumped up charges or treated any differently than the other citizens. To
enforce the rule of law, a civil society requires a strong and independent judiciary, since judges must be free
to speak their minds as to the meaning and application of laws.

The Role of Dissent in Promoting the Ideal Civil Society. The reality of where a society is frequently fails
to live up to where many think a civil society should be. Those who think a society is failing in some way can
speak up and attempt to spark change. In the judiciary, these critical voices express their dismay through
dissents, and it is critical that judges feel the freedom to speak that dissent in writing. Those dissents serve
a number of purposes: they may act as a catalyst for legislative action; they may force the majority to
improve their opinions, or they may take society to task for current failings while appealing to the hope of
future change.

If scholars have that space, they can discuss all opinions — even the unpopular ones — to determine what
works best for the civil society of Ukraine. I hope that these remarks will be a call to those scholars — as well
as to lawyers, jurists, professors, and intellectuals in Ukraine and elsewhere — to stand up and be counted
in the ongoing battle to protect the rule of law in Ukraine.
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MEXKI AIMIHICTPATUBHOI IUCKPEIIII:
IMPOBJIEMHY BU3HAUEHHS

Y emammi 30iticneno npasosuti ananiz nioxo0ie 00 po3yMiHHs Medic peanizayii OUCKPeYIiHUX NOBHOBAICEHD
opeanamu nyoniunozo ynpaeguinua. Ilooano 3azanvHy xapakxmepucmuxy aoMiHicmpamueHoi ouckpeyii ma
nioxo0i6 00 GU3HAYEHHsS. NPAosUx iHcmpymenmis ii oomedcenns. Ilpoananizoeano eumozy obmediceHHs
OUCKpeYTliHUX NOBHOBAJICEHD AK CKIAO0BUL eleMeHm NPUHYUNY 8ePXO0BEHCMEA NPAsd.

KuarouoBi cioBa: muckpeltis, opraH myOimiuHoOl By, aqMiHICTpaTUBHA JTUCKpEIis, TUCKpPEIiiHI TOB-
HOBaKCHHSI, IPUHIUIT 3aKOHHOCTI, BAKOHABYA Bjia/Jla, BEPXOBEHCTBO MPaBa.

VYei chepu GyHKIIOHYBaHHS OpraHiB HMyONMidHOI B YacTHHI Apyrid crarti 19 BH3HA4Yae, MO OpraHu
BJIaJM B Cy4aCHHX YMOBaxX MaroTh OyTH NPEIMETOM  JAEpXaBHOI BIaJy Ta OpPraHd MICLIEBOIO CaMOBpSLY-
JIOCUTB YKOPCTKOTO HOPMAaTHBHO-TIPABOBOTO PETYJFO-  BaHHS, iX OCa/IOBI 0COOM 3000B’A3aHi TisITH JIUIIIE Ha
BaHHS. BCTaHOBIIOIOUM BUXiJHE Hayajo coelialib-  MiJCTaBi, B MeXaxX MOBHOBaXEHb Ta y CIOCIO, 10 Te-
HO-ZI03BUIbHOTO npuHIOuMy, Komcrutyris VYikpainm — penbadeni Koncrurymiero Ta 3akonamu Ykpainn [1].
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OOMexeHHs TUCKpellii ¢y’ €KTiB BIAJHUX MOB-
HOBaXX€Hb € JIOTIYHOIO NIEPEAYMOBOIO €()eKTUBHOTO
ynpasniHasa. Ha e HeomHOpa3oBo 3BepTaiach yBara
SIK Y HayKOBMX JIOCII/KCHHSX, TaK 1 B MDKHApOA-
HUX EKCIEPTHHX JOKYMEHTaX, IO 3aKpiILTIOIOTH
3arajJbHONPUHHATI CTaHAApTH Yy cdepi myOaiuHOrOo
aJMiHiCTpyBaHHA. Pa3oM 3 THM cydacHi Cycmiib-
HO-TIOJIITUYHI SIBUINA, PO3BUTOK iH(opMamiitHUX
TEXHOJIOTIH, TI00ai3amiiiHi mpomecu Ta TeMIH iX
PO3BUTKY CBHOTOJHI CTaBIIATH yCe HOBi il HOBi BH-
KIIMKW TIepe]] opraHaMu myOmiuHoi Biaau. JloBoii
YacTO HEBIJKJIQJHOTO PO3B’Si3aHHS MOTPeOyIOTh
MpoOJeMH, IO BHUXOAATH 3a MEXi (OpMabHUX
MOBHOBAKECHb OPTaHiB JEP>KaBHOI BIAJAU YU OPTaHiB
MICIIEBOTO caMOBpsityBaHHs. [0 Toro * HeoOXimHi
HOBI 1 HECTaHAApTHI MiAXOOM JO OMpALOBAHHA
TaKUX Mpo0JIeM, a TOIOBHE — OTIEPATUBHE MIPUHHATTS
pilICHHS Ha OCHOBI HAJAaHOTO KOHCTUTYIIHHO-
MIPaBOBOTO CTATYCy OpraHy BJaI i B MeXaX HOro
MOBHOBaXKeHb. L[e Mae JTOTiYHUM HACHIIKOM HOCTY-
MOBE PO3IIMPEHHS KOMIIETEHIIII OpraHiB BIIAIH,
a TaKOX IIMPINUIl CIEKTP CUTYaIlilf, Ie 3acTOCyBaH-
HS TUCKPEIIHHUX TTOBHOBAKEHD € JOIYCTHMHUM.

Brnacue, po3yMiHHS aAMiHICTPaTUBHOI TUCKpE-
mii 0a3yeThcs Ha HEOOXITHOCTI HOCIS BIIATHUX
MOBHOBAXXEHb MaTU MOXJIUBICTh €()EKTUBHOIO 1 Ha-
JIS)KHOTO TIPAaBO3aCTOCYBaHHS B KOXHIM KOHKPETHIH
curyarii. TyT ciiJl BUXOAUTH i3 3alIPOIOHOBAHOTO
B. ABep’sSHOBHM TIOHATTS «IHMCKpEIliiiHa Blaga»
3aranoM. 30KpeMa, cupuitmaru ii sik «crocid pea-
mizamii myOnivyHOi BIaAW, 3a SIKAM BITIOBIIHHMA
cy0’exT Bianu (opraH 4M mocaaoBa 0coba) 3acTo-
COBY€ HaJIaHi HOMY B MeKaX 3aKOHY IOBHOBa)KCH-
HSl Ha BIacHUi poscyn, 0e3 HeoOXigHOCTI y3ro-
JUKCHHS 'y Oynb-sikiii Gopmi cBOiX Hid 3 1HIIMMH
cy0’extamm» [2, c. 195]. 3a Takoro JOCHTH MIUPO-
KOTO MiJIXOMy aJMIHICTpaTUBHI OpraHW MOBHHHI
OyTH HaJiJIeH1 JOCUTh 3HAYHUMH MOBHOBAKEHHS-
MU pO3CYIy IIOA0 3aCTOCYBaHHS HOPM IIpaBa.

Tak, xapakTepu3ylouu MOHSATTS «aAMiHiCTpa-
TUBHHUU po3cym», A.IpiHb 3a3Havae, M0 BOHO
«LIJIKOM NPUTAMaHHO Ta 3aCTOCOBYEThCS (peai-
3y€ThCs) y chepi Iep>kaBHOTO YIIPABIIIHHS OpraHa-
MU BHKOHaBUO1 Biaau» [3, c. 104]. 3a pesynbrara-
MU IPOBEICHHS CEMaHTHYHOTO Ta ETUMOIIOTITHOTO
aHaJli3y Lei aBTop pO3INIsIaE K MOAIOHI 3 CBOEIO
CYTTIO TIOHSTTSI JUCKpelii Ta po3cyny, Oiibiie
TOTO, JIOXOJUTh BUCHOBKY, 1110 «3a CBOIM XapakTe-
POM OpraHH BHKOHABYOi B YIOBHOBaXKEHI pe-
aNi30BYBATH caMe aMiHICTPAaTUBHHUI PO3CY Yy BH-
maJKax, KOJIM 3aKOHOJABCTBO HE B 3MO31 IETAIBLHO
1 TMOBHO peryiaioBaTH BCIO PI3HOMAHITHICTh Cy-
CIUIBHUX BimHOCHHY [3, c. 105].

He Bparounch 40 AETAIBLHOIO €TUMOJIOTTYHOIO
aHaizy, JOLIJBHO 3ayBaXKUTH, IO 3a TaKOTro

MiJXOMYy OCOONHMBO BaXKIIMBHM CTAa€ MUTAHHS MEX
3aCTOCYBaHHS PO3Cyly Cy0’ €KTOM BIIaHUX ITOBHO-
Ba)KeHb. AJDKE CYTh 3a3HaYCHOTO BHIIE CIICIiallb-
HO-JI03BIJILHOTO MPUHIIMITY AKpa3 nependadyae BCTa-
HOBJICHHS WITKMX Ta ONHO3HAYHUX IIPABHII
i mpouenyp. Sk 3azHagae @. BenicmaBcbkui, eif
MIPHHITAT, «CYTTEBO 0OMEXKYIOUH MOBEIIHKY Cy0’ €K-
TiB BJIQJIHUX TIOBHOBAXKEHb, (PAKTUYHO BCTAHOBIIIOE
MPaBOBI MEXi JepPKaBHO-BIAIHOT isIIBHOCTI B IIi-
JIOMY, YUM OXOPOHSI€E JIFOJMHY, IHCTUTYTH TPOMaJIsTH-
CHKOTO CYCITIJILCTBA Ta 1 yCe CyCIiJIbCTBO BiJl HEOO-
IPYHTOBAaHOTO BTpyd4aHHs Yy cdepy ix cBoboau
3 OOKy nepxaBH Ta ii opraHiB» [4, c. 61]. IIpaBa
JIOMHU CBOTOJHI € YHIBEPCAJIbHUM KpHUTEpieM
OIIHKY (DYHKIIIOHYBaHHS OpTraHiB MyOJIIYHOT BIIaJIH.
Kpi3s npusmy npas JIOANHY, iHKOJIH HaBITh HE CIO-
PIIHEHUX Ha MepIIud MonIA 3 (PYHKIIOHYBaHHIM
BIAJHUX IHCTUTYIIH, €Bpomeiicbkuil cyn 3 mpas
JIOMWHKU JIa€ OIIHKY IOTPUMAaHHS MIKHAPOIHUX
3000B’513aHb JIEPIKABOIO 3arajioM.

TakuM 9MHOM, OOMEXKEHHS CBaBOJI OPraHiB Mmyo-
JiYHOI BNAAM INOJAO NpaB JIIOMUHU IpPU HAJAHHI
KOHKPETHHX aJIMiHICTPATUBHUX MOCIYT YH TPH pe-
amizaiii 3araJbHUX ITOBHOBAKEHb € UM HE HAHCYT-
TEBIIIUM E€IEMEHTOM TIPHHIUIY BEPXOBCHCTBA
mpaBa. Sk qopeuHo 3ayBaxye M. KozrobOpa, «oome-
JKCHHS TUCKPEIIMHAX TTOBHOBAKEHD IOCIIAE HUHI
OJIHE 3 IIPOBIAHUX MiCLIb B yTBEPPKCHHI BEPXOBEH-
cTBa mpasay [5, c. 367]. Cnix 3a3Ha4YMTH, IO i caM
NPUHINI BEpXOBEHCTBA NpaBa OyB c(hopMOBaHUI
SIK THCTPYMEHT MPOTUBArU JeCIOTHYHIN Biani. Bu-
XOJISIYM 3 TOKTPUHH BEPXOBEHCTBA MpaBa, 3aKiaje-
Hoi A. [laiici, BapTO Harajgatm HOro JYyMKY, IO
«ypsAaM HE TTOBHHHI MaTH IIMPOKUX AUCKPELIHHUX
MMOBHOBa)XKEHb, BOHH 000B’SI3KOBO MalOTh OyTH X04a
0 meBHOIO Mipor0 0OMexeHi» [6, c. 26].

Bracue, €Bpomneiickkuii cyn 3 mpaB TIOAMHU
y cmpasi «Bornoxu npomu Yrpainu» (3asBa
Ne 23543/02) npu 3acTocyBaHHI OHOTO 3 €JIeMEH-
TiB BEPXOBEHCTBA MpaBa — MPHUHIUIY 3aKOHHOCTI
JIOCHUTH YiTKO HAroJOCHB, IO «HATAHHS IIPaBOBOI
JIUCKpelii opraHaM BHKOHAaBYOl BJIagU Yy BUIVIAL
HEOOMEXEHHUX MOBHOBAXEHH OyJ0 O HECYMiCHUM
3 MPUHIMIIOM BEPXOBEHCTBA Ipasa. OTXKe, 3aKOH
Mae€ 3 JOCTAaTHHOIO YiTKICTIO BU3HAYATHU MEXKI TaAKOT
JIUCKpelii, HalaHOT KOMIIETEHTHUM OpraHam, i Mo-
pANOK ii 3mifiCHEHHs, 3 ypaxXyBaHHSM 3aKOHHOI
METH JTaHOTO 3axoxy, o0 3abe3neuntu ocobi Ha-
JKHUA 3aXHUCT BiJl CBaBIILHOTO BTPYYaHHS»
(a63ar Tpertiid, myHKT 49) [7]. Cyn cepen iHmIoro
BH3HAUWB, 10 MIPHHIIUI 3aKOHHOCTI HE Ma€ CIPHii-
MAaTUCh BUKIIIOYHO AK HEAOMYUIICHHS MOPYUHICHHA
3aKOHY UM iHIIOTO HOPMAaTHBHO-TIPABOBOTO aKTA.
ITpuniun 3akoHHOCTI B po3yMinHi Cyny Mae 03Ha-
YaTH TaKOX, IO PIICHHS OpraHiB MyOIIYHOT BIaau
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0a3yroThCsl Ha 3aKOHOJABUYMX ITJICTABax Ta iXHIW
3MICT BiJTIOBIJJa€ CyTi 3aKOHOAABYOTO PETYIIIOBAH-
Hs1. Takox ciig 3a3HAYNTH, IO 3aKOHOJABYE Pery-
JIOBaHHA HE € 1 He MOXKe OyTH BCEOXOMHHM 3a
cBoiMu (popmoro Ta 3micToM. HasBHICTH INEBHOI
MIpH PO3CyAy € JOMYCTUMHM Ta HAJIC)KHUM, IIPOTE
MeXa TaKoro po3Cyly MOBHHHA OyTH MiHIMaJbHO-
JOCTaTHBOIO, 30KpeMa i JUIsl yHUKHEHHS [IOPYIIECH-
HSI 3aKOHO/IaBYHX MIPUITUCIB Ta KOPYMIIOBAHOCTI, IO
Ha TEpIIUil MONAa He € Ge3MmocepeHbO OB’ s3a-
HOI0O 3 TEOPETHUKO-TIPABOBOI0 XapaKTEPHCTHKOIO
aZIMiHICTPAaTHBHOI JUCKpeii.

CydJacHi MMOJIITHKO-TIPABOBI peaii CIOHYKaloTh
OKpEMUX aBTOPIB aHAJII3yBaTH MUTAHHS OOMEXKCH-
HS JUCKPEIIHUX TOBHOBaXXEHb HABITH Kpi3b
npu3mMy ¢GopMyBaHHS 1 peanizauii aep>kaBHOI aH-
TukopyNiiiiHol momituku. Tak, JI. benkin nocuth
JIETAIBbHO PO3MILAAE «KOPYMIIIOIeHHUH MOTEeHIIaT
JIUCKPEIIHUX TOBHOBAXXECHBY, 1110, HA HOTO TyMKY,
Ma€ y CBOIf OCHOBI «ETaTUCTCHKY» 1/JCONOT1k0 KOH-
KPETHUX aJMIHICTpPATHBHHUX MPOLEAYP Ta aJIMiHi-
CTpaTUBHOTO akTa (y HAMIIUPIIOMY pPO3yMiHHI
boro NMoHATTA). KpiM 1boro, 1ieit aBTop BUALISIE
Taki OCHOBHiI (pakTOpH, L0 OOYMOBIIOIOTH CYTh
aJMIHICTPAaTUBHOT TUCKpEITii: HaJaHHs 3aKOHOJIaB-
[[EM TPABO3aCTOCOBHUM OpraHaM 4 iX MOCajo-
BHM 0co0aM HaIMipHHX TIOBHOBa)KEHb, a TaKOX
HAasBHICTh MPOTAJIWH 1 KOJI3ii y 3aKOHOJABYOMY
perymoBanHi [8, ¢. 95]. 3BiCHO Xk, MiJ KyTOM 30py
AQHTUKOPYIIIHHOI eKCTIePTU3H TaKi BUCHOBKH, Ha-
MEBHO, MOXYTh OyTH KOPHCHUMHU IS TUIaHYBaHHS
Ta peasizallii BiIOBIIHUX 3aX0/iB 3an00iraHHs Ta
MPOTUIIT KOPYMIIii, IPOTe s OLTBII TITHOOKOTO
aHaslizy MIAIPYHTS aIMIHICTpaTHBHOI IUCKpeuii
1ed MiAXig BUAAETHCS HAATO (POPMaTi30BaHUM Ta
aOCTpaKTHUM, aJDKE JTA€ MOXIIUBICTh CIIPUHMATH
THCTPYMEHTH OOMEXCHHS aJaMiHICTPaTUBHOI JHC-
Kpelii BUKIIOYHO B IJIONIWHI 3arajlkHOTO HOpMa-
THUBHO-TIPaBOBOTO perymioBaHHs. [loza yBaroio
TOJIi 3aJTUIIAI0ThCS MTPaBa JIOIWHU B IXHBOMY 3MicC-
TOBHOMY 3Ha4YeHHI B JMisUIBHOCTI OpraHiB myOJid-
HOT1 Bi1agu. X04 i B HOTo A€o po3IIHPEHOMY Bapi-
aHTI1, TAKWH MiX1]1, Ha )KaJlb, € JIOBOJI MOIIHPEHUM
y BITUM3HSHIN HayI.

T. dydanpko, aHami3ylO4d MEXaHi3MHU oOMe-
KEHHS JAMCKPEUiHHUX TOBHOBAXKEHBb, AKIICHTYE
yBary Ha cTaryci, pojii Ta 3HaYeHHI caMHX 1HCTH-
TyTiB myOnivHOi Bnagu. 30KkpeMa, aBTOp MPOMOHYE
BHIIJICHHS IBOX OCHOBHUX C(ep: BUZHAYCHHS 3Mi-
CTy Ta 00CSITY MOBHOBa)XEHb (MaTepiaibHa), BCTa-
HOBJICHHS TIPOLEAYPHUX MeX (mpouecyaabHa
cthepa oOMeXKEeHHs TUCKPEIiHHUX MOBHOBAXXEHB).
Po3kpuBarodn cucteMy BiIMOBIAHUX 1HCTPYMEH-
1iB, T. Dydanbko BBaxkae, Mo JUCKPEIiiHI TOBHO-
BOXCHHS OOMEXYIOThCSA «I€papxi€l0 OpraHiB

BJIaJIM, YITKAM BHU3HAYEHHSIM KOMIIETEHIIi, CHCTeE-
MO0 CTPUMYBAaHb i MPOTUBAT MiX TiNKaMU BIIAIH
tomo» [9, c¢. 57]. Opranu myOnivyHOi BIAIH,
3 I[bOTO MONISATY, TOBUHHI (DYHKIIOHYBaTH B €(peK-
TUBHINA cUCTEMI B3a€EMOIONOBHEHHS Ta B3a€MO-
KOHTPOJIIO, KOJIM TOBHOBAXXCHHS OJHOTO OpraHy
YU T0CaoBOI 0coOM OyIyTh KPHUTEPIEM OIIHKH
HaJIC’)KHOTO 3aCTOCYBAaHHSI IMOBHOBAXXCHb IHIIAM
OpraHOM YH IMOCaI0OBOK0 0c00010. 3a TAKOTO MiaX0-
Iy BTPAuaeTbCsl JUHAMIUHUI €JIEeMEHT PO3BUTKY
CYCIUJIBHUX BIJHOCHH Ta HEOOXiJHOCTI OpraHiB
myOIiYHOTO YIpaBIiHHA 1 IX MOCafoBUX OCiO ome-
paTUBHO pearyBaTH Ha BUKIMKH B KOXHIH KOH-
KpETHi} cuTyamii.

JI. AnnaxBepioBa, UUTYIOYH JOCIIIKCHHS
A. bapaka, HaBOAUTH SIK HPHUKIAJ IIiCTh OC-
HOBHHUX OOMEXeHb AUCKPEIIHHUX MOBHOBaXKEHb
opraHiB nyOmiuHoi Binaau: «1) 30Ha pO3yMHOCTI;
2) pyHIaMeHTaIbHI MPOOJEeMH B HOPMATHBHIN
cucremi; 3) dyHaamMeHTadbHI TPOOJIEeMH B iHCTHU-
TYIIOHAJBHINA CUCTEMI; 4) B3aEMOBITHOCHHHU MiX
IHCTUTYLIOHATBHUMH CHCTEMaMHM; 5) mpaBo3a-
CTOCOBHA TIOJIITHKA Ta MOJIEJi MPaB03acTOCYBaH-
Hs; 6) mogonaHHs npeuenaeHty» [10, c. 36]. 3a-
MPOMTOHOBAaHA MOEINb € TOBOJI KOMIUIEKCHOIO Ta
OXOIUTIOE 3acaJyl YIPaBIiHHS 3arajioM, a TaKOX
KIJIFOYOBI MMPUHIIMAIH aIMIiHICTPATHBHOTO MpaBa Ta
nporuecy. [Ipore BUAAETHCA JOUINBHUM J0JATKO-
BO 3BEpHYTH yBary Ha KpHTepiii moBaru 10 mpas
JIIONUHU IOHAlIMEHIIIE B aCIIEKTI HaJgaHHS aaMi-
HICTPAaTHBHUX MOCHYr (i3W4HUM ocobam abo K
Kpi3b MPU3MYy IPHUHLHUITY NPOMOPIiHHOCTI 0OMe-
JKEHHS MpaB Ta CBOOOI.

Ha okpemy yBary 3aciyroBye miaxiJ 10 CIIpHii-
HATTSA MEX aIMIiHICTPATHBHOI JUCKPEIil BUKIIOY-
HO Kpi3b NpHU3MY CBOOOJM NPHHHATTS HOBOTO pi-
IICHHS B KOXHIM KOHKpeTHiM curyamii. Tak,
M. Boituyk, aHami3yroud OIHY 3 XapaKTEPUCTHUK
MEX ITUCKPEUIHHUX TIOBHOBAXXECHB, TOXOIUTH BHUC-
HOBKY, 1[0 BOHH «BHPaXKAIOTHCS y TPaBi MOCaa0BO1
0CcOOW MIPHIHATH ONTHUMAJIbHE PIIICHHS B KOXKHIN
KOHKPETHIH cuTyarii, BiAMOBIAHO 1O HOPMAaTUBHO
BH3HAYCHUX TMPHUHIIMITIB, 3acaj 1 miJied mpaBa Ta
KOHKPETHUX JXKUTTEBUX oOctaBuH» [11, c. 119].
OTxe, BapTO TOBOPUTH PO IEBHI YHiBepcalbHI
MEXi, SIKI MOXYTh 1 MOBUHHI OyTH Opi€HTHpaMH
JUIsl Cy0’€KTa BJIAJIHAX TTOBHOBaXKCHb B YCIX aHa-
JIOTIYHUX CHUTYaIlisiX, X04, 3BICHO, 1 KOHKpETH1 00-
CTaBUHHM CIIPAaBH HE MOJKHA ITHOPYBATH.

Leit >xe aBTOp, TOCIIHKYIOUN TPABOBY MPUPOLY
MeX 1 OOMEXeHb TUCKPELiHHUX TTOBHOBXKEHD Op-
TaHiB BHYTPIIIHIX CIIPaB, BHOKPEMIIIOE HU3KY TEO-
PETUKO-TIPABOBUX O3HAK TAKMX MEX: 00’€KTHBHA
BU3HAYCHICTh, BIAHOCHICTh, MOMi(yHKIIOHATb-
HICTh, PaMKOBMI Xapaktep Ta iHmi. Hanpukmnan,
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BIJTHOCHICTh SIK O3HAaKa MEX JUCKPEIIHHUX TTOBHO-
BaXXCHb 3aCTOCOBYETHCS, OCKIJIBKH TaKi MEXi «€
BIJTHOCHO CTaTUYHUMU Ta 3aJIEKATH BiJ 00’ EKTUBHO
BU3HAYEHUX NPUHIUIIIB, 3acaj i Lineit npasa — cTa-
THYHHX MeX (PaMoK) IUCKpEIifHUX MOBHOBA-
JKEHb... HAKOMUYEHHS iHQopMalii mo cyti (moao
KOHKPETHHMX >KHTTEBUX CHUTYyalid. — Aem.) MOXe
MPU3BOAMTHU 5K 70 3017bIIEHHS, TaK 1 0 iX 3MeH-
IIEHHS, TPOTE BHUTH 3a MEXI CTaTUIHUX MEX
Cy0’€KT MPaBO3aCTOCYBAHHS, IPUIIMAIOUN [TPABOBE
piteHns, He Mmoxe» [11, c. 114].

INopsin 3 mpaBOBUMHU IHCTPYMEHTaMH OOMEKEH-
HS aJMIHICTPaTHBHOI TUCKpEIlii MatlOTh TaKoX Opa-
THCS [0 YyBaru 3arajbHi yMOBH Ta OOCTaBUHH
MPaB0O3aCTOCYBAHHS, COIIaIbHI ()aKTOPH, MOPaTbHI
uinHocTi [12], piBeHb MpaBoOBOI KyJABTYpH Ta IIija
HU3Ka 1HIIUX THCTPYMEHTIB 3a0e3ICUeHHs HaJlexK-
HOI MOBEJIHKY K KOHKPETHHX MMOCA0BUX 0Ci0, Tak
1 TISTTBHOCTI OpPTaHiB MyOIiYHOT BJIaJIN 3araioM.

[Ilogo MiXHApOAHUX CTaHAAPTIB OOMEKECHHS
JUCKPEIIHHIX MOBHOBAXXEHb, TO BOHU JIOCUTh YiTKO
Ta JIaKOHIYHO c(hopMyNbOBaHi B Pexomennarisx
Komitery MinictpiB Pamu €sporm Ne R (80) 2.
Tak, aqMiHICTpaTUBHUI OpraH BIagH, IPUHMaOUH
KOHKpETHE pIIIeHHs, Ma€ TMParHyTH IOCATHEHHS
METH, 3aJI SKOi HOro HaJileHO BiAMOBIIHUMU
MOBHOBAXCHHSMH;  JTOTPUMYBATHCS  TIPHUHITHITY
00’€KTHBHOCTI I 0E3CTOPOHHOCTI, BPAXOBYHOUU
yaire Ti GakTopH, sIKi MarOTh BiTHOIICHHS A0 i€l
KOHKPETHOI CIpaBH;, JOTPUMYBATUCS TPHUHIUITY
PIBHOCTI TIepeJT 3aKOHOM, He JIOITYCKaTH HeCIpaBe/I-
JMUBOT JIUCKpUMIHAI], 3a0e3MedyBaTd HAIEKHY
piBHOBary (IPOMOPLIHHICTH) MK METOIO PIllICHHS
Ta Oro HeraTMBHUMHM HACJiIKaMH JJis TIpaB, CBO-
001 9u IHTEepeCiB 0Ci0; MpUHMAaTH PIlIEHHS B MeXax
PO3YMHOI'O CTPOKY 3 YpaxXyBaHHSIM XapaKTepy Crpa-
BU; TIOCIIZOBHO Ta Y3rOMHKEHO 3aCTOCOBYBATH 3a-
rajibHi aJMiHICTpaTUBHI MPUIIHCH, BOTHOYAC BPAXO-
BYFOYHM KOHKpPETHI 00CTaBUHU KOXKHOT cripaBu [13].

Crin 3ayBaXkKUTH, 110 OiNBIIICTD 13 3a3HAYECHUX
y nux PexoMeHIamisiX BUMOT JOCHTh €(hEeKTHBHO
IMIUIEMEHTOBAHI [0 HALlOHAJLHOIO 3aKOHOIAB-
ctBa VYkpainu. lllompaBna, 3mae0iTbIIOT0 BOHHU
chopMyNIbOBaHi B 3aKOHaX YKpaiHU TaKOXK y PEKO-
MEHJIAIIHHOMY XapaKTepi Ta HAlOBHEHI OILIHOY-
HUMH NOHATTSMH. UM He HalleeKTUBHIIINM HOP-
MAaTUBHO-TIPABOBUM 1HCTPYMEHTOM OOMEKEHHS
aJAMIHICTPAaTUBHOI JUCKpeUii Mpu HpUHHATTI pi-
IICHb € TIOJIOKEHHS YaCTHHU TpeThoi ctarti 2 Ko-
JIeKCY aJMiHICTPaTUBHOTO CYNOUYMHCTBA YKpaiHH.
Ili HOpMM 3aKpIILTIOITh MOBHOBAXKEHHS aJMIiHi-
CTPAaTUBHUX CYyAIB NEPEeBIpsATH pillleHHS, Mii 4H
0e31IAIbHICTh CY0’€KTIB BIIAJIHUX IMOBHOBa)KCHD,
9y NpUIHATI (BYMHEHI) BOHM 3 JOTPUMAHHIM

MPUHITUIIB JTOOPOCOBICHOCTI, HEYIEPEeIKEHOCTI,
po3cymuBocTi Tomo [14]. Ane mei iHCTpyMeHT,
Mo-Tepiie, CTOCYEThCSA BCIX JiSSHb OpPraHiB Iyo0-
TMiyHOI BIAAM 1 TUIBKM YaCTKOBO 3aCTOCOBYETHCS
0 TUCKPEUIHHUX TOBHOBa)KEHB, HC BH3HAYAIOUU
ix cneuudiku; no-apyre, Moxe OyTH BUKOPHUCTA-
HUM BHKIJIIOYHO PETPOCHEKTHBHO, TOOTO MiJ Yac
OCKap>KeHHsI B CyJJOBOMY MOPSIKY aMIiHICTpaTHB-
HOTO aKTa.

OkpiM TOTrO, 3a3Ha4€Hi CTaHAAPTH 3arajioMm
OXOILTIOIOTh 3MICTOBHY CYTh MisUIBHOCTI OpraHy
myOIigHOT BNAagu NMPU MOXIMBOMY 3aCTOCYBaHHI
aJMIHICTpaTUBHOI Auckperii. Pazom 3 TMM BOHHU
MOXYTh OyTH PO3IINPEHUMH 3a PaXyHOK JOAATKO-
BHUX TPOICAYPHHUX TapaHTIH, 0 MAaIOTh HAa METI
3a0e3neueHHs] He TUIbKM e(EeKTHBHOTO IpaBo3a-
CTOCYBaHHs Ta (hOPMYJIIOBAHHS CyTi OCTaTOYHOTO
pilleHHs B KOHKpETHill cmpaBi, a il JoTpUMaHHS
HAJISKHUX CTAHJIAPTIB Y MPOIECi IPUWHSATTS TaKO-
ro pimeHHs. laeTbes Mpo MPUHIUIM MPO30POCTi
Ta BIAKPHUTOCTI B MiSUTBHOCTI OpraHiB MyOIi4HOT
Bnaau. JlomaTkoBe HaaHHs iHpOpMAIIii PO AisIb-
HICTh Oprany myOJIiyHOI BiIaau, 0COOIMBO B CUTY-
arii «4yTIUBOr0» 3aCTOCYBAHHS IIOBHOBAXKEHb HA
MeXi, BHU3HAUCHIM 3aKOHOM, TUIBKU CIPUATHME
OinbII e(peKTUBHOMY MPABO3aCTOCYBAHHIO. A KOJIK
MOBa #Je mpo Oe3nocepenHiid BIUIMB AisUTBHOCTI
OpraHy BJaJy Ha IpaBa JIOAWHU, TOJAaTKOBI 3aX0-
W BIJKPUTOCTI Ta IPO30POCTI MOBUHHI OyTH
000B’I3KOBUMH 111 3aCTOCYBaHHS. [linTBepKeH-
HSM BIJTIOBIHOT MO3HIIIT € JOCUTHh SCKpaBa TCH-
JICHIisI HOPMATHBHOTO PETYJIIOBAHHS aJMiHICTpa-
TUBHUX TIPOIECIiB Ta MpOIenyp HaJaHHS
aAMIHICTPaTUBHUX IOCIYT TIpOMajsHaM y Kpai-
Hax-ueHax €C. Cepen HEIIOAABHO TPHHHSITHX
BIJIMOBITHUX HOPMATHBHO-MIPABOBHX aKTiB YH HE
HaWBaX\JIMBIIIE Miclle MOCITAl0Th MUTAHHS pery-
JIFOBaHHS €JIEKTPOHHOIO ypslyBaHHs, JOCTYIy J10
aJIMIHICTPATUBHHUX TOCIYT 3a JOIOMOTOI0 iH(hOp-
MaIlifHUX TEXHOJIOTIH TOIIO.

Takum 4yuHOM, (QYHKIIIOHYBaHHSI OpraHiB IyO-
JYHOI Blagy Ta peaiisalis HUMH JUCKpELifHHX
MOBHOBa)XEHb MAalOTh OYyTH MPEAMETOM JOCHTH
JKOPCTKOI'O HOPMATUBHOI'O PETYIIOBAHHA Ta BHY-
TPIIIHLOAIMIHICTPATHBHOTO ~ KOHTpOJIO.  Paszom
3 TUM AWHAMIYHUIN PO3BUTOK CYCIIJIBHUX BiIHOCHUH,
ro0alTizamiiHi MPOIECH Ta PO3BUTOK iH(OpMAITiii-
HO-KOMYHIKAIlIHHUX TEXHOJIOTIH CTaBIsATh HOBI
3aBJIaHHsI IIOJI0 HANpalFOBaHHS Ta IMIUIEMEHTAI
MPAaBOBUX MEXaHI3MiB OOMEXEHHS aJMiHiCTpaTUB-
Hoi nuckperii. Taki MpaBoBi MEXaHI3MU MarOTh Oa-
3yBaTUCb Ha BHUMOrax MNPUHIMUITY BCPXOBCHCTBA
TpaBa, KJIIF0YOBOO cepell sIKUX y it cdepi € mosara
JIO TIpaB Ta CBOOO/ JFOJMHH.
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V. Venher

LIMITS OF ADMINISTRATIVE DISCRETION:
PROBLEMS OF ITS DETERMINATION

The article presents legal analysis of approaches to understanding of the limits of discretionary powers
by public administration bodies. Nowadays, it is generally accepted that the understanding of the limitation
of discretion of public administration bodies is the logical prerequisite of effective governance. However,
recent challenges for public authorities, which require new and innovative approaches of response, logically
result in the gradual expansion of the public authorities’ competence, as well as a wider range of situations
where the use of discretionary powers is admissible. The article contains general characteristics of
administrative discretion which is based upon the necessity of public administration bodies to be able to
effectively and properly apply the law in every situation. Herewith, the article focuses on the importance of
establishing the limits of applying the discretion by public authorities. The European Court of Human
Rights’ practice has developed an understanding of general admissible limits of human rights by public
authorities, for example, through determination and interpretation of the principle of legality. According to
the Court’s understanding, the principle of legality should also mean that the decisions made by public
authorities are based on legal grounds, and their content corresponds to the essence of legislation. Although
the presence of a certain degree of discretion is admissible and appropriate, the limit of such discretion
should be minimally sufficient, including prevention of legal regulation violation. That is why the article
provides the analysis of several approaches to determining the general limits of administrative discretion,
including anti-corruption factors. Thus the main conclusion which is made in the article is that the legal
tools of limiting the administrative discretion should be based on the requirements of the rule of law,
including the key principle of respect for human rights and freedoms.

Keywords: discretion, public authority, administrative discretion, discretionary powers, principle of
legality, the executive authorities, rule of law.
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