MIPUIO BEPXOBEHCTBA MPABA
(MPABOBNALAS)
HALLIOHA/TBHOTO PIBHS

[PAKTUKA YKPAIHY

FFFFFF

EEEEEEEEEEEEEEEE






MIPV/IO BEPXOBEHCTBA MPABA
(MPABOBNALLS)
HALIOHAJIEHOIO PIBHS

MPAKTUKA YKPATHU

KLW OF bAM CHECKW3T
AT UATIOMAIIEYEI

CASE OI' YKKAIME

Kyiy, 2021



Mipuno BepxoBeHcTBa npasa (NpaBoBnajas) HaliOHaNbHOTO PiBHSA:
npaktuka YkpaiHn (Puie ofi iaw CWeckiisi ai naiionai ieyei: case oi
Ykraine) / 3a 3ar. peg. M. Ko3to6pwu ; NMepegmosa: Monosatuii C. ; yno-
PS4HVKKN Ta aBTOpU KoMeHTapiB: B. BeHrep, C. FonoBatuii, A. 3aeup, €.
3BepeB, M. Ko3tobpa, FO. MatseeBa, O. LienbeB ; LieHTp gocnigeHHs
npo6semM BepXOBEHCTBA Mpasa Ta Noro BTiIEHHA B HAaL,iOHaNbHY Npak-
TUKY YKpaiHu HauioHanbHOro yHiBepcutety «Kneso-MorunsHcbka
akagemia». Kuis, 2021 — 152 c.

3arasibHa pefakuis:
M. Kostobpa.

ABTOPCbKWIA KONIEKTUB:
B. BeHrep, C. Flonosarwii, A. 3aeupb, €. 3BepeB, M. Ko3tobpa,
HO. MartBeeBa, O. LlenbeB.

MigroToska Ta onpauoBaHHA MaTepiany:
B. TkaueHko.

Ha o6knaguHui - kapTnHa «Kpannsa BeecBiTy» C.TkaueHka.

BupaHHA NiaAroToBMEHO B MeXax crewiasibHOro AoCNifXeHHs, WO oro NpoBenu exc-
nepTwu LleHTpy focnigxeHHA Npo6aem BEpXOBEHCTBa NpaBa Ta 1Moro BTiNEHHA B
HaLioHanbHY Npak T UKy YKpaiHu HauioHanbHOro yHisepcuTe Ty «Kneso-MormnsiHebka
akageMisi» 3a NigTpUMKN Npoek Ty Odpicy Paam €sponu B YKpaiHi «[igTpuMKa KOHCT U-
TyuUiliHnX i npaBoBUX pethopM, KOHCTUTYLiiHe NpaBocyAas Ta fonomora BepxoBHili
Papiy npoBegeHHipechopM, cnpsiMOBaHUX Ha NiABULLEHHS i1 eheKTUBHOC T i» BpaMKax
MnaHy giit ana Ykpaiim Ha 2018-2021 poku.

© Pagla €Bponu, LieHTp gocnif>XeHHa npobnem
BEPXOBEHCTBA MpaBa Ta Moro BTiIEHHS B HaL,io-
HanbHY NpakTnKy YKpaiHn HauioHanbHOro yHi-
Bepcutety «Kneso-MorunnsHcbka akagemis»,
2021

©Tlonosatuii C. NepegmoBsa, 2021



SMICT

BUMIPIOBATW, 34ABANOCH b, HEBMIPEHHE (Cepriifonoeaid) 5

3AKOHHICTb 25
1 BepxoBeHCTBO KoHCTUTYLji 28
2. MpiopuUTeTHICTb (BULLICTL) 3aKOHY B iEpapxXii HOPMAaTUBHUX
aKTiB 32
3. MigctaBy HOPMOTBOPUMX NMOBHOBaXKEHb OpraHiB
BUKOHABYOI B/laay Ta iX MeXi 35
4. MixkHapoaHe npaso Ta HaujoHa/lbHe 3aKOHOAaBCTBO 38
5. CTyniHb pO3BUHEHOCTI 3aKOHOJABYMX NpoLenyp 43
6. 3aKOHHICTb BYMOBaX Ha[j3BMYaHOro CTaHy 46
7. CTaH BUKOHYBaHOCTi 3aKOHOJaBCTBa 49
HOPNOANYHA BU3HAYEHICTb 53
1 YitkicTb Ta NepefdayHiCTb 3aKOHOABCTBA 55
2. JoctynHicTb Ta cTabinbHICTb 3aKOHOAABCTBA 59

3. [JoTpyMaHHS NPUHLMNY NPaBOMIPHUX (NEMTUMHUX)
OYiKyBaHb MNP yXBasleHHi 3aKOHIB Ta iHLIMX HOPMaTUBHUX

aKTiB 62
4. CraH 3aKOHOaB4O0ro 3abe3neyveHHs (4OTPUMaHHS)

NPUYHUMNIB FOPUANYHOI BiANOBILAILHOCTI 65
5. YMoBU 3a6e3neyeHHs FopUaNYHOI BU3HAYEHOCTI 68
6. BignosigHIiCTb OPUANYHOI NPAKTUKN 3aKOHY 73

3mict » CTop. 3



PIBHICTb MEPEJ SAKOHOM I HEQUCKPUMIHALLIA
1 PiBHOMpaBHICTb
2. PiBHiCTb Nepef 3aKOHOM
3. HeguckpvMiHaLlisi Ta OCHOBHI BUMOTY
4. OcobnMBOCTI ANCKPUMIHALLIT B OKPEMMX BUMaIKaxX
5. MNo3nTrBHa AUCKPUMIHALS

OOMIPHICTb (MPOMOPLINHICTb)

1 OcHOBHI BMMOr JOMipHOCTI Ta CTaH iX 3aKOHOAaB40ro

YHOPMYBaHHS
2. Bumoru npuaatHocTi
3. Bvimora noTpi6HocCTi
4. 3abopoHa repebinbLUeHHs
5. 3abopoHa dhopmaniamy

3AMOBITAHHA 3TOBXWBAHHIO NMOBHOBAXEHHAMUN

1 KoHCTUTYLiliHI rapaHTii 06MeXeHHS ANCKPELLIAHNX
MOBHOBaXKeHb

2. 3aKOHOZaBUi MexaHi3MN OBMEXEHHS ANCKPELiAHNX
MOBHOBaXKEHb Ta 3arobiraHHs 3/10BXXUBAHHIO HUMM

3. CypoBuii KOHTPO/b 3a 34iACHEHHSIM AVCKPELiHNX

MOBHOBaXKEHb OpraHamu My6nivHoi Braau
4. TMokapaHHs 3a 3/T0BXMBaHHSI NMOBHOBAXKEHHSIMM

AOCTYN AO NMPABOCYAAA
1 KoHCTUTYLiHI rapaHTii cyaiBHMLTBA
2. HesanexHictb cyay
3. Cnpasefnvee Cyfo4YNHCTBO
4. Cy[OBMWIA KOHCTUTYLIAHNIA KOHTPO/1b
5. BMKOHYBaHICTb CyIOBUX PiLLleHb

CTop. 4 » Mipuno BepxoBeHCTBa NpaBa HaLioOHaNLHOIo PiBHA: NPaKTUKa YKpaiHu

76
7
82
86
89
93

98

100
104
106
109
112

115

117

120

123
126

130
133
136
140
144
147



Ceprinn Fonosatuii

BVIMIPIOBATW,
30ABAJIOCA B,
HE3MIPEHHE

O/ Hapasi 3HaMeHUTUIi Ha BecCb CBIT NOBOPHMK AeMOoKpaTii

Ta cBo6OAM hpaHUy3bKNii NpaBo3HaBeLb Anekcic Ae TOKBiNb

we 1836 poky nopisHioBaB LLBeiiLapito 3 AHIIED 3a IHCTUTYLLIAMNA
LMX ABOX KpaiH, TO BUC/MIOBMB CBOE 3a4yA0BaHHs TOrO4YacCHUMIN 3BUYKaMu
 MaHepamu aHrninyis, 60 MOro BeNbMU Bpasuaa 30cibHa iXHs 10608
[0 cnpaBe4MBOCT M. 3a MipKyBaHHAM TOKBI/ISA, Taka «HaicTasiwa puca
BiflbHOrO Hapoay» ob6iliMana peluTy Bce, 30Kpema n60B 40 NpaBa, a
6e3 WwaHyBaHHs npaBocyaas, 6e3n0608M 40 NpaBa Ta 6e3 BOPOXOCTH
[0 HACUNbCT BA — «KOAHIN BiNbHIN Hawii He XXnTn»1

Anekcic ge TOKBiNb 6YB TOAI HE EAMHUM UHY>KO3eMLEM, XTO BinbLue Bif,
caMux aHrNilLiB NPUEMHO ANBYBAaBCS, Lo AHIi — KpaiHa, KepoBaHa
TUM QyXOM MpaBsa, AKuii 6yB reTb He NpUTaMaHHMM KpaiHam KOHTUHEH-
Ta/IbHOTEBPONMU. Y KON OQHOAYMLIB LLIOAO TaKOro 6avyeHHs noegHanucs
BMAaTHI nocTari, AK-0T: (hpaHLy3bKnin (hinocod-npocBiTHUK BonbTep,
YKEHEBCbKNI | aHIMIACbKNIA KOHCTUTYUiOHanicT XaH-Jlyi ge Jlonem,
HIMeLIbKUI NPaBHUK NiGepanbHUX Nornsais Pyfonsd oH I'Haict.

Mpo Bce Le Ham MOBIAOM/ISE 3HAMEHUTE KNacu4yHe [Xepeso rnepa
An6eprta [afici, WO MOoro BXe LMTOBaHO BULe, — NiAPYYHUK ANS CTY-
[eHTIB i3 BMBYEHHSI KOHCTUTYLiAHOrO npasa AHrii.

1 [us.:iiceyAY. Iniroiinciion lo itie 51uflyoliiie I_aw olitie Con5lllnlion (Beprini. Originaiiy
publisTiel: 8iiel. I_onAon: MacTlllan, 1915). — Infianapoil5: biberlyC/a55IC5, 1982. — P. 109.
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MpoBigHWMA HayKoBeLb CBOrO 4acy nuwe B pPigHiA KpaiHi, a HaTe-
nep — LUMPOKO 3HAHWI y BCbOMY CBiTi TEOPETUK-KOHCTUTYLLIOHANICT,
BUKNAB Y LbOMY MifpYYHUKY BfaCHY AOKTPUHY KOHCTUTYLIAHOIO
npasa, Be4y4n MOBY MPO TPW HanpAMHI NPUHLUMNAK, WO HAMK Byna
NpoliHATa ToroyacHa HenucaHa (HekoAu(ikoBaHa) KOHCTUTYLIA
AHrnii. OguH i3 npuHumMnie falici no3HaumB pasoto "ibe ruie of
iam". He BiH ii npugymaB. Afe came iAi0ro nepy HanexuTb TOWA Opu-
AVYHWNIA 3MICT, AKUM BiH NEPBUHHO HAMOBHUB ii AK MPUHLMMN aHr il
CbKOTrO KOHCTUTYLIINHOTO mnpaBa y CTUC/IOMY BUMPaXKEHHI, KaXKyuu,
WO geTbcs NpO «6e3neky, HagaHy 3a aHrinCbKOK KOHCTUTYLUIE
npaBam ocobu»2 BnacHe uyepes Leil MPUHUUN — AK aHTINCbKY
CBOEPIAHICTb — aBTOPOBI MOTaNaHWNO LLOHaWBMpPa3Hille 3Manto-
BaTM TOro4yacHy BifMiHHICTb MiX HEMUCAHOK KOHCTUTYLiEt0 AHTNI
Ta MUCAHUMWN KOHCTUTYLIAMU KpaiH KOHTMHeHTanbHOI €Bponu
n CnonydeHunx LTatiB AMepukn. Y LubOMy KOHTEKCTi [alici noBi-
fae Npo ofAHy 3 0CO6AMBOCTEN aHrMiiCbKOro XnTTA, WO, 3a Aoro
OLIHKOI, «HaNAMBOBWKHILIA»: aHININLAM BnacTMBa He3BuYaiHa
puca — «3anwbneHicTby Bnagy npaea» ("Engiiz6ten a3 ioying i6e
poyernteni oiiaw"3. Lio pucy TeopeTnk TpakTye K Of4HY 3 BNacTu-
BOCTeli aHrMilicbKOT KOHCTUTYLT. (K HA MEHe, HaBiTb CyYacHi BITYM3-
HSHI KOHCTUTYLLIOHAMICTM HaBpPS4 UM rOTOBI CNPUIAHATY TE3Y MPO Te,
L0 MaHepw ntoaeii — To6TO Te, Lo XapakTepu3ye KOro-Hebyab, Bif-
pi3HAE Bif iHWNX — MOXHA TIYMaynTU AK BNACTUBICTb KOHCTUTYLLT
KpaiHuW.) YTiM, pOo3BMBatOUM CBOO AYMKY, aBTOP TYT Xe 3a3Havae: gns
6iNbWOCTN NKOAEN, XTO Ha MO3HAYEHHA Li€i pUCK aHrniiLiB 3acTo-
COBYE Pi3Hi BUCNOBWU (Ha KWTant "goyernteni oi iaw", "suprertacy
of iaw™ abo "ruvie, aupreracy, or preéoTinarnce oi iaw"), 3mMicT Lux
BWCNOBIB 3a/1MWAETLCA HE3PO3YMINIUM | HENMOACHEHHUM. Todi aBTO-
pOBi He 3anuLanocs iHWOro BUOOPY, OKPIiM K OKPEC/TUTU TON0BHE
CBOE 3aBJlaHHA Tak: «[...] AKWO HaM xo4 61 Konu 1o 6yno foeenocs
ocsAraty CBOIM PO3yMOM yBeCb CMUCA ifel, WO iT no3HavYeHo (ppa3oro
"rvie, 3upreTacy, or preéoTinance oi iaw", To0 NnepefoBCiM HaMm Cnifj

2 IbicleT.— P. 107 (kypcuB miit. — C.T.).
3 IbiCeT.— P. 109 (kypcuB miit. — C.T.).
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YiTKO BU3HAYUTM, LLO MAETLCA Ha yBas3i Nig TaKUMK BMpas3amMu, Koau
iX 3aCTOCOBYEMO [0 BpUTAHCLKOT KOHCTUTYLLiT»4

TOX NPO WO HaM roBOPSATb YCbOro KiNlbKa 3rafjaHunx CTOPIHOK npadi
nepa AnbepTta [aiici, Ha AKX igeTbCs MPO TOro4acHi BNacTMBOCTI Ta
0CO6MBOCTI @aHIMMINCbKOT KOHCTUTYLT, WO iX BUPXKEHO Yepes yCTaseHi
CaMOOGYTHI 3BMYKM 1 MaHEPW aHrNiiyiB (SK-0T: 1t060B A0 CNpaBeanBO-
cTwn, moboB J0 NpaBa, NoLlaHyBaHHA NMPaBoCcyAna) Ta O3HAUYEHO AK iX
«3aM06MeHICTb Y Bnajy npasa», 3aBAAKMU YoMy AHria 6yna KpaiHoto,
KEPOBaHOIO TUM yXOM MpaBa, AKuii NOXBaslbHO PIi3HUB ii He TINbKN Big,
KpaiH KOHTUHEHTa/IbHOT EBPONK, a NOAEKyAN HaBiThb i Big CnonyvyeHnx
LLiTatiB AMepUKN, Lo K fepyKaBa OHIET 3 NepLUmX MUCAHUX KOHCTUTY-
i noctanm Ha igeanax cBob6oam Ta AeMOoKparii?

Cnosamu aBTOpa BOHW rOBOPATb MPO CBOEPIAHICTb aHINIACbKOI HENK-
CaHOi KOHCTUTYLIi cTaHOM Ha KiHeLb XIX cToniTTa. CBOEPIAHICTb, 3yMOB-
NIEHY peanbHICTIO BXe Ha TOi 4Yac NpPaKTUYHOro BTINIEHHA igel, wo ii
[alici no3HaumB (hpasoro "ruie, 3uprertacy, or preriotinance oi iaw’",
ane CyTb SIKOI, 3a A0ro 3i3HaHHAM, 4151 caMUX aHrninLiB 6yna e 30BCiM
He 3p03yMIfoL0.

AKWo 3micT 6yab-AKOi 3 (hpas, Lo iX 3acTOCOBYBannN TOAI Ha Mo3Ha-
YeHHS «HaAMBOBMXKHILLOI» 3 PUC aHNiNLiB — «3al06MeHicTbY Bnagy
npasa», 6yB HEBTSIM/IMBUM HaBiTb A4/19 CAMMWX aHI MiALiB, 4OMOKN MOro He
BMTIyMa4umB npoecop [aiici, To rogi gymatu, Lo Morio 6yTy iHakwe
B KOHTWHEHTaNbHIN €Bponi. A HaATO — Y Til 1i YacTuHI, fe icHyBana
iMnepcbKka gep>kaBa 3 6a30BaHOIO Ha CBaBiNNi caMmogepXusa abcosoT-
HOIO BNaforo, WO B3arani He 3BO/IS/1Ia KOHCTUTYLLIT per 3e. IaeTbcs npo
TOoroyacHy Pocito 3 ii NoNiTUYHUM Naf0oM, BiJOMUM K caMofep>kaBue,
cebTO 6e3mexkHe camoBnagas...

AK nokasyetbCs 3 npauji, 30Kkpema Hassu ii po3giny Il, Ha BUKOHaHHA
NOCTaBNeHOro nepej cobol rofioBHONO 3aBAaHHA — YiTKO OKpec-
JINTU CYTHICTb BMPa3siB, L0 iX 3aCTOCOBYBa/IN HA NO3HAYEHHA OKpPeMOoi
0co6MBOCTU camoi KpaiHu (AHrii) Ta ii KoHCcTMTYUIi, daiici 3 Bigomoi
iX MHOXMWHM Bigaas nepesary came (pasi "ibe ruie oiiam". Ii nocyTHii

4 ibidlieT. — P. 110.
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3MICT — K LLiNICHOI Ta KO0 NO3HAYEeHO OfMH i33acafHNYNX MPUHLMMIB
aHrNINCbKOTKOHCTMTYLIii— aBTOp PO3KPUBAE Yepes3 TPU OKPeMI, ae
criopigHeHi KoHuenu,i.

MepLlua cTaHOBWMA aHTUTE3Y A0 CBaBiNAsA i 4ecnoTusmMy Bnaam 3a byab-
AKOT cncTemMun npaeniHHSA. OcO6MMBOT BUPA3HOCTM U KOHLENLis Haby-
Ba€ caMe B Till 4YaCTUHI aBTOPCbLKOrO BUKNaZy, Ae 3a npuknag y3sto
nepegymoBu i1 Hacnigkn ®paHuy3bkoi pesosntouii XVIII ctonitta (konm
aBTOP rOBOPUTL NPO «TOlM BUBYX BYPX/IMBOr0 3aXOM/EHHS, 3 AKUM YCS
€spona BiTana nafiHHa bactunnii»; «bactunia 6yna nokasHUM i 6e3cym-
HIBHUM CMMBOJIOM CaMOBI/IbHOI BNagn»; «ii nagiHHA 6yno CNpunHATO,
i CNPUAHATO LWMPO, SIK MPOBICHUK ANs1 peLluTy EBPONM TOro caMmoro ibe
rvie oiiam, LLO BXe iCHyBano B AHTNIi»9. F0N0BHa ifes uiei KOHuenuii—
3anepeyeHHs 6yAb-AKOi CBaBiNbHOCTW BMaAM Ta HaBiTb i LUMPOKUX
LNCKPeLUiliHNX NOBHOBaXKeHb ypAaAy: Ha 6yAb-fKy CBOI A0 Bnaja
NOBMHHA MaTu [03Bin, yCTaHOBMEHWI NpuUnNucaMmyn npasa, a NanHY
MOXHa Kapartu ni1Lie 3a npaso/ioMCTBO.

[pyra BTintoBana igeto rpuaNYHOI piBHOCTK, abo, iHaKwe, CAiNbHOI
NignopsAKOBaHOCTU BCiX BEPCTB CyCMiIbCTBa OAHOMY 1 TOMY cCamoMy
npaBy, 3a AKMM UYMHATb NpaBoCcyaas 3BuyaiiHi cyam (Jaiici: «[...] y Hac
He TiINIbKW HIXTO He € MOHaj NpunmucaMmmn npasa, a i — WO € PiyYo 30B-
CiM IHLLIOK — KOXXeH 6e3BiAHOCHO [0 CBOro paHry abo cycnifnbHOro
CTaHy NiAKOPSAETLCS 3BUYANHOMY MpaBy KOPO/IBCTBA Ta € NiACyaHUM
y 3BUYaiiHuX cygax»6 Ha npuknagi ®paHuii Jaici nokasye, WO B KOH-
TUHEHTaNbHIM €BpoNi 6yno AeLlo iHaKWwe: Aep>kaBHi NOcajoBLi Mann
NeBHi NPMBINei — Ha HUX He MOLLUNPOBANOCS 3BUYaHe NPaBo KpaiHw
" BOHW He nignaganu nifg ropucamKLito 3BUYaiHMX cyaiB). Y LibOMY CEHCI
BUK/IOYANach ifles Xo4 SKOro 3BiflbHEHHS NOCaAo0BLIB Bif 060B'A3KY
niZKoOpATUCS NpuUnmncam Npasa, WO NOLUMPHOOTLCS Ha iHLWNX TPOMagsiH,
abo Big FOpPUCAMKLIT 3BUYANHNX CyaiB.

TpeTio KOHLENUito 03HaYeHO K «BfafaproBaHHSA NMPaBHOMo Ayxy»
(pregoTinance oiibe iefaiBpirii) Ta oxapakTepu3oBaHO SIK «0CO6UBY
B/IAaCTUBICTb aHMNINCbKMX IHCTUTYLi». Lle Te, wo, 3a onncom [Jalici,

5 iblleT.— P.113.
6 ibicleT. — P. 114,
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BiAPI3HANO aHrNIiCbKYy KOHCTUTYLIO Bif, KOHCTUTYLIA KpaiH KOHTW-
HEHTa/IbHOT EBPONM HaMBMpPa3Hille: AKWO «3arafibHi MPUHLUMNN aHr-
NiACbKOI KOHCTUTYLi» (@ HAMK, 8O NMpUKNagy, BU3HA4YEeHO 30Kpema
npaBo Ha ocobucTty ceoboy Ta nMpaBo Ha ny6niyHi 3ibpaHHA) aBTOp
po3rnagaB fK «pe3ynbTar CyfOBMX PilleHb, WO BM3HA4YaIn npasa
npmuBaTHMX OCi6 B OKpPeMUX cripasax, AKi Noctanu rnepeg cygamu», To
«HafaHa rnpaeam ocobu 3abe3neyeHicTb (AK Taka) 3a 6araTbMa 4Yy>Ko-
3eMHMMWN KOHCTUTYLiAMM» aBTOPOBI 6aumnaca «Tum, Wo BUNANBAIO
i3 3arasibHUX MPUHLMNIB KOHCTUTYLI» 7. ILL1OCA npo Te, Wo, 30Kpema,
aHrNificbKy KOHCTUTYLiHO He Byn0 CTBOPEHO «O4HUM Maxom» i He Byna
BOHa pe3y/bTaTOM «3aKOHOAABCTBYBaHHS», a Byna «nao4oM CyL0BUX
3MaraHb Ha 3axucT npas iHAMBIAIB». KOPOTKO — Le «cyanecTBopeHa
KOHCTUTYLLisI», iKa Mana «Bci pucn — fo6pi i noraHi — cyaaectBope-
HOro npaBa»8 BuaHauasbHa BiAMIHHICTb MK KOHCTUTYLLIEKD aHTAiN-
CbKOI0 Ta KOHCTUTYLiIMM BiNbLLIOCTN KpaiH KOHTUHEHTaIbHOT €BpOnu
nonsrana BTOMY, L0 B aHMIACbKIA KOHCTUTYLLiT He 6yN0 NPOronoLleHb
Ta BU3Ha4yeHb npas NPMBaTHUX OCI6, AKY KOHCTUTYLLIAX IHLLIWX fepXKaB.
3okpema, NpaBo ocobuctoi ceoboam [aiici TnymayvmB K YaCTUHY camoi
aHrNiNcbKOi KOHCTUTYLII, B OCHOBI SIKOi NIeXKann cyfoBi pilleHHs Ha
3axuCT iHAUBIda, y6ayaoum B LbOMY NMPUHLUMNOBOIO Xapakrepy Big-
MiHHICTb Big, 30Kpema, KOHCTUTYLii 6enbrilicbKol, Ae Take NpaBo ocobu
BMMasbOBYBa/NOCH NNLLE SIK HACNIAOK MOr0 MPOronoWeHHs B Hill AK
aKTi NO3MTUBHOTIO Npasa. Lle — KIo4oBuii MOMEHT TPeTbOi KOHLLEenNLii
BUeHHs [aiici npo Tbe Hi/e oila)k. TyT aBTOp HaronowWye Ha TOMY, LLIO
aHrIACbKY KOHCTUTYLLIFO NPOHN3YE «HEPO3PMBHUI 3B'A30K MiX 3aC0-
6amn 3abesrneyvyeHHs NEBHOro rnpasa 0cobu Ta camuM TUM MPaBoM, LU0
Moro mae GyTn 3a6e3neyeHo» i Leli 3B'A30K «3aeXunTb Bif TOTO Ayxy
npasa, WO HUM NPOHATO aHrNIACLKI IHCTUTYLII». I3 LUbOro nornagy, Sk
BBavKae [laici, ahopunsm mbi}n3s ibireTeCinT HabyBae iCTOTHO BaroMoro
3HaYeHHS: CTOCOBHO KOHCTUTYLIIMHOrO Mpasa BiH BKa3ye Ha Te, LUO
aHrninui 6inbwe a6anv NPo 3acobm 3axmMcTy KOHKPETHMUX Npas ocobw,
aHixk npo 6yab-fike nporonoweHHs npas9 BogHouac, xapakrepusy-

7 ibiCeT.— P. 115.
8 ibicleT. — P. 116.
9 ibiCeT.— P. 118 (kypcus miii. — C.I.).
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toun KoHcTutyyito CLUA Ta KOHCTUTYLIT OKpeMUX LITaTiB AK AMcaHi i
LPYKOBaHi JOKYMEHTW, WO NpOoronowyloTe npaea, [aiici akueHTye:
Jep>xaBui AMepUKN BUABUAN HeabusKi 34i6HOCTi Y CTBOPEHHI 3ac00iB,
AKi HajaloTb HOPUANYHOI 3a6e3MevYeHOCTM MPOroNoWeHNM KOHCTUTY-
LiaMu npasam. I3 LbOro BUNIMBAE BUCHOBOK HayKOBLA Mpo Te, WO ibe
rvie oiiam— Taka >k BupasHa puca CnonydeHux LUTaris, wo i AHrAiild

YCAKUiA, XTO gounTas Tepnasye 4o LbOro psagka, He 6e3 nigcras 3anu-
TaB 61 a HaBIWO OrNAAATN HUHI TaK OKNaAHO AaBHO MUHYIe, NoHag,
CTONITHLOI faBHOCTU, TPaKTyBaHHSA AnbbepTom [aici NoHATTA, sKe
BXXe Ha Tofi Oyn0 NO3Ha4YeHO aHININCLKOK hpasoto "ibe ruie oiiam"

K Ha MeHe, a came TOro, XTO Le Ha no4yatky 1990-x y 3ibpaHoMy
YKpaiHCbKOK MpaBHMYOK hyHAALE TypTi YKpaiHCbKMX | 3aKOPA0H-
HMX NPaBHMKIB Ta BITYN3HAHMX MOBO3HABLIB LUyKaB Ha/1IeXHWI yKpa-
THCbKMiA BigNOBIAHWK | QOHMHI 0COBUCTO Hece BiAMOBIAaNbHICTb 3a
oro octato4Huii BMGIp Ha KOPUCTb COBOCMONYKN «BEPXOBEHCTBO
npaBa», JOCTEMEHHO CTPMXKHEBI €1EMEHTU TPbOX OKPEMMUX, a BTIM
«CMOPIAHEHMNX» KOHLENUIR, WO HUMK [Jaici HanoOBHMB NOCYTHIA 3MiCT
LinicHoro Bucnosy ibe ruie oiiam, AOCTOTY NOKa3ykTb, WO TOW Hall
BMOIp OyB SIBHO HEBAA/MNA.

MabyTb, HaTenep He NPUragaTy BXXe, YoMy TOZi, peTenbHO rnepebpasLun
BCi MOX/IMBI BapiaHTV Mepeknagy, M1 Bigaann nepesary came Takil
YKpaiHCbKi ABOCNIBHIN KOHCTPYKLi, BBaXKaKOUM sKpas ii Halikpalloto.
Ane npaBAVBUM € Te, WO HIXTO 3 HAC He 3HaB TOAi Hi NPOo camy npauo
[Jalici, Hi Npo Te, WO 3acTOCyBaHHS aHININCbLKOro BUCIOBY ibe ruie oi
iaM BUIALLNIO Aaneko 3a MeXi aBTOPOBOI 6aTbKIBLWHN, a Bifi cEpefHn
XX cTOniTTA cam BUC/IB CTaB 3ara/lbHOBU3HAHMM, YBIliLLOBLUY K MPaB-
HU4YMIA TEPMIH Yy 3acafHUYi JOKYMEHTN Mi>)KHApPOAHOrO Mpaea CBITOBOrO
Ta €BPOMEiCbKOro piBHIB, 30CiOHa BcecBiTHIO Aeknapauito MHACbKUX
npas (1948 p.), CtatyT Pagn €sponu (1949 p.), EBPONENCHKY KOHBEHLIiO
Mpo 3axmncT NIACLKUX NMpas Ta 3acagHnymx ceobog (1950 p.).

BogHouac MOxy 3i3HaTUCs, UMM KepPyBaBCs OCOGUCTO f, KO OCTa-
TOYHO BM3HAYMBCS Yy CBOEMY BMOBOPIi Ha KOPWUCTb C/I0BOCMOMYKU

10 IbiCeT.— P. 119.
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«BEPXOBEHCTBO NpaBa». 3406yTa B pajsaHCbKUiA nepiog opnamyHa
OCBiTa He fgaBana 3HaHb NPO LHHOCTI, WO Ha HWX Mo [pyrii cBiTo-
Bili BiliHI 36yf0BaHO LMBINi3oBaHWi CBIT, TOGTO NPO BapTOCTi 3axoay.
Ham, XT0 3a pagfaHCbKOro pexumy B yHiBEPCUTETI HaBYaBCs MPaBO3-
HaBCTBa, HIKONMM He po3nosigann npo Ibe ruie oiiam. HaTomicTb ke
L0BOAMNOCH, 32 BUTO/OLLEHOIO TpOoLbKUM LWWe 1922 poKy HacTaHOBOHO,
«FPU3TU MOSIOAUMM 3y6amu FpaHiT Hayku» B Tili AiNsHLI, WO po3Ka-
3yBasia Npo COUMaNUCTUYECKy 3aKOHHOCTb. TOMY He AWUBHO, LWO,
KoMn YKpaiHcbka npasBHMYa (yHAaLia, 3acHoBaHa 1992 poky, nodvana
BMAaBaTu CBili ,BOMOBHUIA GroneTeHb "MpaBHMYI BicTi-iegai Hew", 10
yepes 6pak TEOPETUUYHUX 3HAaHb He PO3yMinn, AK NPaBUIbHO YKPaiH-
CbKOIO MepeknacTn 3acTOCOBaHy B MOro aHI/IOMOBHI YacTuHI (hpasy
Ibe ruie oiiam. CnoyaTky mMu ii nofaBanun TO SIK «fpaBHa JepXasay, TO
AIK «<BEPXOBEHCT BO 3aKOHY»11, a el o 3rofoM — SIK «MPUHLMIM 3aKOHHO-
CTi» 22 | nnwe noumHaroum Bif civyHA 1994 poKy — K «BEpPXOBEHCTBO
npasax»wu. YTiM, MpaBay Kaxky4yu, TO4i BCIO yBary 6yno 30cepe)eHo He
TaK Ha MepLwomMy ron0BHOMY C/IOBi aHITOMOBHOT (hpasn (ruie), SK Ha
apyromy — iam. Afpke 1ioro 6arato3HauvHiCTb YKPAiHCbKOH (KOHKPETHO
MOro ABO3HAYHICTb — K 3aKOH, i Ik NPaB0) pyxana HallMM BigBepTUM
BaXKaHHAM HaunCTO N036YyTUCA JOrM «Teopii Aep>kaBu Ta NpaBa» Bif
AHApiA BuwmHcbKoro, 6asoBaHnx Ha igei coumanncTn4ecKom 3aKoH-
HocTu. OTXKe, raganocs i WMpo Bipnaocs B Te, LLO, 3aMiHIOOYM «BEp-
XOBEHCTBO 3aKOHY» TEPMIHOJIOTIYHO Ha «BEPXOBEHCTBO Mpasay», Mu
Ziemo pilyye (AKLLO He «peBOsIOLINHO»), HaBigpI3 BiAMOBASEMOCS Bif
aHTUIOPUANYHOIO NO3UTUBI3MY PaASHCLKOI 406K Ta MOro MeToA0Morii.
MpoTe, K BUSABUIOCA 3 HacoM, Lie 6yno He 30BCiM Tak.

[ npaBunbHOro po3yMiHHs Ibe rvie oiiam Big Jalici CTiNbKM X (AKLWO He
GinbLUe) BaxkmB 6€3MOMUNIKOBUIA Nepeknag yKpaiHCbKO NepLIOro ciosa

11 Awus.: TonoBaTuil C. 3a po3byaoBy npasoi gep>xasBu // MpaBHuyi BicTi. Blon. ykp. npasH.

dyHaauii. — JlloTnii 1993. — Ne 1. — C. 1-2.
12 AvB.: ®pinaHg I Hawi npoekTn — pfoBrocTpokoBi // MpaBHWYi BicTi. Blon. ykp. npaBH.
dyHaauii. — TpaBeHb 1993. — Ne 2. — C. 1.

13 Aue.: A Me33apge iroT Ceorpge 50ro3 io I6e llkrainian I_egal Powunciaiion // Bepai
Mems. LUkrainian iegai louncialion Buiielin. — fanunary 1994. — Nlo. 1 (5); MocnaHHA
O>xoppaxka Copoca YkpaiHcbKiii MpaBHuuiii ®yHpaauyii // NMpaBHuyi BicTi. Blon. ykp. npasBH.
dyHaauii. — CiveHb 1994. — Ne 1 (5).
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Liei aHrnoMoBHOT (hpasn, TO6TO crioBa “rvie”. TOUHO He 3HaTK Tenep, Ae i
YoMy B34/10CS K A0r0 YKpaiHCbKWUiA BigMOBIAHMK C/TIOBO «BEPXOBEHCTBOY,
60 nepeknagHWii CNOBHMK NOAaBaB aHMNIACbKWIA IMEHHUK “Tuie" yKpaiH-
CbKOM BiCbMOMa MOro 3Ha4YeHHAMMU, 3-Mocepes AKNX «BEPXOBEHCTBO»
30BCIM He 3HaUMI0CH, a 3 TUX, LU0 nacyBann Harkpalie, 6ynu: 4) npas-
NiHHg; BNnaja 1a 6) naHyBaHHAM (Y ubOMy acnekTi 3a3HaB iCTOTHOI 3MiHU
Habarato HOBILLWIA | MaiXke BABIYI OGCSKHILLNIA CTOBHUK, Y AKOMY 3 YeT-
BEPTOro 3Ha4YeHHs CNoBa “rvie"gapemMHo BUTyYeHO CNIOBO BNaga, a iomy
Ha 3aMiHy NocTaB/IeHO C/I0BO NaHyBaHHA 15) Afle MOXKHa NPUNyCcTUTK, LLIO
TOAi NPOCTO cnpautoBaB 6aHaNbHKWIA | CINO HacnigyBaHWIA CTEPeOTUN.
YBaxkarouu, Lo 415 BiAMOBU Bif, pafsiHCbKOI JOrMU MPO «BEPXOBEHCTBO
3aKOHY» [OCTaTHbO 3aMiHUTU C/OBO «3aKOH» Ha «MpaBo», ABHO TOA|
HeJOOUHUNN 36epeXxXeHHs WabMoHHOro C/10Ba — «BEPXOBEHCTBO». | B
LbOoMy BYB ronoBHUIA HEJONIK NepeKnagy: agpke yKpaiHCbKNiA iIMEHHNK
«BEPXOBEHCTBO» (AK NaHIBHe CTaHOBYLLE, MepeBaKatoUnii BNIMB KOro-,
4Oro-Hebyab 1 >OAHMM YNHOM He MOXKHa BBaXKATW CNOBHA CUHOHIMIYHUM
[0 OyAb-AKOro 3i 3Ha4eHb, WO iX YKPaAiHCbKOK MOAAETLCA A0 aHrii-
CbKOro iMeHHUMKa “ruie"(y cnoBHMKY 1996 pokyix nobinbLuano o fecaTn).
HaBiTb Take MOro 3Ha4eHHS YKpPaiHCbKOK SIK MaHyBaHHSI He Te came,
LLO M MaHiBHe CTaHOoBMLLE, a TUM Biflblle — AK MepeBadkarunii BNANB
KOro-, Yoro-Heby/ib; BOHO fy>e 6/M3bKe 3a 3HaYeHHAM [0 C/oBa Bnaja.
AK Hacnigok, 3anpoBagykeHy B YKpaiHi ABOCNIBHY KOHCTPYKLO «Bep-
XOBEHCTBO Mpasa», WO Maja C/yryBatu BignoBigHUKOM TOro, Wwo Jaiici
No3Ha4uB AK ibe rvie oiiam, NoYasu TIyMaumT NepeBaXkHo LUAAXOM UM
TO 1T «NOeNeMEHTHOr0» aHani3y, U/ «eTUMOJIONYHOro», TBePA0 CTOAYN Ha
TOMYy, WO 6€3 3'icyBaHHSA 3MICTY KOXXHOTO i CAMOCTIHOIO 3a 3HAYEHHSAM
C/OBa, a Halineplle — CnoBa «MpPaBO», FOAj 3HaTK, WO X TaKn HanpaBay
«BEPXOBEHCTBYE». KON X [0 LbOro 4oAaty Te naHiBHe CTaHOBULLE, LLO
Moro goci B cydacHOMY yKpaiHCbKOMY MpaBO3HaBCTBI Mocigae 61m3b-
KW 0O pagsHCbKOro WabnoHy HPUANYHNA NO3UTUBI3M, TyMadaym
npaBso 34e6iNbLIOro Bce LWe AK «CUCTEMY NPaBW/ | HOPM, YCTaAHOB/IEHUX

14 OAwnB.: AHTNO-yKpaiHCbKNi CNOBHUK. — Bnunsbko 65 000 cnis / Cknanu M.J1. MoaBe3bko,
M.l. Banna). — K.: PagsiHcbka wkona, 1974. — C. 448.
15 AuB.:AHTrNo-yKpaiHCbKUiA CNOBHUK: Y2 T.— Bnusbko 120 000 cnis / Cknas M.l. Banna. — K.:

OcsiTa, 1996.T. 2. — C. 278.

16 Ous.: CnoBHUKYKpaiHcbkoimoBu:B 11 Tomax. — T. 1, 1970. — C. 335.
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[JepXKaBoto», TO NOCTaE YNMaO 3annTaHb. JK Take PO3yMiHHS 36iraeTbes
3 TUM, NpO WO nNucas AnbepT Jaiici B UMTOBaHIl npauji. Yn mexaHiuHe
pO34neHyBaHHSA LBOCNIBHOIO YKPaiHCbKOro BMpasy «BePXOBEHCTBO
npasa» 3 METOO Ni3HAHHSA Oro CyTHOCTU LLIAXOM «MOEfEMEHTHOr0» abo
«ETUMOJIONYHOTO» aHani3y BUBOAMTb HAC Ha ifet0 NPO 3BUYKM 1 MaHepu
BXe OyAb-SKOro iHLWIOro, a He aHrniicbkoro, Hapoay, ki NonsAratTb y
Mmo6oBi oo cnpasefnnBOCT U, I060BI 40 NpaBa, NoLaHyBaHHi NpaBocy A4S,
BOPOXOCT i 0 HACUNLCTBA. UM BITUM3HAHOIO LWITNOY «NOenemMeHTHUI»
abo «eTUMONOTiYHMWIA» aHani3 Mae HacMiAKOM BMCHOBOK, LLO C/TOBOCHO-
NyKa «BEPXOBEHCTBO MpaBa» Aa€ MOX/IMBICTb CNPUMaTN yKpaiHCbKi
IHCTUTYLIT K Taki, WO iM nNpuUTaMaHHa «3aob/eHicTb Y Blagy npasax.
Un MOXKHa, came BTaKuii cnoci6 TaymMadaym Lo CNoBOCMOMYKY, Ka3at, Lo
cy4dacHa YKpaiHa € ep>kaBoro, KepoBaHOO Tak camo AyxXOM npasa, Lo i
AHrnia kiHya XIX ctonitta. Un Habys agopur3m nbius ibireTeCivT CBOEI
MaTepianisaii B cbOroyacHiin YkpaiHi Tak caMo, K i B TOZILHIA AHIIii,

K Ha MeHe, yKpaiHCbKe C/10BO «BEPXOBEHCTBO» — XO4Y BEPTb, XO4
KpYTb — CNpuiiMaeTbCs, HaliNeBHile, AK Take, L0 BKa3ye Ha BULLE
NOJIOXXEHHA 4oro-Hebyab (KOro-Hebyfb) BiAHOCHO 4YOrocb (KOrochb),
a OmKe Te, LU0 BEPXOBHE — BHULLE ab0 HalBULLE 3a CTaTyCcoM, SKICTHO,
CTYMeHeM TOLLO.

A1 BBXKar0 Ma/IOMOBIPHUM iHLIWKA pe3ynbTart (Ta, MOX/MBO, 0ro 30BCiM
BMK/OYAt0) BigHalAeHHS Hailyaaniloro yKpaiHCbKOro BignoBiAHMKA,
HaBITb IKOW TOAi (hiN0N0Orv 3BEPHYNM Hallly, NPaBHUKIB, yBary HaTe, LLO
B Npau,i [aiici 3aCTOCOBHY A0 bpuTaHCbKOT KOHCTUTYLIT MPOBIAHY iaeto
no3HayeHo (pasoto "ruie, smpreTtacy, or preflotinance ol law", ge Taki
cnoBa, K r/e, BupreTacy ta preCoTinance — CMHOHIMK, a OTXe, Tpn
thpaseonoriamm — rw/e oi/am, BupreTacy oi/am, preCoTinance oi/am—
cnig 6yno cnpuiimaTti SIK TOTOXHI 3a 3HaY€HHAM, aTUM, LLIO HagaBasno im
TOTOXXHOCTK, BYNO BACTUBE aHIMIACBKNM iIMEHHMKaM /e, BupreTacy,
preCoTinance ta’ix yKpaiHCbKUM BigNoBigHMKaM OfHE 3i 3Ha4Y€eHb, SIKe iX
€iHano, 6yayun ana HUX cninbHMM — Bnaga. (Mpo Te, Wo ogHe 3i 3Ha-
UYeHb aHrMiCbKOro iMeHHMKa /e 3a nepeknagHm clIoBHUKOM 1974 p.
YKpPaiHCbKOIO MOBOH € Bnaja, y>ke nwnocsalZ OaHe i3 TpbOX 3HaUEHb

17 Ovse. nocunaHHA 14 Buue.
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aHrNiNcbKOro iMeHHMKa 3upreTacy 3a cnoBHMKamu 1974 p.18i 1996 p.©
YKpaiHCbKOK € BepXx0OBHa Bnaga. Lo > cTocyeTbCcsA aHrnincbLKoro
preCoTinance, TO o6ugsa cnoBHUkN — 1974 p.Di 1996 p.2l— nopa-
H0Tb OAHEe 3 MOro 3HayeHb YKPaiHCbKOKO AK MaHyBaHHS, TOGTO K Aito,
30KpeMa, 3a 3Ha4YeHHSAM naHyBaTW, ce6TO MaTWu Bnafy Haf Kuwm-,
YMM-HeGYAb2) CBOKO MO3ULI0 LWOAO0 ManoiiMOBIPHOCTM (a TO i y3a-
rani — HeiMOBIPHOCTN) IHWOrO, HK «BEPXOBEHCTBO MpaBa», pPiB-
HO3HAYHOTO aHrNilicbKOMYy ibe rvie oiiaM yKpaiHCbKOro BignoBigHMKa
A 'PYHTYIO Ha BOX FO/IOBHUX AOTUYHUX peyax. [po nepuuy, cyTo cy6'eK-
TUBHOT NPUPOAM, Y)Ke MLLNOCA: LUe WMpa HanawToBaHICTb LIyKayiB
(i3 yncna npaBHUKIB) 3PEKTUCA TEOPETUYHOT JOTMU MNPO «BEPXOBEH-
CTBO 3aKOHY», 3aCHOBAHO| Ha NPMHLUNOBI COBET CKOI 3aKOHHOCT U,
MepLIOOCHOBY YOro Bif CaMOro no4artky CTaHOBMWIA PeBO/IOLMOHHASA
LuenecoobpasHoOCTb, a No TOMy — PEBOJIIOLNOHHAA 3aKOHHOCT b, L0
iX BUCYHYNa kepoBaHa JleHiHUM Bnaga naprTii «6iNbLLIOBKKIB» Nig npu-
KpUTTAM TepMiHa «ANKTaTypa npoJserapiaTy», i O 3rofomM nepepocsio
B cOLMaNMCTUNYECKYHO 3aKOHHOCT b. [lpyra — ronoBHO O6'€EKTUBHA:
Ha TOW 4ac y KO/ LyKadiB 4OPEYHOro yKpaiHCbKOro BiANOBIAHMKA
HIXTO He BigaB aHi Npo camoro Anbepta [aiici, aHi Npo Moro Knacu4yHy
npauto gpyroi nonosmHm XIX ctonitta. A 6e3 'pyHTOBHOT NPOeCiiHOi
06i3HaHOCTM 3 TUM, L0 BUKAAEHE B Hill K CBOEPIAHICTb aHINIACHKOI
HenmcaHoi KOHCTUTYLiT Ta K OAUH i31i 3acagHNUYMX NPUHLMNIB NO3Ha-
YyeHe (hpasoto ibe ruie oiiam, rogi 6yno po3paxoByBatu Ha Mpasusb-
HWIi pe3ynbTaT. Toai He B6aYanocs XXOA4HOI NMOB'A3aHOCTU MK LUyKa-
HMM YKpPaiHCbKUM BiANOBIAHNMKOM [0 aHrNilicbkoro Bupasy ibe ruie oi
iam i npaueto [aiici. Ta HaBiTb AKOM 1 3aiiLOCA MPO Te, WO B LibOMY
NMUTaHHI HEMaE Kpaw,oro nopagHukKa, Hx BiJOMNiA TBOPUNiA JOPO6OK
npocgecopa OKCHOPACHLKOrO YHIBEPCUTETY, TO EANHO MiAXOXUM AN1S

18 AunB.: AHTNO-yKpaiHCbKWi CNOBHUK. — Bnnsbko 65 000 cnie / Cknanu M.J1. MoaBe3bKo,
M.l. Banna). — K.: PagsiHcbka wkona, 1974. — C. 525.

19 AuB.:AHTrNo-yKpaiHCbKUii CNOBHUK: Y2 T.— Bnusbko 120 000 cnis / Cknas M.l. Banna. — K.:
OcBiTa, 1996.T.2. — C.470.

20 AvB.: AHrno-ykpaiHCbKuii CNOBHUK. — Bnunsbko 65 000 cnie / Cknanun M.J1. MoaBe3bKo,
M.l. Banna). — K.: PagsiHcbka wkona, 1974. — C. 398.

21 AnB.:AHTNO-YKpPaTHCbKUA CNOBHUK:Y2 T.— Bnunsbko 120000 cnis / Cknae M.Il. Banna. — K.:
OcBiTa, 1996.T.2. — C. 155.

22 Auns.: CnoBHUKYyKpaiHcbkoimoBu:B 11 Tomax. — T.6, 1975. — C. 52.
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03Ha4YeHOI METU [HKepenioM Ha TOi 4Yac Morna ciyrysaTu oro npaus,
BMfaHa BnepLue B Nepeknagi pociicbkolo MOBOHO Mig, pefakLiero Npo-
(hecopa Maena BuHorpagosa 1891 poky Ta nepesuaHa 1907 poky23
OpfHaK y MeHe Hemae YXOHOro CyMHiBY CTOCOBHO TOrO, L0 TO/Ai BOHa
2K HIiAK He Morfia cnpautoBaTti B poJii KePiBHOT HACTaHOBM (guigeiine):
afpke il poCiicbKMii nepeknag BUSABUBCS TakMM HEMOCAIZOBHUM, LLO
UMM NpakTM4HO Byn0 cnOTBOPEHOo cMmuch igei alici, yHeMOXXNnBneHo
npasAnBe Ni3HaHHSA i cyTHOCTU. Hanpuknag, CMHOHIMIYHI hpa3eosno-
rismu ruie oiiam # BupreTacy oiiam nepeknageHo BKpai 6e3nagHo:
rvie oiiaM — i K «3aKOH»2} i K «<BEpPXOBEHCTBO 3aKOHa» 24 i siK
«FOCNOACTBO 3aKOHa»A i IK «BEPXOBEHCTBO MpaBa»Z, BupreTacy oi
iaM — i iIK «<BEPXOBEHCTBO 3aKOHa» B i IK «<BEPXOBEHCTBO Npasa»X)
i K «rocrnoAcTBo npasa»3) ®pasy X BPirii oiiam (L0 YKPaAiHCbKOI He
MO>XKE O3HayaTh LLOCh iHLUe, aHXK AyX npaBa) POCINCbKOK MOAaHO SK
«AyX 3aKOHHOCTU»3l MNMpotecop BMHOrpagos nparHys JOHECTU A0
POCICbKOro umtaya 3MicT TOro npegmeTa, Lo oro cam BiH xapakTe-
pu3yBaB K «HEKO T Opbe YacTHbie NyHK T bi aHTNIACKOA I0pnaNYecKoil
NpakTuKu». BiH He TiNbKM BU3HaBaB CKNAAHOLLI TeMU, a 1 MOACHIOBaB
iX 30CiGHa «OpMAMYeCcKiMb CKNagoMb MbLUeHIa daiicu». Pociiicbknia
npodecop 3ayBakyBas, LU0 HaBaXKNMBILLOO AN51 POCIACLKOro untava €
YacTuHa apyra npaui [Jaiici, koTpa « TpakTyeTb 0 FOCNoACT Be Mpasa.
YTiM 3 ornagy Ha Te, Wo npodecop BuHOrpagos paavs cnpuiimaTu
«rocnoAcTBO NpaBa» 0OMEXeHO — JfINWe B paMKax «uieu 3aBuUCU-
MOCT M NOANT MYECKOI OpraHmn3auin oTb 06LLaro npasa», TO HaBpPA4 un
MO>XXHa 6yn10 cnogiBaTncs Ha Te, WO XTOCh i3 POCICBKMX YnTadiB npawj
Ha 3nami XIX-XX cToniTb NOB'A3yBaB 61 Leli FOPUANYHWI NPUHLMN XOY

23 A.B.[alicn. OcHoBM rocygapcTBeHHaro npasa AHrnin (iniro6uciion io ibeBinby oiibe iaT
Hbill Mo 6-My aHrniickomy msgaHito O. B. Montopaukoii. — MN3paHie BTopoe. — MockBa:
Tunorpadia T-ea . 4. CbTuHa, 1907. — 671 c.

24 A.B.[aiicn. 3a3HayeHa npaysa. — C. 208, 372.

25 Tam camo. — C. 211.

26 Tam camo. — C. 214.

. 212, 221.

. 208, 211.

208, 212.

337.

. 227.

27 Tam camo. —
28 Tam camo. —
29 Tam camo. —

30 Tam camo. —

O o o o o0

31 Tam camo. —
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AK-HEBY b «CbYCNOBISMUN KOH T UHEH T a/IbHOM XXN3HN»3 Te caMme MOXKHa
cKasaTtu i Npo YKPaiHCbKUX UYMTadiB Hexail y)e KiHua XX cToniTTS,
30KpeMa M TUX, XTO HaBaXXUBCA 6 KepyBaTnUCA POCiiCbKUM Nepeknafom
npavi Jaici, WyKao4um CNyLWHNI YKpaiHCbKWIA BIANOBIAHWK aHIMTINCLKOI
(hpasu ibe ruie oiia

HuHi BXXe 04YeBMAHO, LLO LiNKOBUTA HENPUAATHICTb ANS Uiel MeTu
HanpuKiHUi XX cToniTTa Bnactuea 6yna He TiNbKM HayKOBI Npaui Jalici
B Mepeknafi pocCificbKO, a il HallaBTOPUTETHILNM OQILIAHUM gKepe-
lam — JOKyMeHTaM MiXKHapO4HOro npasa. 3ailoBLIM Ha OQiliiHniA
BebnopTtan BepxoBHOI Pagu YkpaiHu (6a3a faHux: «3aKOHOAAaBCTBO
YKpaiHu»), MOXKHa MepecBigunTncs, Wo B npeambyni BM3HAHOrO
B YCbOMY CBITi JOKyMeHTaB— y Tili Oro 4acTuHi, ge haeTbcs npo
came Te, WO JOKOHEYHe A/15 3aXMCTy NIOACBKUX NpaB3, — ekBiBa-
JIEHT aHIMicbKOro ibe rnie oiiam B nepeknagi pociicbkoo MOBOHO (5K
odiyinHo MoBot OOH) — hpasa «BacTb 3aKOHa», a yKpaiHCbKOH0
(HeoiLiHMI Nepeknag) — «cuaa 3akoHy». Pivy TiM, IO came Te He
€ aHi «B/lacTb3aKOHa», aHi «cuia 3aKoHy».

A L0 3an03NYeHNIH 3 aHTNINCbKOT HaLiOHaNbHOT TpaguLLii Ta 3aHece-
Huin OpraHi3auieto O6'egHaHNX Hauii y 1948 pouj Ao akTa npaBa Bcec-
BITHbOrO piBHS (hpa3eosnoriam ibe ruie oiiam nNoTpebyBaB y3rogxe-
HOr0 TIlYMayeHHS, NPUAATHOTO 4151 YOAHOMAHITHEHOrO 3aCTOCYBaHHS
B OyAb-SKilA HaliOHaNbHIN PUANYHIA CUCTEMI 3 ypaxyBaHHAM ii 0co-
611BOCTEN, TO CpaBy AOPYUYUNN 3aCHOBaHI 1953 poky MiXXHapoaHili
Kowmicii topuctiBe (MKHK) sk cneuianizoBaHiii HeypsgoBii IHCTUTY-
Lii OOH. Pe3ynbTar 6yno oTpMMaHO BXe 3a Hacnigkamu Mepworo
(ATeHcbkoro, 1955 p.) ta Apyroro (Aeniiicbkoro, 1959 p.) mixkHa-
POAHUX KOHI'PECIB KOPUCTIB, UMM 3acBigueHO, WO NOHATTA ibe ruie oi

32 Awus.: MaBenb BuHorpaposb. NMpegncnosie Kb NepBOMYy M3faHilo pycckaro nepesopga //
A.B. flaiicn. 3a3HauveHa npaya. — [C. XXIY-XXYII].

33 Bceobuwas geknapauma npas yenoseka (1948). 3a gxxepenom: PiHp5://2akon.ra6a.aoy.na/
lama/lPiow /995 015#iex!| (AaTa 3BepHeHHA: 15.04.2021)

34 13 hbopmynu uyiei yacTuHM npeambynu sunnusae: «[...] W o6 N anHa He 6Gyna 3MylweHa
B/laBaTWNCs [0 NMOBCTAHHSA AK [0 OCTAHHbLOTO 3aco6y NOPATYHKY Bif TupaHii Ta ruity,
AOKOHYe N ACbKI NpaBa Mae 6yTu 3axuu,eHo by ibe ruie oiiam», ce6To — «came Tum,

wo € Ibe ruie oiiaT.
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iaM — ue aHi «Bnaja 3aKOHYy», aHi «cuna 3aKOHY», aHi «BEPXOBEHCTBO
3aKOHy» 3

YTiMm Konm YkpaiHa Habyna uneHctBa B Pagi €sBponu (7 nucrto-
naga 1995 p.), a npeAcTaBHMKM HALLOT Aep>KaBu noyanu 6paru yyacTtb
y po60Ti OpraHiB L€l opraHisaLii, TO BUSBWIOCS, LLO Ha iXHIX OQILiAiHNX
3acigaHHAax aHrniiceky pasy "Ibe ruie oiiam" nepeknagadi Bnepto
pokamu nofasanun POCIACbKO NULLE K «BEPXOBEHCT BO 3aKOHa»,
Lo, MO CYTi, € aHTUTE3a A0 aHriNcbKoro NoHATTA. Ha moi HeogHopa-
30Bi 3BEPHEHHS [0 POCINCbKMX NepeknafadiB i3 3ayBaXXeHHSAM Mpo
Te, WO Takmii nepeknas NOMUAKOBUIA, y BiANOBIAb HE3MIHHO 3BY4aso:
«Lle Hawa pocilicbka HalioHanbHa TpaguLisx». BnacHe ue i cnoHykano
MeHe [0 Toro, Wo6 iHiyitoBatn po3rnag NUTaHHSA NpPo 3MICT NOHATTA
Ibe rvie ofiam Ta NPaBW/IbHICTbL MO0 Nepeknagy POCINCbKOK MOBOK
B opraHax Pagn €sponu, 3okpema B ii MapnameHTcbKin Acambnei
(MAPE)3a 3a Hacnigkamu 06roBopeHHs cneuianbHOT 4ONOBIAI 3 LbOro
nMTaHHA3 Acambnesn yxBanuna pes3onioLlito, B AKi 3a3Hauuna, Wwo
aHrniicbknin BMpas "lbe ruvie oiiam" pociicbKOK Cnif nepeknagatu siK
BEPXOBEHCTBO Mpasa, a He K «BEPXOBEHCT BO 3aKOHa» — MOAI6HO
[l0 TOro, fiK MOro nepeknagatoTb paHuy3bKoto: preeTinence Cu Croil,
a He preeTinence Ceiaioi3

OTyT 5 MyLLY CKas3aTu Take: Lie ByB y>Ke Apyruii BUNagok, Konm s npuctas
Ha MOMW/KOBE PilleHHA OQiLiMHOro opraHy (UbOro pasy — MiXHa-
pOAHOrO0), i ue NoTpebye BUNpaBneHHs. Agpke BnucaHe B § 3 peso-
mouii MAPE woao «npaBUnbLHOCTW» Nepeknaay Bupasy Ibe ruie ofiaLu
POCIiICbKOI SIK «BEPXOBEHCTBO MpaBa» — Lie He NPOCTO 3 MOIX YCT, a
 3pob6neHe MHOK (TO Byna sikpa3 Mosi npono3unuis, AKy npodecop
KOpreHc i3 HigepnaHgis Sk gonosigay COpUiHAB KOHLENTyanbHO, i 5
nogae oMy HanucaHe Ii TpaHCNiTepOBaHe 3 POCIACLKOI NaTUHULIEHD:

35 Aus., 30kpema: THe Buie oi I_aw in a Pree 3ocieiy: a repori oiiHe iniernaiionai Conaress
o -lurisis, PelHi, in6ia, fannary 5-10, 1959. — Ceneya: iniernaiionai CoTTisz3ion of
inrisis, 1959. — P. 196-197.

36 Aus.: THe principie oiiHe ruie oi law: Mofion for a resoiniion presenie6 by Mr Hoioyaiy
an6 oiHers. ioc. 10180,6 May 2004.

37 THe principie oiiHe Buie oi |_aw: Bepori oiiHe CoTTiiiee ofi I_egai A™air3 an6 Hutan
BiaHi3. Bapporieur: Mrinrgens (MeiHerian63). Moc. 11343,63u1iy2007.

38 THe principie oiiHe Buie o7 l_aw. Pariiateniary A33eTbiy. Besoiniion 1594 (2007), para. 3.
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yerkboyengiyo prara). A BnepLue ue cTanocs, KoM nucannm nyxsanto-
Ba/IM KOHCTUTYLIHO He3aneXXHoi YKpaiHu. Toai BHacnifoK noniTMyHoro
npoTnéopcTBa i3 3aneknMMn NpUbiYHMKaMn «BepPXOBEHCTBA 3aKOHY»
(o Aoro obcToloBaNM AenyTaTh Bif KOMYHICTUYHOI Ta COLianicTUYHOI
napTiin) napnameHTCbka KBaniikoBaHa 6inblWicTb MigTpMMana, Ha
YoMy HamnonsraB i, CIOBOCMOJYKY «BEPXOBEHCTBO MpaBa» iIK aHTUTE3y
[0 MOHATTA «BEPXOBEHCTBO 3aKOHY». TakK nocrasa 3arasnbHa opmyna
NPUNUCY YacTMHU nepLloi cTaTtti 8 KoHcTuTyuii 1996 p.. «B YKpaiHi
BU3HAETLCA i i€ NPUHLNN BEPXOBEHCTBa Npasa»3A Todi ue 6auunnocs
MeHi ik HelAiMOBIpHNIA 30,00YTOK | BeNM4Ye3Ha nepemora. HaToii yac we
He 6y/10 BiJOMO MNPO 3ry6GHICTb 3arpo3, LWO iX 3rog4omM NopoauUTb rnpak-
TUKa JeSKUX HAyKOBL,B 3'ACOBYBATU Ta TIYMaUNTU CYTHICTb FOPULNYHOT
HOBaLil, NO3HAaYeHOi AK «<BEPXOBEHCTBO NpPaBay, LUIAXOM «MNOe/IEMEHT-
HOro» (4YM X TO «eTUMOJIONYHOro») aHanisy, npenapyryn ii 3 MeToro
[OCNII>KEHHS KOXXHOTO 3i C/TIOBECHUX €N1IEMEHTIB | BTaKuii crocié Busic-
HIOKOUN MepefycCiM: LLL0 «BEPXOBEHCTBYE» Ta Haf KUM (Unm). MoxkHa 6yno
6 HafoBro 3aCTPATU B OTTAKOMY «T/lyMayeHHi NO-yKPaiHCbKW», AKOU He
BXe uuMToBaHa pesontouia MAPE 1594 (2007), fe, 3BadkKaroun «Ha b6pak
MOCNiJOBHOCTM Ta ACHOCTU MpW nepeknagi» tepMiHa ibe rw/e oi/amy
KpaiHax-4neHax Pagu €sponnd) Acambres,, HaroNoCUBLLN Ha NoTpeoi
3a6e3rneyeHHs YOAHOMAaHITHEHOTO PO3YMIHHS LbOro NMOHATTA, BU3HANA,
LLIO Lie MMTaHHA 3ac/NyroBye Ha Nojasnblue onpawoBaHHSA 3 JONOMOroro
BeHeuincbkoi Komicii4l

OTmxke, iHiLitoBaHHA MHOO 2004 poky B MAPELZpo3rnagy NUTaHHA LWoA0
HENOXNMOHOro PO3yMiHHSA 3MICTY, 3aKNafeHoro B NoHATTA ibe ru/e oi/am,
LLO BXe 6yN0 BUMLLNO 3a MeXi KOHKPETHOI HaLiOHaNbHOT KOpUANYHOI
cuctemu i1 3006yn10 paHr' OfgHiei 3 Tpiagn B3aEMOMNOB'A3aHUX LIIHHOCTEW,
LLO Ha HMX 36yJ0OBaHO MOPSAAOK Yy MOBOEHHI EBPONI, a TaKOX Hacnij-
KOBa 3a Uieto iHibiatTMBolo AonoBigb KOpuanyHoro komitety MNMAPESB

39 Kypcwus mili. — C. T.

40 Betolulion 1594 (2007), para. 4.

41 Betolulion 1594 (2007), para. 6.2.

42 Tiie principle ol iiie rule ol law: Mofion lor a re5olulion pre5enlell by Mr Holoyaly an/
oifteri. iioc. 10180,6 May2004.

43 Tiie principle ol iie Bule ol I_aw: Bepori ollilie CoTTiiiee ol I_egal Ariair5 an/l Hutan
Biaiii5. Bapporieur: Mr _lurgen5 (Melilerlan/i). hoc. 11343,63u/y2007.
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Ta yxBanieHa Ha ii ocHOBi pe3ontouis NMAPEA— e nuule 3aknageHui
AcamMb6e€to 3a4MH y MOLLYKOBI LLOHAMNOBHILLOT 3roAn B NMUTaHHI YiTKOro
PO3yMiHHA MOHATTA ibe rvie oiiam BCi€lo EBPOMECHKOK CMifIbHOTOH.
MpoTe 6e3 LubOoro 3a4MHy He yABNATLCA MOX/IVBUMM Ti 3HAMEHUTI 34,0-
OGYyTKM, WO Hapasi B LbOMY MMTaHHI N0 NpaBy Hanexartb BeHeuilicbKiii
Kowmicii.

Hannepwe iigeTbcs Npo gonosigb «Keporioiibe Kuie ofiaw» (y nepe-
Knagi yKpaiHCbKOK MOBOI AOCTYyMHa: Ha ogiyinHoOMy Beb6cainTi
BeHeuilicbkoi Komiciidbra B Haconuci «[paBo YkpaiHn»4). Lie 6yna nuiwwe
nepLwa hasa B ocMUCNEHHI KoMicieto HOBOYACHOT CYTHOCTU KOHLLenLii
The Kuie oiiam. [Jo peuyi, ,ONOBiAb MICTUTb KOMEHTapI, LLO CTOCYThCA
6e3nocepeHbO YKPaiHCbKOrO KOHTEKCTY, e 3a3HauyeHo, Lo B oro
pamkax CNpUAHATTIO 1 TAyMayeHHI0 MOHATTA ibe ruie oiiam Bnactuea
O0BTSXKEHICTb CMaALWLMHOK IOPUANYHOIO NO3UTUBI3MY PagsHCbKOro
3pas3ka4/. Camiii [onoBigi 3arafioM NpUTaMaHHUn TEOPETUYHNIA yXnA,
Xo4a B fofaTKy MICTUBCA Nepenik TUX «penepHux ToOHOK» (Le LWiCTb
CTPVXXHEBUX CKNaAHUKIB), WO, Ha AyMKY KoMmicii, HagaBanm NoHATTHO
ibe rvie ofliaM npakTM4HOro xapaktepy. MNMpoTe MOXHa ckasaTw, Lo W
TOro 6yno BAocTasb, WO6 NepekoHaTUCS (KoM € 6aXkaHHS), LLIO CYTHICTb
[JOCHigKyBaHOTO NOHATTA aHICKiNIbKM He MOB'A3aHa i3 3aCTOCOBYBaHUM
(we # gocil) B YKpaiHi MigXxo4oM: LyKaTu, WO X «BEPXOBEHCTBYE» Ta
Hajg KUM/4nm.

Ha gpyromy etani, nepecnigytoum MeTy pO3KpUTU 3MICT caMux «penep-
HMX TOYOK», KoMicisi HanpautoBana goKyMeHT «Kuie oiiam Cbeckiisi»,
yXxBaneHHs skoro 2016 poKy ctano crnpaexXxHiMm ii Tpiymgom (y nepe-
Knafi YKpaiHCbKOK MOBOR BiH € AOCTYMHUM Ha OoqiuiriHoOMy BebcaiiTi
BeHeuincbkoi Komiciid. Tpiymd LUbOMYy AOKYMEHTOBI 3abesneumnna

44 Tbe principie oilbe Buie o7 l_aw. Pariiateniary A33eTbiy. Besoiniion 1594 (2007).

45 3a pxxepenom: bHp3://NeNeNe.yenice.coe.inlA«ebiorta/focutenis/feianl:.aspx?pNeie=CPI--
AP(2011)003rey2-ukr (gata 3BepHeHHsa: 15.04.2021)

46 [onoBigb Npo npaBoBnagAf. YxBaneHo €sponelicbkoto Komicielo «3a gemokparTito yepes
npaBo» (BeHeuilicbka Komicisi) Ha1i86 — My nneHapHoMYy 3acigaHHi (Cini-Ni#(2011)003rey,
BeHeuis, 25-26 6epe3Ha 2011poky) // NMpaBo YkpaiHu. — 2019. — Ne 11. — C. 14-38.

47 Owvs.y ponosifi naparpadwu 15, 33 Ta BUHOCKKN 9, 28.

48 3a pxxepenom: bHp3://NeNeNe.yenice.coe.inlA«ebiorta/focutenis/feianl:.aspx?pNeie=CPI--
AP(2016)007-ukr (pata 3BepHeHHs: 15.04.2021)
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came oro npakTuyHa cnpsiMOBaHICTb — aJyKe MOro CKOHCTPYMoBaHO
AK po6oumnii iIHCTPYMEHT 06'€KTUBHOrO OLLiHKOBAHHS, SIKOKO MipOIO KOH-
CTUTYLiHA | topuanYHa CTPYKTYpY (TOBTO iIHCTUTYLLT), YNHHE 3aKOHO-
[aBCTBO, Cy0Ba MPaKT1Ka, MexaHiamm i npoLeypu Ta BCe iHLLe, WO B
6yab-sKili OKpeMii aep>kaBi BKpai BaxInBe 15 3axXncty ocobu Bif cBa-
BifNS BNagw, BiANOBIZaOTb BUMOraM NMO3HAYeHOr0 aHrMiACbKOo sK Huie
ofiaw HesanepeyHa 03Haka ToOro, Wo Le 6y Tpiymd Komicii, € odiuiiHe
CXBa/IeHHA LbOro JOKyMeHTa — SIK NPaKTMYHOro 3HapsAaaA, y3aToro Ao
3acTtocyBaHHA — KoMiTeToM MiHicTpiB Pagu €sponu (Ha 1263-my 3aci-
JaHHi 6-7 BepecHs 2016 p.), KOHr'pecom MicLieBUX i perioHasibH1X Bnag
Paaun €sponu (Ha 31-i cecii 19--21 »oBTHA 2016 p.), MapnameHTCbKO
Acambneto Pagn €sponu (Ha 33-My 3acigaHHi 11 xoBTHA 2017 p.). Okpim
TOro, K NpakTu4yHe 3HapsAAsa AOro 3aCcTOCOBYHTb Y CBOiA po6oOTI
TakoX iHWI eBponelicbKi IHCTUTYLIT (YPAAOBI Ta HEYPAAO0BI), 30Kpema
€sponeiicbka Komicia (EC)P1a Paga afBOKaTCbKMX | NPaBHUYUX TOBa-
pucts €sponunA MNonoXKeHHA AOKYMEHTa, a TakoXX Crnocobu, B fKi 3ra-
[aHi eEBPONenchbKi iIHCTUTYLii 3aCTOCOBYIOTb Or0 Ha NpakTuLi, Hecnpo-
CTOBHO cBigyaTtb Npo Take. [o-neple, y HbOMy 30BCIM He AaeTbCs
MpPo LWOCb Take, L0 «BEPXOBEHCTBYE» HAaL YMMOCL/KMMOCb — UM TO
Take, WO Ae-Hebyab abo AeiHAe nocifae «naHiBHe CTaAHOBULLLE», YN TO
Take, L0 Mae «rNepeBaxakounii BMIMB» CTOCOBHO YOrocCh iHLWIOrO (3a
TAyMaveHHsIM C/ioBa «BepXxoBeHCTBO»5l). Takok 30BCiM He igeTbca Npo
«BEPXOBEHCTBO MpaBa» AK «MaHyBaHHA Mpasa B CYCMiNbCTBI», WO —
cxmnbmeLun! — ckaszaB 2004 poky KoHcTutyuiiHmid Cyg YKpaiHMRi wo
Tak MoN6MN0CA KOXKHOMY, XTO 1ioMy 6e3ayMHO BTOpye. [Mo-apyre, He
MOeTbCsa TaKOXX BCbOro NINLLE NPO NPaBo (AK CYKYMHICTb HOPM). A AKLLO
BXE M TOPKAETbCA Leli 4OKYMEHT TeMU npasa, TO He 334718 PO3KPUTTA
3MICTY LibOro rnoHATTS (60 NigcTaBOBO MOBUTHLCS: «CKiNIbKW HOPUCTIB-HA-
YKOBLiIB — CTifIbKM 1 pO3yMiHb npaBav»), a nig ornsagoM BMMOr LWOA0

49 Awne.: 2020 Bule oi l_aw Bepori: Tiie ruie oi law 5linaiion in Tiie European linlon.
{5Neii1(2020) 300-326}. 3a gxepenom: iiiip5://ec.enropa.en/Inio/publicailon5/2020-rule-
law -repori-cottunlicailon-anC-couniry-ciiapier5 en (gata 3BepHeHHA: 15.04.2021)

50 Aune.: CCBE 5ialetenl on iiie 2020 Bule oi I_aw Bepori .3a gxepenom: fiiip5://wwui.ccbe.
eun/illeacltt/5peclallly cli5irlbuilon/public/clocuteni5/BOI-/EM Bol_ 20201217 CCBE-
SiaieTteni-on-iiie-Bule-oi-1-aw-Bepori-2020.pCi (gata 3BepHeHHsA: 15.04.2021)

51 CnoBHWK ykKpaiHCbKoiMoBM :B 11 Tomax. — Tom 1, 1970. — C. 335.

52 PiweHHa KCY 15-pn/2004 Big 2 nuctonaga 2004 p. (CnpaBa Ne 1-33/2004; nyHKT 4.1.).
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AKOCTM KOXHOi MOro 4actouyku sk Npunucy npasa, NPaBUbHOCTU
iepapxiyHOro NoOpaAKy HPUAMYHUX HOPM, JEMOKPATUYHOCTM MpoLie-
Oypw iX yxBasieHHS, LOKOHEYHOCTY iX AOTPUMAaHHSA 1 BUKOHAHHS, iX
HOPUAMYHOI BUSHAYEHOCTU, NepebavyHoCcTu, CTanocTn M NocnigoBHO-
CTM Towwo. OKpIM LbOro, X04MTbCA NPO HU3KY BigMOBIgHWX IHCTUTYLLI
Ta MexaHi3miB i npouenyp, nepefoBCiM Cy[0BUX, WO 6e3 HasgBHOCTU
iX y HauiOHanbHIM OpUANYHIA cuctemMi NO3HauYeHe aHrMiNCbKOoK AK
Hwvie oiiam € He3gilicHeHHMM. OTXe, CTUCNIO MOXHa CKasaTtu Tak: Lei
[OKyMeHT BeHeuilicbkoi Komicii € npakTMYHMM NyTIBHUKOM Y CBIT
Hwie oiiam, sKOMy NpuTamMaHHi WoHalineplle: «3an0bneHicTby Bnagy
npasa» — 3a Anbeptom [aiici — Ta «BOPOXICTb A0 HACUNbCTBa» — 3a
Anekcicom fe Toksinem. AKWwo nepedpasysati No3umuito MibkHapogHOI
KOMicii opucTiB yaciB enilicbkoro koHrpecy 1959 p., To Maemo crnpaBy
3i CBITOM AOKT PVH, NPMHLUMAIB, IHCTUTYLili inpoueayp, Wo € BKpai
BaXK/IMBUMMW ANA3aXMCTYNIOANHN Bif CBaBiNNA fepXasn Taynpas-
HeHHS 0co6u B ITNOACHKIN rigHOCT I. XiGa XX He BUAHO 1A cninomy, Lo
He ifeTbCA fiMLle NPO NPaBo AK CYKYMHICTb NpUNncis (HOpPM, Npasui
TOLLO), TOBTO NO3UTMBHE MPaBo. | ACHO, WO He AeTbca NPOo «BEPXO-
BEHCTBYBaHHS» Npasa B LibOMY 3Ha4yeHHi. OTXe, cTano O4YeBUAHUM,
LLO MO3HAYEeHHS TAKOro CBITY YKpPaAiHCbKMMW BUpasaMn Ha KwTanTt
BEPXOBEHCTBO NMpaBa abo naHyBaHHA npasa (LLe riple — naHyBaHHS
BepxOBeHCTBa npasasd K pPo3kNagHUMUN MOHATTAMU, NPU3BENO B
YKpaiHi 40 HenpaBUbHOTO PO3yMiHHA aHrNICLKOro ruie oiiam Sk
iLioMaTUYHOI CMONYKMN.

A wo i 3actocoBaHunii Anbeptom Jaiici Bupa3 Huie oiiam Ha nosHa-
YEHHS igeany, AOKTPUHW i NPUHLMNY, | JOKYMEHTU BeHeuilicbKoi
Komicii «/lepori oi ibe Huie ofiaw» (2011) Ak TeopeTUUHUiA, a «Huie oi
iam Cbeckiizi» (2016) ik npakTU4YHWIA NYTIBHMKN CBOIM (hifIOCOCLKO-10-
PUANYHMM BICTPAM CNPSMOBaHO Ha OfHE i Te came, 30Ci6Ha, Ha 3ane-
peyeHHs BNaAHOr0 CBAaBINNA Ta YNPABHEHHS MIOAUHUN HA MAHICTb, TO A
M pani cTBepKyIO: Kpa3 YKpaiHCbKUii HOBOTBIp NpaBoBnagAa € 1a

53 AwuB.: MpMHUUN BepXxOoBeHCTBa NpasBa: Nnpo6nema TeopiiTa NpakTUKU: MOHOTP.: Yy 2 KH./
3a pepn. 0. C. WemwyyeHka [3a3ar. peg. tO.C. Wemwy4yeHka / Bign. pea. B. 6. ABep'AHOB. —
K., 2008. — KH. 2. MpuHuMN BepXOBeHCTBA NpaBay AiANbHOCTI Aep>aBu Ta B agMiHicTpa-

TMBHOMY npasi. — C. 111.
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TEPMIHO/IOTIYHA OAVHMLS, WO (AK BigNOBIgHMK) HANTOYHILLE BigTBOPHOE
CYTHICTb aHIiiicbkOro NoHATTS ibe r/e oi/am. [Jo TakOro BUCHOBKY A
AinwoB e 25 pokKiB TOMy SIK MiACYMKY CBOro AOBrOfliTHLOrO JOC/Ii-
[DKEeHHS uboro npegmerta 3a [pkepenaMmu npasHUYOi Hayku 3axigHoro
cBiTy5! MHOIO BMHangeHwWi Wwe To4i ueil HeoNori3M MNPUXUBAETLCA B
YKPAiHCbKI NpaBHUYIA MOBI 3 HeabuakumMu TpygHowamu. MNpoTte B
JeAKNX KpaiHax, MOBWN AKX Hanexarb [0 CMOB'AHCLKOT MOBHOI rpynu,
Yy KOHCTUTYLiAX 3aCTOCOBAHO 6/M3bKi 1O HbOro TEPMiHW, 30KpeMma:
B KOHCTUTYLIisiX Cep6ii, XopBarTii Ta YopHoropii — yiagayina praya,
MiBHIYHOT MakefoOHii — BnajaHbeT O Ha NpaBoToO. BigfHesaBHa B
TekcTax odiyiiHMX fOKyMeHTIB €Bponelicbkoro Coto3y (ta 1ioro
OpraHiB) y nepeknagi nNosbCbKOK MOBOK 3aCTOCOBYETbCS TOTOXHMUIA
YKpaiHCbKOMY HeO/IOri3mMOoBi nNpaBoBfafia TEPMIH pramorririnosc.
Mpuknagom TakoXX MOXe C/yryBaTtu HaykoBa nyb6nikaLisa aBTopa 3i
CnoBay4ymHu, ge B JOKyMeHTi EC BignoBIAHWK aHrAiicbKOro ibe Hwe
oilam cnosaLbko MoBotl — y/aCa praya % Cnig ycsigomntoBaTu: y
XOAHI i3 eBPONENCbKUX MOB — OKpPIiM K 6in0OpyCcbKOi, POCINCbKOT
Ta YKPaiHCbKOi — He 3aCTOCOBYETLCS TEPMiH, IKUIA 61 GYB TOTOXHWIA
BMPa30Bi «BEPXOBEHCTBO MpaBa».

OTXe, BUXOAMMO 3TOrO, LLO Hapasi NpaBoBnaans yTsepaeHe K eBpo-
nencbKa LiHHICTb, MOMITUYHUIA igean Ta puanYHa KOHLUEeNUis. YTiM
YNOTY>XHEHHS A0r0 He MOXK/MBE 6€3 HaNTeXXHUX MEXaHI3MiB HaLioHasb-
HOro PIBHA, WO CTOCYHOTLCA CTPYKTYPHUX €/IEMEHTIB CamMOoi AepXasu
Ta (PYHKLIOHYBaHHSA ii IHCTUTYLINA, a NepegoBCiM TUX CMOCOBIB, y AKi
BMPOBAKYETLCA IOr0 roN0BHI NPUHLMNKW, afike npasoBnagas — Le
HapPDKHWIA KaMiHb KOXXHOI HaL,iOHaNbHOI OpMAMYHOI CUCTEMU 3a cy4ac-
HOro EBPOMENCLKOro NpaBoMnopsaKy.

LLlo6 ynpoBamxyBaTu npaBoBnaaas NOBHOLIHHO K Take, WO edek-
TUBHO NPaLOE, rofi BUragyBaTtuh Moro hopmMasnbHe BM3Ha4YeHHs. HaBiTb

54 AwuB., 30Kkpema: flonoBaTwuii Cepriii. BepxoBeHcTBO npaBa: MoHorpadia: ¥ 3-x kH. — K.
BupaBHULTBO «®PeHikc», 2006 .— KHura Tpets. — C. 1663-1665.

55 Aus.: Wl ka: iobynBky. YyTaiialelno3l ylacly praya V koniexin posiayeni noye ylacly V
Pol5kn. Bakalarska prace. Brno, 2016 (Mab5arykoya liniyersiiia. Pakulla 3ocialnlc 5lnfii)
[EnTorceTenlolilie rule ol la» iniie coniexi ol posiiion olilie ne» goyernTteniin PolanA].
3a axxepenom: iillp5://i5.tuni.cr/1iA/427187/T55 b/ (pata 3BepHeHHs: 15.04.2021)
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cama BeHeuilicbka Komicia giwna BUCHOBKY, O BOHO — HEBU3Hauy-
BaHe. Afle BOAHOYAC MOCTa/I0 NUTAHHA: AKLWO NpaBoBiaans HeBU3Ha-
yyBaHe, TO UM € BOHO TAKOX | HEBUMIpHOBaHUM. 3aBAduyo4n JOPOOKOBI
BeHeuinicbkoi Komicii y Burnsagi gokymeHta «Huie oiiam CbleckiiBl/
Mipuno npasosnagas» (CObAO (22016) 007) cTaso ABHUM, LLIO BOHO
Takn HaJaeTbCca 4O BUMIPHOBaHHSA: 4OCTATHLO 3HATW BU3HayeHi Komiciero
B JOKYMEHTI IOro CTPMXKHEBI CKNagHWKMN, K Ai0OBI NOBCOAHO, BOHW He
3anexkatb Bifi HaLiOHa/IbHOTO KOHTEKCTY, iX Y JOKYMEHTI KnacuikoBaHO
33 PO3rOpHEHNMN eTanoHHUMK TecTamu (bencbTarks), WO I'PyHTY-
HOTbCA Ha EBPOMNENCHKUX | yHIBEPCANbHUX MIXXKHAPOAHUX cTaHdapTax,
LWOTX YCTAHOB/IEHO Y BiANOBIAHNX fyKepenax; L eTa/IoOHHI TecTu (Lo He
BUYEPIHi 3a nepeniikom) A03BOMAKOTL POOUTU CBOEPIAHY «PEHTIEHO-
rpadito igeansHOI epXkasu, KOTpa Bignosifae BMMOram npasosiannss,
YHac/igoK 4oro MoXHa OTpMMaTy KapTUHY TOro CTaHy NpaBoBnagaf,
AKMM BiH € B KOHKPETHI gep>kaBi Ha KOHKPeTHWUA YyacHh

[JokymeHT BeHeuilicbkoi Komicii npucny>xuecs wabioHOM Ans
HanpaulBaHHS TpPynok HaykKoBLIB Nif KepiBHULTBOM npoecopa
M. I. Ko3obpn BMaaHHSA, NMPONOHOBAHOIO YKPaiHCbKUM uuTavam i
KOpucTyBayam fIK Mipuio npasoBnafis HalioHaNbHOro pisHA, ajarn-
TOBaHe A0 notpeb BIiTYMIHAHOT OPUANYHOI cuctemMn. OCOBNMBICTb
LbOro AOPo6Ky — Te, WO, PO3KPMBAKOUN BU3HaYEeHU Komicieto, Tak
61 MOBUTHU, «KNaCMYHWA» Nepenik CKNagHWKIiB npasoBiaaas, 31060-
OeHHUX NS yKpaiHCbKUX 06CTaBUH (AK-OT: 3aKOHHICTb, HOPUANYHa
BU3HAUEeHICTb, PiBHICTb Mepen 3aKOHOM i PIBHOMPAaBHICTb, 3ano6i-
raHHs Hagy>XUTTHO MOBHOBaXEHHAMMW, LOCTYN A0 NpasocyAns), asTopu
JOJanv A0 HbOMo TakoXX MPUHUMMN OMIPHOCTM (MpOMopLiitHOCTN)
BMXOAAYN 3 TOTO, LU0 Lie BKpaii BaXX/IMBO A5 BiTUNIHAHOI FOPUANYHOI
npakTuku. 1o Toro Xy Mipuni npaBoBfafis HalioHanbHOro piBHA
Jello 3MiHeHO niaxig A0 BUKMady Takoro CkiajgHwWka npasoBfiajgas,
AK 3an06iraHHA Hafy>XUTTHO NMOBHOBaXKEHHAMW: TONOBHY yBary TyT
NPUAINEHO NUTaHHIO OOMEXEHHS ANCKPELINHMX NMOBHOBaXEHb, LU0
TaKoX 006YMOB/IEHO OCOB/MBOCTAMU HOPMO3aCTOCYBaHHA. KOXeH 3i

56 Aus.:BiTona Cranala-Mengbini. Measuring iHe itTTeasurabie. BeporiaiiHe iniernaiionai

Taking an6 iaw-eniorceteni”. Min3sk, Beiarns, 27-28 Aprii 2017. COIl.-/11 (2017)011.
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CKNaJHWUKIB NOAiNeHOo Ha AeTanizoBaHi TEOPETUYHI KOMMOHEHTH, WO iX
3rpyrnoBaHo B 6/10KM MUTaHb ANS TOTO, WO6 PO3KPUTU CYTHICTb Bigno-
BiJHOro NpuHUMNy. 1o KOXXHOro 6/10Ky NUTaHb NOJaHO KOMeHTapi eKc-
nepTiB Ha OCHOBI aHani3y 3aKOHOaBYOI AiaNbHOCTN BepxoBHOT Paaun
YKpaiHu Ta HOPMO3aCcTOCOBYOT NPaKTUKN YKPaiHCbKUX cydiB. 3 ornagy
Ha Te, WO iMNaeMeHTaLia MDKHapOAHMX CTaHAapTIB Y HauioHaNnbHy
OPUAMYHY CUCTEMY BiflbyBa€ETLCA FOIOBHO LUMSXOM YXBa/leHHSA 3aKOHO-
[aBCTBa, TO cCaMe TOMY HaLioHa/lbHe MipWIo CpsAMOBaHO Mepeaycim Ha
3aKOHOZaBuMii NpoLec i NPakTMKy HOPMONPOEKTYBaHHA. BianosigHo,
OCHOBHa LiIbOBa rpyna NoTeHUiiHNX KOPUCTYBaYiB LbOro JOPO6Ky —
thaxiByy, O IX 4ONYYEHO B NapnameHTi Ta No3a HUM A0 onpauoBaHHA
MPOEKTIB HOPMATMBHMX aKTiB, IX eKCNepPTHOro OLiHIOBaHHS, yXBa/leHHA
Ta 3aCTOCYBaHHA.

Cnopgisatocs, WO Lei nAig TBOPUOro KONEKTMBY HAYKOBL,B CTaHe B
NPUroAi TakoXX ycbOMY CyAliBCbKOMY 3aranosi (6e3BigHOCHO [0 BUaYy
CYAO4YMHCTBA), ke NPogeciiiHa JiSNbHICTb CyAaiB — Le 6e3ynuHHNI
npoLec NOBCAKYACHOrO 3acTOCyBaHHA NPUMWCIB NpaBa Tak, SiK TOro
[OKOHEYHO BMMarae npaBoBnagis.

20 kBIiTHA 2021 p.
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3AKOHHICTb

aKOHHICTb € OHUM i3 MPOBIAHUX CKNaAHUKIB BEPXOBEHCTBA

npasa (npaBoBnagas). Takor ii po3rnagany TBOPLi KoHUenLii

The Avie oilam (BepxOBeHCTBO NpaBa/npaBoBnagas), 3o0Kkpema ii
OCHOBOMOJOXHUK, aHIMINCbKMIA KOHCTUTYLLiIOHANICT, Npodecop AnbepT
[Jalici. Takum caMyM 3a/TMLLIAETLCS CTaBIEHHA J0 Hel cyvacHuX i nocni-
[OBHUKIB, a TAKOX YKNafayiB akTiB MDKHapOLHOro npasa, crewiajbHO
MPUCBAYEHMX Ll TEMI, Y TOMY YMCAI TaKMX SJOKYMEHTIB BeHeLincbKOoi
KOMicii, K «Kepori on i™e Pule oi baw» (Jonosiab Npo npasosnanas)y
Ta «Kule ofi baw Ciieckll5i» (Mipnno npasosnagnn)® yxsaneHux Bigno-
BiAHO 25-26 6epe3Hs 2011 p.Ta 11-12 6epesHs 2016 p., WO € 4ocTyn-
HUMW YKPaiHCbKOK MOBOHO, 30KpeMa, Ha OqhiLiliHIn Beb6CTOpIHL Komicii.

Y BITUM3HSHIN OpUAMYHIN (Ta He TiNbKW B Takiii) nitepatypi 3a none-
pefHbO TpaamMLieto Nif 3aKOHHICTIO NepeBaXKHO NPOLOBXYIOTb PO3Y-
MiTV cyBOpe i1 HeyXunbHe 4OTPUMAaHHS | BUKOHaHHSA 3aKOHIB Ta iIHLWNX
OCHOBaHMX Ha 3aKOHax (Nig3aKoOHHNX) HOPMAaTMBHMX aKTiB yCiMa cy6'eK-
TaMun npa.a, TO6TO opraHamu Aep>KaBHOi Baay i opraHamm MicLLeBOro
camoBpAdYyBaHHSA, IXHIMW MOCafoBMMKU 0cob6aMu, TPOMaLCLKMMM Ta
iHWUMKW 06'efHAHHAMU, a TAKOX rpomMagsaHamu.

He 3anepeuytoum TOro, WO rofi0OBHa BUMOra 3aKOHHOCTI MONSAraEe B
NOCNiJOBHOMY i1 HEYXW/IbHOMY BTIJIEHHI BXXUTTS 3aKOHIB i Mig3aKOHHUX
HOPMAaTUBHKX aKTiB, BOAHOYAC CNij, 3a3HAUNTH, L0 PO3I/Ag 3aKOHHOCTI
y CBITNi BepXOBeHCTBa npasa (NpaBoBnagnf) BuMarae icTOTHUX yTou-
HEHb YKa3aHOro BM3HAYEHHS.

57 TiHp5://MNe Ne .Y€E€MIce.coe.lnl:/Neebiort5/riocutenl5/?prii=CPI--AP(2011K003rey2-uk
58 TiHp5://MNe Ne.yenice.coe.ln1:/Neebiorts5/riocutenl!s/?prii=CPI--AP(2016t0 07-nkr
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JecatnnittaMmn naHiBHa B HALWOMY CYCMiNIbCTBI KOHLENL,iA 3aKOHHOCTI
akueHTyBana ysary nuuwe Ha ii hopmanbHO-NpouesypHUX BUMOrax,
MOBHICTIO ITHOPYOUYM BUMOTM LLOAO 3MICTY «3aKOHiB». BoHa 3anuvwwa-
nacsi 6aiify>koto o peanbHUX LiNei «3akoHy» i 3 04HaKOBOK e(DeKTUB-
HiCTIO 06cnyroByBana PisHi Lili — K MPOrpPecuBHI, TaK i peakuiiiHi,
cniBiCHyIOUYMN 3 6pyTaNbHUMKN MOPYLIEHHAMW BNago NPUPOLHUX,
HeBiAYY>KHUX MpaB i cBo604 NOANHU. DopManbHa 3aKOHHICTb He
MPOMOHYE XOAHUX MeXaHi3MiB OOMeXeHHs BnafgHOro BOJIIOHTA-
pu3My i cBaBinngA. Y LbOoMy MfaHi BOHa BCTynae B CynepeuvHicTb 3
iCTOPUYHOIO TPaAMLielo BepXOBeHCTBa Npasa (npaBoBnaaisa), MeTo
AKOro 3aBXAn 6yno He NPOCTO hopMasibHe 3ab6e3nevyeHHs NOPSAAKY,
BM3HAYEHOro 3aKOHaMM Ta iHWWMW HOPMAaTUBHUMMW akKTamu, Lo iX
yCTaHOB/IEHO opraHamu ny6niYHOT Bfagu, a yTBepPAKeHHA Takoro
NpaBoONoOpPAAKY, AKMA 0OMeXYe abCcoNTU3M AePXKaBHOI, NepeayciM
BMKOHaBYOI, BNaju 1a CTaBUThb ii Nif KOHTPOb CyCMiNbCTBa, CTBOPIO-
UM ANA LbOro BigMoBiAHI OPUANYHI MexaHi3Mn. TO6TO, Ha BiAMIHY
Bif pafAaHCbKOT Tpaauuii (Aka HakTMYHO He Bigpi3HAnaca Bifg topu-
ANKO-MO3UTUBICTCLKOI iHTepripeTaL,ii 3aKOHHOCTI), KOHLIenLia Bepxo-
BeHcTBa npasa (npasosnagas) (Huie oiiam) He 3BOAUTbL 3aKOHHICTb
[0 (hopManbHOro BUKOHaHHA ByAb-AKOro «3akKOHY», [0 «34iIACHEHHS
BNaAu LWIAXOM KOPUCINBOrO 3aCTOCYyBaHHA 3aKOHY» (Huie by Ibe iam),
6e3BigHOCHO [0 Moro 3micTy. Take hopmMasibHe PO3yMIHHA 3aKOHHOCTI,
Ha OyMKY MPakTUYHO BCiX 3aXifHWX MpaBo3HaBL,iB, He 3a6e3neuyye
[LOCTaTHiIX 06MeXXeHb Bnaau, WO € JOKOHEYHOI BUMOTrOH BEPXOBEH-
cTBa npasa (NpaBoBnaans).

BepxoseHcTBO Mpasa (NpaBoBnagasn) nependavae 3aKOHHICTb, OCHO-
BaHy, No-nepLue, Ha BU3HaHHI i 6e33acTepeXKHoOMy CIPURHATTI NOAUHN
AK HaliBULL,OT LiHHOCTI, y6e3neyeHHi ii Big cBaBifsA BNagHUX iIHCTUTYLLiT
Ta IXHiX NOCafoBUX OCI6, TOGTO 3aKOHHICTb, WO iiy BITYM3HAHIN niTe-
patypi 4OCUTb 4acTO IMEHYIOTb MPaBO3aKOHHICTIO. Takuid Migxig Ao
PO3YMiHHSA 3aKOHHOCTI Li/IKOM BignoBifae npaktuui €Bponelicbkoro
cyny 3 npas nogunHn (ECIMJT), AKnii y CBOIX pilUEHHSAX HEO4HOPA30BO
aKUeHTyBaB yBary Ha TOMY, O MOHSATTA «3rigHO i3 3aKOHOM» O3Ha4ae
«WO06 NPUNUCK 3aKOHY He cynepeynsn NpUHLKUNOBI BEPXOBEHCTBA
npasa (NpasoBagssn)».
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Mo-apyre, BMMOra 3aKOHHOCTI 3rigHO i3 MPUHLUMOM BEPXOBEHCTBA
npasa (NpaBoBnagasA) NOLUMPHOETLCA NepeayciM Ha Ais/IbHICTb OpraHiB
ny6niyHOI BNaam TaixHix nocafoBumx ocib, a He Ha rpomajsH Ta’ix 06'ef-
HaHHSA, AK Ue 3a NonepeiHbO0 PajAaHCLKOK TpaauLiero A0Ci Hepigko
NPUAHSATO BBaXKATU y BITYM3HSAHOMY MPaBO3HABCTBI. 3a TaKOro po3no-
poLleHHs Cy6'eKTiB 3aKOHHOCTI HIBENMOETLCA NigBULLLEHA Hebesneka
nopyLleHb 3aKoHy (MpuUnucis npaea) NocagoBUMmM 0cob6amm NOpPiBHAHO
3 IOro NOpyLWeHHAM rpoMagsaHamu, Wo GpakTMyHO cynepeyunTb npa-
BOBNAAA0 AK MPOTUIEXHOCTI BIaAHOIo CBaBina.

AKe Konu AfeTbCs NPO MacoBi MOPYLUEHHS 3aKOHHOCTI B nepiog ToTa-
nitapnamy (oco6n1Bo B 30-50 pOKM MUHYNOrO CTOMITTA), TO MAETLCA Ha
yBa3i ii NoOpyLUEHHSA 30BCIM He NnepeciyHUMKN rpoMajaHamu, a filep>aB-
HUMW, NepemyciMm penpecuBHUMMK, opraHamm Ta iXHIMU NOCag0BYMU
ocobamu. MNMopyLeHHA 3aKOHY rpomMagsaHamMu nignagae nepesBakHo
nig, iHWe NOHATTSA, SKUM LUMPOKO ONepyIoTb B OPUCTIPYAEHLii — nopy-
LLIEHHA NPaBOMNoOPALKY.

3aKOHHICTb TAKOX Nnepeabdayae, Lo XXO4HY 0COBy He MOXKe ByTM noka-
paHo, SIKLLLO BOHA He Mopyliuia 3akoHy (Mpunucie npaea), a TakoX
HEBIABOPOTHICTb MOKapaHHS 3a A0ro NopyLUEHHS.

3aKoHHicTb — J0OBONI 6araTorpaHHe i 6aratob6apBHe ABULLE. Y Pi3HUX
CBOIX MPOsiBax BOHa MOXKE BMCTYNaTu:
> AK NPUHUMN AiSNbHOCTI AepXkaBw, ii opraHis, opraHis MicLLeBO-
ro camoBpsiyBaHHsl Ta NOCaAoBUX OCI6 yCix piBHIB, BiAMNOBIAHO
[10 SIKOrO BOHW MatOTb fisiTU CYBOPO Ha OCHOBI 3aKOHY (Mpunucis
npasa), y horo (ix) mexkax;
> AK MeTof nyb6nivyHO-BMAAHOrO yrnpas/iHHA CYCMNiNIbCTBOM Ta OK-
pemMumm Moro cepamu, WO nepepbdavae 34iliCHEHHS PYHKLIA
i NOBHOBaXXeHb BiAMNOBIAHUMW OpraHamuy Ta iXHIMW NocafoBuU-
MW O0CO6aMM BUK/KOYHO B 3aKOHHWIA CMOCI6 — LUIAXOM yXBaJieH-
HS1 3aKOHIB, LU0 BiANOBIAaTh NPUHLMNOBI BEPXOBEHCTBA Npasa
(npaBoBnagas), i OCHOBaHUX Ha HMX NiA3aKOHHMX akTiB Ta 3ab6e3-
NneyeHHs iX HeyXUIbHOro BUKOHaHHS,

> K TaKNA NONITUKO-IOPUANYHUIA PEXMM CYCMNiNIbHOrO XNUTTA, 38
SIKOr0 CTBOPEHHSA B CYCNiNbCTBI MOPasibHO-MONITUYHOI aTMOoce-
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pw, WO I'PYHTYETLCA HA TOYHOMY i HEYXUIbHOMY BMKOHAHHI 3a-
KOHIB, CPAMOBaHUX Ha 3axuUCT nNpas i cB0604 NoanHN, ybesne-
YeHHs ii Big cBaBiNNgA, a CycninbCTBa — Bif HACMNbLCTBA 11 Xaocy,
CTa€e OCHOBOHO X XXUTTERIANBHOCTI.

1. BepxoBeHCTBO KOHCTUTYLT

Un mae KoHCTUTYUia YKpaiHW BUCOKWIA piBEHb NEriTMMHOCTI B
cycninecTBi?

Un oxonntoe, BTiNOE B cOB6i KOHCTUTYL A YKpaiHM BCi BUMOTU, WO €
CKNlafHNKaMW1 BepxOBeHCTBa npasa (npasosnagns)?

Un nocnigoBHO NpoBefeHO B KOHCTUTYUIT MPUHUMN HaBULWOI OpU-
AWNYHOI CUIM B CUCTEMI HOPMATUBHUX aKTiB?

Un fOoTpMaHO B HOPMOTBOPUI Ta HOPMO3acTOCOBYIA NPaKTULLi NPUH-
LUMN HaMBULLOT OPUANYHOIT cnaM KOHCTUTYLIT?

Uun 3a6e3neveHO NpUHUUN NPAMOI Aii HOPM KOHCTUTYL,ii B HOPMOTBOP-
4ili i HOPMO3aCTOCOBUIV MpPaKTULLi?

Kol MipoK0 YNHHE 3aKOHOAABCTBO Bignosifgae KOHCTUTYLLIT YKpaiHn?

Un onepaTtMBHUM € yxBasieHHS 3aKOHIB, WO iX nepeabayeHo
KoHcTUTYUiEt0 YKpaiHn?

U1 onepaTUBHUM € yXBaJIEHHS MiA3aKOHHMWX aKTiB, MOTPIOHMX AN
peanizauii KOHCTUTYLIT YKpaiHN?

Un BignosifatoTb Aii opraHiB BUKOHaB4YOi Bfagn BUMOram HOPM
KoHCTUTYUiT YKpaiHn?

Uu € gocTtaTHIMU HasiBHI B KOHCTUTYLUIT YKpaiHK 3aco0bu CTpUMaHHSA
B/laAV B MeXax BMMOI, WO iX Helo AeKnapoBaHo?

Un gitoTb epeKTMBHO nepeabaveHi KOHCTUTYLIED opraHu i nocagosi
0Cco6u, NOK/MKaHI 3axuLLaTi npaea i cB060aM NKAMHN Ta rpoMagsHuHa?

Un € ehekTMBHUMU NepegbadeHi KOHCTUTYLIE YKpaiHu cyoBi rapaHTii
3axucTy npas NOANHU?
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KomeHTap

dyHAAMEHTOM YTBEPMKEHHA Ta MOCTYNafbHOrO 3MiLHEHHSI PEXUMY
3aKOHHOCTI € KOHCTUTYLi — 3acafHM4uMiA 3aKOH CYyCNi/IbCTBA i JePXKaBK.

KOHCTUTYLLii cy4acHNX fEMOKPaTUUYHUX leprKaB € YOCOBNeHH:AM 3arasb-
HOMOACBLKNX | HaLLiOHaNbHUX LIIHHOCTEN, y TOMY YMC/li BEPXOBEHCTBA
npaea (NpaBoBNagAs) Ta Moro CKAaAHMKIB, WO 3HAXOAUTb CBili NPOsB
Y BTiNIEHHI Y LbOMY PyHAaMeHTa/IbHOMY 3aKOHi OCHOBOMO/IOXXHUX MNpaB
i cBOOOA NOANHM, NiNOPALKYBaHHI BCi€i AiANIbHOCTI AepXaBu npasam
i cBo60aaM Ta ii 3B'A3aHOCTI HUMW. Lle Hagae topuanyHil cuctemi cta-
BiNbHOCTI 1 BU3HAYEHOCTI, L0 CTAHOBUTb OfIHY 3 BU3Ha4Ya/lbHUX YMOB
BEpPXOBEHCTBa Npasa (npaBoBnasas).

[o HaliBaxknuBiWnx BnacTmBocTelr KOHCTUTYLT K 3acagHNYOro 3akoHy
BifHOCATb i1 BEPXOBEHCTBO, TOGTO BM3HAYASIbHICTb, NPIOPUTETHICTB i
CTaHOBMULLA B CUCTEMI [yKepen HalioHa/bHOro rnpasa, LWo 3abe3nevy-
€TbCHA 0COGMMBUM MOPALKOM i yXBasieHHS Ta BHECEHHS 3MiH [0 Hel.

KoHcTuTyuis € aktom ny6nivHOro npasa yCTaHOBYOrO XapakTepy, Lo
Moro yxsantoe 6e3nocepesHb0 cam Hapog (LWasaxoM pegepeHgymy),
abo K crevuianbHi NpeacTaBHULbKI OpraHn Hapogy (ycTaHOBuI 360pn),
abo napnameHT. YCTaHOBYMIA xapaktep KOHCTUTYLii NposBAsETbCS
Yy BCTAHOB/IEHHI Helo PyHAaMeHTaNbHUX 3acaj IpUANYHOIO cTaTtycy
NIOANHU | TPOMAJsIHUHA, AepPXXaBHOro CyBepeHiTeTy, NONTUYHOrO
pexxumy, opraHisayii i pyHKUiOHYBaHHS [ep>aBHOI BlaAn Ha OCHOBI
NPUHLMNY HApPOAO0BNaAAs, NOAINY BNaan Ha 3aKOHOaBYy, BUKOHaBYY
 cyfoBy Ta iH.

Tomy 0c06/IMBO BaXK/IMBUM i3 LIbOrO Mornsgy € piBeHb eritTMMHOCTI
KoHcTuTywii B cycninbCTBi, TOGTO CcycninbHa NigTPUMKa i CNpuinHATTS Ti
NPUNNCIB, WO Bifo6paXkae NeriTMMHICTb BNaay B KpaiHi B Liinomy. Brpata
Takoi NeritTMMHOCTI 3arpoXkye pylHyBaHHSAM OCHOB HapofoBnaaas,
[ep>XaBHOCTIi, napnaMmeHTapm3My, Nigpneae rapaHTii OCHOBOMONOXHNX
npas Ta cBO60A NOANHN | FpOMaAsAHUHA.

Cepep, 03HaK BepxoBeHCTBa (BU3HaYa/IbHOCTI) KOHCTUTY LT cnif Ha3BaTn
Hacamnepeg NPUHUMN i1 HaMBULLOT FOPUANYHOI cuaun. Lie o3Hauvae, Lo
BCi 3aKOHM Ta iHLWIi HOPMATMBHI aKTu MatloTb Bignosigaty KoHcTUTywii,
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a B pasi HeBIAMOBIAHOCTI — iX Mae 6yTN BU3HAHO HEKOHCTUTYLLIAHUMU,
a omke, HeUNHHUMN.

KOHCTUTYLiA € 6a30BUM HOPUANYHUM LOKYMEHTOM, HOPMW SIKOI C/y-
rytoTb NEPBUHHOIO OCHOBOIO A/ PeryntoBaHHA CyCnifibHUX BifHOCKH,
HiNbHOCTI opraHiB Ny6nivyHOi BNagun Ta ixXHix nocagoBux ocib. K akT
HaMBULLOI KOPUANYHOT cUKN, KOHCTUTYLIA Bifirpae BU3HavaibHy posib
B iepapXxii HOpMaTUBHUX aKTIiB lep>KaBu.

BoHa UeMeHTyE BCHO HOPUANYHY CUCTEMY KpaiHW Ha OCHOBI €ANHUX
NPUHUMMIB, 3aCafHNYMNX HOPM (hYHKLLIOHYBaHHA Aep>kaBu. TOMY BUKO-
HaHHSA KOHCTUTYLLiElO Li€T AOMIHAHTHOT PO 3yMOB/OE NOTPeOY BTi-
NEHHS B Hil HA3KN MONOXEHb | NOCNIAOBHOIO NPOBEAEHHS iX Yy BCil
CMCTEMI 3aKOHOaBCTBA.

MoBa lige Hacamnepen Npo CKNagHWKM BepxOBeHCTBa Mpasa (npa-
BOB/aAA), 3-MOMK AKUX, 30KpeMa, — HpUaMYHa BU3HAYeHICTb, 3a60-
poHa cBaBinns, 4octyn A0 npaBocyAns, OTPUMAaHHA Mpas NI0AUHM,
HeANCKPUMIHALLiS Ta PiBHICTb Nepen 3aKOHOM, a TaKoX MPOo Noc/ifoBHe
NpoBefeHHs B camiii KoHCTUTYLii npuHuunny 1i HaliBMLWOT opugny-
HOI CUNN WOAJ0 3aKOHIB Ta iHWMX HOpPMaTUBHUX akTiB (Mpe3ngeHTa,
KabiHeTy MiHicTpiB, LeHTpanbHMUX OpraHiB BUKOHaBYOI Bfliain TOLLO).

3MICTy B cOUjiafibHy MPaKTUKy. Ycynepey NOWMWPEHIA gymui, Bigno-
BiAHO [0 AKOi NpsAMa Aia KOHCTUTYLIAHMX HOPM MOB'A3aHa nuwe 3
HOPMO3acTOCOBYOK MPaKTUKOIO, 30KpeMa CyfOBOlO, CNif 3a3Ha-
ymnTK, WO Taka Aifg Bnactmea BCiM hopmam AepXKaBHOT A4iANbHOCTI —
3aKOHOAaBUIii, BUKOHaBUIN, cyaoBii. Mpama gia HopMm KoHCTUTyL,ii
YKpaiHn NpoSABAAETbCA TAKOX MpU 34INCHEHHI 0COBOK KOHCTUTY-
LiiHMX npas i cBo6oA,

CTocoBHO 3aKoHOAaBLA npsaMa fis KOHCTUTYL T 03Havae, LWo npu yxBa-
NNIEHHI 3aKOHIB BIH Mae KOHKpeTMU3yBaTu i geTanidyBat KOHCTUTYL,ilHI
NPUNUCK, a TaKOXX YCTAHOBNOBATN NpouecyansHi hopmu ix peanisauii.
Bigctynatn Big KOHCTUTYL, Big 3aKnafgeHuX y Hildl LiHHICHUX OpieEHTU-
piB 3aKOHOAAaBeLb He Mae npasa. Ha >kasnb, BiTUM3HSAHA 3aKOHOJaBYa

CTop. 30 » Mipuno BepxoBeHCTBa NpaBa HaLioHaIbHOTO PiBHA: NPaKTUKa YKpaiHu



npakTuka gae Yyamasno npuknagis HegoTpumaHHsA BepxoBHoO Paforo
YKpaiHu Liei BUMOru.

KoHCcTUTyuis YKpaiHM MICTUTb HU3KY iHLINX OPUANYHUX IHCTUTYLIA i
MexaHi3MiB, fIKi 3a HanexHoi peanizauii 3gaTHi 3a6e3nevnTn BTi/IEHHSA
B XXUTTS MPUHUMMNY BEPXOBEHCTBA MNpaBa (MpaBoOBnaaAs) 3araiom i
3aKOHHOCTI fIK A0ro cknagHuka.

Oco6nmBi BUMOTM B KOHTEKCTI 3aKOHHOCTI BUCYHYTO A0 AisiIbHOCTI
opraHiB Ny6niyHOI BNagm Ta ixHiX nocagoBux ocib6. KoOHCTUTyLif Y
cTatTi 19 nepeabavae, WO OpraHn Aep>XaBHOI Bnagn, OpraHn Micue-
BOro CaMOBpSilyBaHHS, iXHI M0OcagoBi 0cobu 3060B'A3aHI AiaTn nuile
Ha MiAgcTaBi, y MeXkax NOBHOBaXXEHb Ta y CMocCi6, WO ix nepegbayveHo
KoHCTUTYL €0 Ta 3aKOHaMK YKpaiHu.

Bumora 3aKOHHOCTI 3yMOB/IHOE MOTPeOy B 3ac06ax yTpMMaHHA opraHis
ny6nivyHOi Bagm taix nocafoBux oCib y MeXxax BUMOT, LLO iX Heto BCTa-
HOB/EHO, Ta BiANOBIAHWIT KOHTPO/b 3a iXHIMMK 4iAMMW (SK-OT KOHCTUTY-
LiiHWIA KOHTPO/Ib, MEXaHI3MUN OCKapPXXEHHS HEMPaBOMIpPHUX pilleHb, Aii
abo 6e3fifNbHOCTI opraHiB Ny61iuHOI BNaam ta ixHix nocagoBux ocié
TOLWW,0). Baroma posb y cuctemi LmMx 3aco6iB Hanexutb CyfoBii Bnagi,
Bifj eDEKTUBHOCTI AKOI BPELUTI 3a/1€XXUTb CTaH AOTPMUMAaHHSA npas Ta
CBOOOJ, MOAMHN | FPOMafAHNHA.

3 ornsgy Ha BUKIageHe MOXXHA OLIHUTU peanbHICTb abo PIKTUBHICTb
BepxoBeHcTBa KOHCTUTYLLITYKpaiHK, a BigNoBiAHO — CTaH caMOoi 3aKOH-
HOCTI B Aep>KaBi 3a/1eXXHO Bif TOTO, Y/ BigMnoBigae PyHaameHTanbHN
3aKOH YKpaiH1 CBOEMY MPU3HAYEHHIO, TOGTO YK BTI/IHOE BiH Hag0aHHS
NOACTBA B LAPUHI BEpXOBEHCTBA Mpasa (npaBoBnajns), un peanisy-
HOTbCS BUMOTM HOPM KOHCTUTYLLIT HA NPaKTULLi, AKUM € CTYMNiHb e(DEKTUB-
HOrO rapaHTyBaHHS 1 3aXMCTy Npas Ta cBO60S N0AMHM | rpOMafsHUHA
3 BOKy Cy6'eKTiB BNagHMX MOBHOBAXKEHb Ta IXHIX MOCafoBMX OCiO, un
HasBHI HaneXkHi CyfoBi rapaHTii 3aXucty npas MOLAMHU, YA peasibHO
34INCHIOETLCA NPUHLMN BEPXOBEHCTBA Npasa (NpaBoBnagas), um cBO-
€4aCHNM € yXBa/IEHHA MOTPIOGHMX 3aKOHOAABYMX akKTiB Ta 4 BigMnoBi-
JatoTb BOHU KoHCTUTyLi.
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2. TlpiopuTeTHICTb (BULLICTb) 3aKOHY B iepapxii
HOPMaTUBHUX aKTiB

Uun BignoBigae 3MICT 3aKOHIB KOHCTUTYLiAHUM NPUHLMNAM | BU3Ha4e-
HUM KOHCTUTYLiEHO LIHHOCTAM?

Un 3 HaneXXHOK NOBHOTOH BM3HAYEHO 3aKOHOM MOBHOBaXKEHHS Opra-
HiB Aep>kaBHOI Bnagn?

UM € yiTKi 3aKOHOAAaBYi Mexi MK MOBHOBaXXEHHAMW Pi3HUX OpraHis
Jep>kaBHOI BNagu Ta opraHiB MicLLEBOro camoBpsayBaHHA?

Uu BM3HaYanbHa posib NapnamMeHTy B yXBasieHHi 3aKOHiB?
Un napnameHT OTPUMYETLCH BU3HAYEHWX 3aKOHOM npoueayp?

Un goTprmaHo B Mif3aKOHHUX aKTaxX KOHCTUTYLIHY BUMOTY «Ha OCHOBI
Ta Ha BUKOHAHHA 3aKOHY»?

Un OOTPUMYETLCA NpPe3naeHT YCTaHOBJ/IEHMX 3aKOHOM BUMOT LWOA0
yXBaJIeHHA HUM HOPpMaTUBHUX aKTiB?

Uun BnnvBae HOPMOTBOPYA AiSNbHICTL YPAAY Ha 3aKOHOAABYY MOJITUKY
AepxxaBsun?

Un 34iliCHIOOTb MOBHOBAXXEHHS Ta BUKOHYIOTb CBOI (hyHKLLIT opraHu
Jep>kaBHOI Bnaam Ta ixHi nocagoBi ocobu Ha ocHOBI KoHcTuTyLii Ta
3aKOHIB?

Un TpannsaoTbecs BUNAAKM AiSIbHOCTI OpraHiB Aep>kaBHOI Bnagn 6e3
3aKOHOJAaBYOro NiarpyHTa?

Un BMKOHYIOTb OpraHun ny6nivyHOoi Bagm cBoi 060B'A3KK, WO iX yCTaHOB-
NEeHO 3aKOHOM 3a4ns 3abe3neyeHHs i 3aX1cTy npas N0ANHN?

UM HaeXXHNM YMHOM BM3HAYEHO 3aKOHOM MpOoLeaypu OpraHis, AKUM
JeneroBaHo aep>KaBHi (yHKL,i?

KomeHTap

MpiopuTETHICTL (BMLLICTb) 3aKOHY B CUCTEMI HOPMATUBHUX aKTiB —
OfMH i3 NPOBIAHUX e/IeMEHTIB 3aKOHHOCTI.
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3a nonepegHbLOI0 BITYN3HAHOIO TpaAULiEo cepell KOHKPETHUX BUMOT
NPUHLUMMNY 3aKOHHOCTI 4acTO Ha3MBa€ETbCA BMMOra BEPXOBEHCTBA
3aKOHyY. 36epexXxeHHs CaMOoro TepMiHa «BEPXOBEHCTBO 3aKOHY» Y 3B'I3KYy
3 BBEJeHHAM Y HaLiOHa/IbHY FOPUAMNYHY CUCTEMY NPUHLUNY BEPXOBEH-
CTBa npasa (npaBoBnagas) BUAAETLCA CYMHIBHUM. OnepyBaHHS LMK
[BOMa TepMiHaMV NOPOMKYE NEBHY NAyTaHWHY, 60 aHrnilicbke «ruie
oiliaT> AOoCUTb 4acTo MOMITUKWU, XXypHanicTu i ocob6MBO nepekna-
[Jadi TBOpPiB iHO3EMHMX aBTOPIB NOJAKTh K «BEPXOBEHCTBO 3aKOHY»
(aHrniicbke «lawy, K BiAOMO, YKPaiHCbKOKO MOBOI Mepeknajaetbes
i IK «NPaBo», i AK «3aKOH»). 3 OrnAfy Ha Taky MayTaHuHy Ta 3 METOH
3anobiraHHa i TepMiHa «BEPXOBEHCTBO 3aKOHY» Hema B KOHCTUTYLii
YKpaiHw.

BogHouac KoHcTuTyList YKpaiHM MICTUTb HU3KY MPUNNUCIB, AKi cBigyaTh
npo Te, L0 BOHA MILHO CTOITb Ha MO3uLiaX NPOBIAHOI poni (BULLOCTI)
3aKOHY B CUCTEMi HOPMAaTUBHWUX akTiB (3p0O3ymino, nicna camoi
KoHCTUTYLIT K akTa HaliBMLW,0i topuanyHoi cnnn). Lle um He Hanepe-
KOH/IMBILLEe 3acBigyeHo cTaTTero 92 KOHCTUTYLT, WO Heto BCTaHOB/IEHO
nepenik NuUTaHb, AKi CTOCYIOTbCA MNpefmeTa pPerysitoBaHHSA 3aKOHOM.
Lleit nepenik oxonntoe NPakTMYHO BCi chepy HOPUANYHOIO perynto-
BaHH#A, X04a B OAHUX BUNAaLKax BU3HAYEHHS 3aKOHOM € BUYEPMHUM i
He 3anuwae 6yab-AKUX MOXK/IMBOCTEM AN PEryntoBaHHA Ha PiBHI Mig-
3aKOHHWX aKTiB, a B iHLINX — nepefbayvacTbes, WO 3aK0H YCTaHOB/IOE
JiMLe 3acaan perynoBaHHS, [03BONAYUM iX KOHKPETU3YBaTH LLIAXOM
yXBaNleHHA Mig3aKOHHUX HOPMAaTUBHUX aKTiB.

MpoBigHa posb 3aKOHY BiAOGPaXkae OAMH i3 BU3HAYaIbHUX NPUHLMMIB
[EMOKpPaTU3My — HaseXHICTb Blaan HapoAdoBi, KNI 3AiACHIOE 1T [K
6e3nocepegHbO, TaK i Yepe3 NpeAcTaBHULbKI OpraHn Bnagn, Ao SiKux
HaneXXnTb, 30KpeMa, i NapaaMeHT; Taka NPOBiAHA POJ/ib 3aKOHY Mae
cTBOptOBaTM 6asy AN €AHOCTI Ta BHYTPILWHbOT y3rog>XeHOoCTi BCi€l
CUCTEMW HOPMATMBHUX aKTIiB, IO € OAHIED 3 BMMOI BEPXOBEHCTBA
npasa (NpaBoBnagas).

3aKOHM 3 HAIEXXHOKO MOBHOTOO 11 TOYHICTHO MaloTb BM3HA4aTW HaliBaX-
JIMBILWI NUTaHHA OpraHisauii i 4iSNbHOCTI OpraHiB Aep>kaBHOI Bnagu,
OpraHiB MiCLIEBOro camMoBpsyBaHHS MOBHOBaXEHHS Ta IXHIX NOCaf0BUX
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0ci6. 3aKkOHOM He MOXXHa fAeneryeatu opraHam BMKOHaBYOI Blaau
LLIOA0 BperyitoBaHHA NUTaHb, WO iX Mae pPerynBaTi BUK/IKOUYHO 3aKOH
(cTaTTa 92 KOHCTUTYLiTYKPAIHW), a TAKOX i3 Ha/IEXXHO MOBHOTOKO BU3HA-
yaTn chepy NOBHOBAXKEHb KOXXHOIO 3 TaKMX OpraHis Aep>XaBHOi Blaju.

BukOUHO 3aKOHOM Mae 6yTVM BM3HAYEHO TakoX npasa Ta cBo60aAx
NOAMHM | TPOMaAAHWHA, rapaHTii X npas i cB060/, OCHOBHI 060B'A3KM
rpoMagsaHnHa, rPOMafAHCTBO, NPaBOCYH'EKTHICTb rpOMaasH, cTatyc
iHO3eMuiB Ta OCi6 6e3 rpomaasiHCTBa, NMOPSLOK 3aCTOCYyBaHHA MOB,
TepuTOpiasIbHUIA YCTPIN YKpaiHwW, Cyf0yCTpili, CyAO4YMHCTBO, CTaTyC Cya-
[iB, OpraHisauito i gisnbHICTb NMPOKypaTypw, 3acaam BignoBigasbHOCTI
33 UMBINIbHUM MPaBoM, AiIHHSA, AKi € 3N104MHaMU, agMiHICTPaTUBHUMN
abo gucunnaiHapHUMM NPaBOMNOPYLUEHHAMM, Ta BiANOBIAANbHICTb 3a
HUX. [0 BUKNIOYHOIO MpegMeTa peryntoBaHHA 3aKOHOM HaNeXuTb,
KpiM TOro, yCTaHOB/IEHHS 3acaf 30BHILHIX 3HOCWH, BUKOPUCTaHHSA
NPUPOAHUX pecypciB, HaLioHaNbHOT 6e3neku, MicLLeBOro caMmoBps-
[lyBaHHA TOLLO.

Ponb napnameHTy B 3aKOHOAABYOMY PErytoBaHHi HarBaXkNMBILLMX
CYCMiNbHUX BIAHOCUH Ta (DOPMYBaHHI HOPUANYHOI MONITUKN AeprKaBu
Mae 6yTK BM3HaYa/IbHOO. TOMY TaKy AiS/IbHICTb HE MOBUHEH NiAMIHATA
YPAL; YPAAOBI aKT MatoTb BUKOPUCTOBYBATUCA He AN hOpPMyBaHHS
HOPUANYHOI NOMITUKK AepXXaBu, a ansa ii peanizadii.

MpiopuTETHICTb (BULLICTL) 3aKOHY O3HaYae He TifIbKW Te, WO BCi, KOro
BOHW CTOCYHOTbCS, MalOTb HEYXU/IbHO BUKOHYBaTW 3aKOHMW, a i BUMOry
[0 opraHiB ny6nivyHOI BNagn yxsasitoBatu CBOi HOPMAaTMBHI akTh Ha
OCHOBI Ta Ha BMKOHaHHA 3aKOHY. Bunagku fisanbHOCTI opraHiB BUKO-
HaBYOi BNaan 6e3 3aKOHO4aBYOro MigrpyHTS € NPAMUM NOPYLUEHHAM
cTaTTi 19 KoHctutyuii YkpaiHu. OpraHn ny6ivyHOI Bagn TakoXX MatoTb
BMKOHYBAaTK CBOI 060OB'A3KM, LLO iX yCTAHOB/IEHO 3aKOHOM, 3a4/15 3a6e3-
NneyYeHHs 1 3axMCTy Npas MOANHU, a TAKOX OXOPOHSTM npasBa ocobu
Bifl iX MOPYLUEHHA NPUBATHUMU Cy6'eKTaMu.

Y pasi fleneryBaHHsa rneBHMX NOBHOBaXKeHb OpPraHiB BUKOHaBYOI B/laan
iHWWXM opraHam, 30KpemMa opraHam MiICL,eBOro caMoBpAaAyBaHHS, ix
BUKOHAHHA Mae 3[iiCHIOBATMCS HA Ha/IEXHIN 3aKOHOAABYili OCHOBI,
BK/IIOYAOUM NPOLeaypy 34iIACHEHHA LMX NOBHOBAXKEHb.
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BaxkIMBMM NOKa3HWKOM 3aKOHHOCTI € JOTPMMaHHS BCiMa opraHamm
nyéniyHoi Bnaam nepegbayveHnx KOHCTUTYLEIO Ta 3aKOHaMK nNpoLeayp
IXHbOT AifNIbHOCTI Ta NpoLesyp YXBasleHHS HUMU HOPMAaTUBHUX aKTiB,
pPO3B'A3aHHSA BCiX IHLIUX MUTaHb, WO Hanexatb A0 iXHbOT KOMMNeTeHL,i.
HepoTpuMaHHS ycTaHOB/IEHUX 3aKOHOM @60 iHLMMW HOPMAaTUBHUMMU
akTaMmy npoueayp abo X ix 6pak € CEPrO3HMM MNOPYLLUEHHAM NPUHLMMY
3aKOHHOCTI.

3. lMigctaBn HOPMOTBOPYMX MOBHOBAaXKEHb OPraHis
BMKOHAaBYOT1 B/1laagu 1a 1X MeXi

Un HaneXxuTsb NMLLEe NapaaMeHToBi NpeporaTnea yxBaitoBaTu 3aKoHN?

Un MOXKe Nap/iamMeHT yXBantoBaTh 3aKOHW 3 MNTaHb, WO X KOHCTUTYLiEO
He BiHECEHO A0 A0ro NOBHOBaXKEHb?

Un e BunpaBsgaHMM generyBaHHA napiamMmeHTom roro OKpemMunx Hop-
MOTBOPYNMX NOBHOBa>XEHb OpraHam BVMKOHaB4OI Bnagn?

Un € notpeba y BM3HAYEHHI 3aKOHOM HOPMOTBOPYUX MOBHOB&XKEHb
opraHiB BUKOHaBYOI BNagu ta ix mMmex?

Un € BUNaaKu peryntoBaHHA npas i cBO60A MOAUHU Mig3aKOHHUMMU
aKTamun?

Un yxBaloKOTbCA B OKPEMMX BUNaKax Nif3akOHHI akTn 3 NUTaHb opra-
Hi3aLlii Ta fifsNbHOCTI opraHiB BMKOHaBYOi Bnaan?

Un yxBa/toloTb OpraHy BUKOHABYOI BNagy Nig3akoHHI akTu, sKi pery-
NOOTb iXHi HOPMOTBOPYi MOBHOBAXKEHHS?

Uu BignoBigatoTb HOPMOTBOPYI MOBHOBAXXEHHS OpraHiB BUKOHaBYOI(
Bagn PyHKLUiM, AKi BOHN BUKOHYHOTb?

Un etheKTMBHO 3AiNCHIOTL OpraHn BMKOHABYOI BAagu CBOI HOP-
MOTBOpPYi NMOBHOBaXKEHHA?

Un € noTpeba BYyperytoBaHHi 3aKOHOM 3arajibHUX NMUTaHb WO 34ilic-
HEHHS HOPMOTBOPYMX NMOBHOBaXKEHbL OpraHaMu AepyKaBHOI Bnagun?
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Uu perynioroTb Mig3akKoHHI akTu MUTaHHA OMPUIOAHEHHSA 3aKOHIB i
Nig3aKOHHUX aKTiB?

Un € BMNagKu, KON A0 Bifoma Nofeli He 10BeAEHO Mif3aKOoHHI Hop-
MaTMBHi aKT CTOCOBHO MNpaB JIIOANHN?

KomeHTap

3akoHOfaBua PYHKLIS HANEXUTb BUK/KOYHO Nap/iamMeHTy, SIKY BiH 34ic-
HIOE LU/ISIXOM YXBa/leHHS BIANOBIAHWX 3aKOHIB Y Halipi3HOMaHITHILLINX
cthepax cycrninbHOro XnTta. X)KOQHOMY OpraHoBi He J03BOJIEHO MigMi-
HIOBATU NapaamMeHT He finLle B NMUTaHHI YXBa/leHHS akTiB, LLO 3a CUJ/IO0K €
BMLLMMMU Bif, 3aKOHY abo piBHUMU OMy, a M yTpy4YaTmcsa B NpeaMeT 3aK0-
HOZABYOro peryntoBaHHA, TOBTO 34iMCHIOBAaTM HOPMOTBOPYi NOBHOBA-
YKEHHS 3 MUTaHb, WO X Mae perynoBaT BUKIKOYHO 3aKOH. FKLLO Taki
NMOBHOBAXEHHA AeNeroBaHo iHWMM opraHam, 30Kpema ypsgoBi, Take
feneryBaHHsl Mae 6yT1 BUKIHOUYHOTIO i eKCTpaopAvHapHOro xapakTepy,
Big6yBaTmncs BignNoBiAHO A0 KOHCTUTYUIi YKpaiHu, 6yTn 06MeXeHnM y
yaci, Moro mMae CynpoBOKyBaTh BigMNOBIAHWI NapnamMeHTCbKunii abo
CYAOBUI KOHTPOSb. Mig uym KyTOM 30pYy Chij, OLHIOBATM K Cy4acHy
NpakTuKy, TaK | MUHYIWIA 4OCBIL feneryBaHHs ypsLoBi NOBHOBaXKEHb
Ha YXBa/leHHS AEeKPEeTIB, WO MatTb CU/Y 3aKOHY, 8 OKPEMi 3 HUX Npo-
[OBXYHOTb LiATU SOHWUHI.

LLlofo MOX/MBOCTI YXBaNeHHA 3aKOHIB i3 NUTaHb, WO iX MPSAMO He
BijHECEHO [0 BUK/MIOYHOIO 3aKOHOAAaBYOrO perynrBaHHA cTaT-
Tero 92 KoHCTUTYUIT YKpaiHu, cnif Maty Ha yBasi, WO nepenik nutaHb,
BU3HAYEHUNX LIEHD CTATTE, HE € BMYEPMHMM. TOGTO 3aKOH MOXe
6yTU yxBaJIeHO TaKOX i3 MUTaHb, He nepegbayvyeHnx 3a3HaAYEHOHo
cTarTeto KOHCTUTYLI, 32 YMOBMU, LU0 iX He BiJHECEHO [0 BUK/OYHOI
KOMMEeTEeHLT iIHLIMX OpraHiB Aep>aBHOi BNaju 4v opraHis MicLleBoro
caMoBpsayBaHHS.

3akoHO4aBYa [isNbHICTL Mae GYTU NPO30pPOoto, a npoueaypu onyo.ni-
KyBaHHS i [OBEAEHHS A0 BigOMa HaceNeHHs yXBaNeHMX akTiB MatoTb
3abe3neyvyBaT cBOeYacHe iHhOpMyBaHHS Cy6'eKTiB NpaBa NpPo yxBa-
NeHi HopMK npaea.
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Tak camO Ha OCHOBI 3aKOHY OpraHu BMKOHAaBYOI BNaau 34iiCHIOTb HOp-
MOTBOpPYi MOBHOBaXKeHHA (MOBHOBaXXEHHS Ha BUAAHHA HOPMAaTUBHUX
aKTiB) BMK/IFOUYHO 3 METOK BMKOHAHHSA HUMW CBOIX (DYHKL,iNA.

HopMOoTBOpYi MOBHOBaXXEHHS OpraHis BUKOHABYOI BNaju Ta ix Mexi
MaloTb 6YTU BperyfnboBaHi TifIbKM 3aKOHOM BigMNoBiAHO 40 BUMOT
KoHCTUTYLT, WO 3yMOBIEHO HEOAMIHHICTHO KOHTPOJIHO 3a Nif3aKOHHUM
peryntoBaHHAM CyCMiibHUX BiZHOCWH | AMCKPELIRnHMM NOBHOBaXKEH-
HAMW BMKOHaBYOI B/IagW, AKi HEe MOXYTb 6YTV NpeaMeTOM perynoBaHHS
aKTamy nif3aKoHHOIO PiBHS.

MocagoBi ocobu nNy6nivyHOT BNagn MarTb OTpUMaTK A03BiN Ha 3M4iic-
HEHHS CBOIX MOBHOBaXKEHb, aiXHi NiA3aKOHHI aKTU MatloTb Bignosigatn
3aKOHaM Ta pPerynoBaTtu iMLe Ti MUTaHHS, WO CTOCYIOTbCA KOMMNETEHLi
BiAMoBigHOro opraHy. lNig3akOHHI akTn, 30KpeMa, He MOXXYTb BU3Ha-
yaTu nNpaBa Ta CBO6OAW NHOAMNHU | FPOMaAsSHUHA Ta iIXHI HaliBaXXNMBILLi
060B'A3KN. Lle BunnmMBae 3 BUMOrn NyHKTY 1 ctatti 92 KoHcTuTyuii
YKpaiHWu. YCTaHOBNEHHS 6yAb-SKUM MiA3aKOHHMM aKTOM HOPMM MpO Te,
LLIO NpaBa Ta cBOOOAN NOAMHN | rPOMagsHUHA MOXe O6YyTM BU3HAYEeHO
YPAAOBMMM ab0 iHWKMMK MNig3aKOHHUMW aKTamu, chif po3rnagatn sk
npsiMe NOopyLeHHs BUMOT KOHCTUTYLiT YKpaiHW.

Bumora BUK/IKOUHOrO peryntoBaHHS 3aKOHOM CTOCYETbCA TakK camo 1
npoueaypu onpuntofHEeHHS 3aKOHIB i Nig3akoHHMX akTiB. LUnpoka
[OVCKpeLLis opraHis BMKOHABYOI BNagu, y TOMy 4uchi 1 i3 nuTaHb HOp-
MOTBOPYMX MOBHOBaXEHb, € O3HAKOK aBTOpPUTapPHUX abo AuKTaTop-
CbKUX PeX1MIB.

MpoueaypHi NMUTaHHA opraHisauii i AigNbHOCTI OpraHiB Ny6aiyHOI
Bnagu (NOpsALOK NiArOTOBKW, 06roBOPEHHS, yXBasleHHS HOPMAaTUBHUX
aKTIB TUM 4YM iHLUMM OPraHOM) MOXYTb OYTW NPeaMeTOM pPeryntoBaHHSA
Ni43aKOHHMMW aKTaMy LMX OpraHiB (30KpeMa, iXHiM1 pernaMmeHTamm i
NONOXEHHAMY NPO HUX). OgHaK Yy TaKOMy pasi npoLueaypu MatoTb 6yTu
nposopumu, Bignoeigatn KoHCTUTYLiT N 3aKOHaM YKpaiHu, a Takox
3arajlbHUM 3acafiaMm HOPMOTBOPYOCTI.
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4. Mi>xKHapoaHe npaBo Ta HalioHaNnbHe 3aKOHO4aBCTBO

Uu BperynibOBaHO HaIeXXHUM YMHOM Ha piBHI KOHCTUTYLiT cniBBigHO-
LWEeHHA M>KHAPOAHUX AOrOBOPIB i HaLiOHaNbHOro 3akOHO4aBCcTBa?

Un € notpeba B LOAATKOBIA KOHCTUTYLIHIA pernameHTauii cnissia-
HOLLUEHHS Mi>)KHAPOAHUX AOrOBOPIB i HaLiOHaNbHOro 3aKOHOA4ABCTBA?

Un peanizoBaHO B HaLiOHa/lbHOMY 3aKOHOABCTBI NMPUHLNM HEYXW/b-
HOr0 BUMKOHaHHA 3060B'A3aHb, Y3ATUX YKPAIHOO 3a MDKHapPOAHUM
npasom?

Un € viTKi npaBuna imnaemeHTaLii BUKOHaHHA 3060B'A3aHb, Y35TUX
[ep>aBoto 3a MDKHapoAHUM NpaBom?

Us € e(ekTMBHOI OKpema npouegypa BWKOHaHHA pilleHb
€BponeilicbKOro cygy 3 npas /IOAUHU NOPIBHAHO 3 PILUEHHAMW HaLli-
OHalbHUX cyAiB?

Un BUKOHYE yKpaiHCbKa Aep>kaBa 060B'A3K0BI PiLUEHHA MDKHAPOAHUX
Cy[iB Y YaCTMHI JOTPUMAaHHA Npas NI0AMHN | TpOMajAHUHA?

U1 noTpebytoTb YAOCKOHaNEHHS npouefypyu BUKOHaHHSA CYLO0BUX
piweHb?

Uu mae 6yTu BperynboBaHO 3aKOHOM npoueaypy iMniemMeHTaLii B Havui-
OHa/IbHe 3aKOHOAAaBCTBO YMHHMNX MiXKHAPOAHWX AOrOBOPIB YKpaiHu, fKi
He NoTpebyloTh X paTudikayii napnameHTom?

Uy MatoTb Ha MpPakTuLi HOPMKU paTUdikoBaHUX NapaaMeHTOM MiXKHa-
pOAHMX AOrOBOPIB WOAO NpPaB NHOAMHM NPIOPUTET CTOCOBHO HOPM
HaLioHaNbHOro 3aKOHOAAaBCTBA?

UM € MOXIMBUM YKNafeHHS Mi>XKHapOLHOro [4OroBopy, HOpMU SIKOTo
cynepeyarb HopMaM KOHCTUTYLiT?

KomeHTap

O pngnyHum BUPaKeHHAM 3aKOHHOCTI B MiXXHapogHOMY npaBi €
NpUHUMN pacia Buni Beryaniia («40roBopiB Cig 4OTPUMYBATUCA»).
3agns peaniszauii LbOro NPUHUWNY KOPUANYHA CUCTEMA KpaiHW Mae
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3abe3neyvyBaTy BUKOHaHHA MiXXHapOAHUX 3060B'A3aHb ep>KaBu, y35-
TUX HEK0 Ha MiacTaBi yKknageHnx MidkHapogHUX 0rOBOPIB, BKIKOYAOUn
BMKOHAHHSA pilleHb MiXXHapOAHWUX CY[iB, IOPUCAMKLIIO AKUX BU3HAHO
JepxaBoto. Lle focaraetbcs pisHMMUK Wwinaxamu. 3a3Buyaii npunucu
WOAO CNiBBIAHOLWEHHS MIXXHApPOAHOTO I HalioOHanbHOro npasa
MIiCTATbCA B KOHCTUTYLiAX. Tak, BiANOBiAHO A0 cTatTi 9 KOHCTUTYLIT
YKpaiHu, YAHHI MDXHApPO/AHI JOroBOpU, 3rogy Ha 060B'A3KOBICTb AKUX
HafaHO BepxoBHOWO Pajoto YkpaiHu (Taka 3rofa Hafaetbcs y hopmi
YXBaNEHHA HEI0 3aKOHY NpOo patudikauito MDKHapPOAHOro 4OroBopy),
CTaloTb YaCTUHOKO HaLiOHaNbHOro 3aKOHOAaBCTBa YKpaiHu. Lleii npu-
nuc 6esnocepefHbO He BM3HAYae Micue MDKHaPOAHOro LOroBopy B
iepapxii HOpMaTUBHMX aKTiB, a 03HaYaE nuLLe Te, Lo Moro BBeAEHO A0
CMCTEMU 3aKOHOAABCTBA YKpaiHu i BiH nignarae 6e3nocepefHbLOMY
3aCTOCYBaHHIO BITYM3HAHMMU HOPMO3aCTOCOBUYMMU opraHamu. To6To
ouiKyBaTu, NOKN NPUMNNCKU MiXXKHAPOLHOro forosopy 6yae TpaHchopMo-
BaHO B aKTW BHYTPILLIHLOIO 3aKOHOAABCTBA, LIMM OpraHam He noTpibHo.
BoHM 3060B'A3aHi ix 3aCTOCOBYBaTKM Bigpasy X nicnsg HabpaHHa patudi-
KOBaHUM Mi>KHapOLHWM LOroBOPOM YMHHOCTI 3 ypaxyBaHHAM HassBHUX
y 3aKOHOJaBCTBi MexaHi3MiB peani3aLii HOpmM npasa.

Ha BigMiHy Big KOHCTUTYUii 6aratbox gep)kaB ctattd 9 KoHcTuTyu,ii
YKpaiHn 06MUHaE NUTaHHA NPO CMiBBIAHOLEHHS MK Mi>XXKHapOAHUM
[JOrOBOPOM i HaliOHaIbHUM 3aKOHOaBCTBOM YKpaiHW B pasi BUHUK-
HEHHS KONi3ii MK HUMW. LIMM cnpuymMHEHO pi3Hy, YacoMm fiameTpasibHO
NPOTWUEXHY, IHTEPNpPeTaLito LLbOro MUTAHHA Y BITYU3HAHIN IOPUANYHIN
nitepatypi. HamaraHHA 3aKOHOaBUA Bperyntosatu Moro 3akoHom «[1po
MiXXHapO/Hi AOroBoOpu YKpaiHU» 6aunTbCs IK He 30BCIM KOPEKTHE,
OCKI/IbKW Taki MUTaHHA 3a3BMYail € npeporatmeoro KoHCTUTyLii, a He
3BMYANHOIO 3aKOHY, LIO 3@ CBOIMU HOPUANYHUMU BNACTUBOCTAMU He
BilPI3HAETHLCA Bif 3aKOHY NPO paTungikaLito MXHapOLHOro 0rosopy.

Bu3HauanbHOWO AN1a 3'ACYyBaHHS 3a3HAYEHOro NMUTAHHSA € Mo3uLis
BeHeuiicbKOT KOMICIi. ¥ cneuianbHOMY Nigpo3aini AokymeHTa «Hw/e
oilam Cbeck/iB», oe NaetTbca MPO 3aKOHHICTb Y KOHTEKCTI 3B'A3KY
MK MpaBOM MiXXHaApOAHWUM i NpaBOM HauioHanbHUM (guBs.: 11.A.3),
pPO3B'A3aHHA LbOro NMTaHHS NOCTaBMEHO B 3aMeXHICTb Big BignoBiai,
30KpeMa, Ha Take NMUTaHHS: Y/ 3abe3nevye HauioHa/bHa OpUaNYHa
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cucTema 3rifHicTb HalioHaNbHOro rnpaesa 3 NPaBoOM MiXHapPOLHUM
LWoao npas NOAMHU, BKIKOYHO 3 O60B'A3KOBICTIO pillleHb Mi>XXHapoA-
HUX cygiB? To6To BeHeuiicbka KOMICiS po3rnsigae nutaHHAa npu-
BeJeHHS HauioHa/NbHOro 3aKOHOAAaBCTBa Y BiAMOBIAHICTL i3 MiXK-
HapOAHMMMK [0OroBopamMu 3 npas NIIOAUHKU, a HaLiOHaNbHOT Cy[0BOI
NPaKTNKN — i3 MPaKTUKOK MiXXHAPOAHUX CYAIB Y TaKMUX cnpaBax, sk
OAVH i3 HaliBaXX/TMBILLNX KPUTEPIIB OLIHKM CTaHy BEPXOBEHCTBA MpaBa
(npasoBnagad) y Aeprkasi.

He BAatoumchb TyT A0 AETA/IbHOTO aHanidy HasBHUX Yy BITYU3HSHINA niTe-
patypi nornagis CTOCOBHO MOX/IMBUX LUAXIB 3abe3neyeHHs Takoi Bif-
MOBIAHOCTi, HAro/IOCMMO Ha OKPEMUX BaXK/IMBMUX MOMEHTaXx, AKi ono-
MOXXYTb 30PiEHTYBaTUCA MPU PO3B'A3aHHI LIbOro HEMPOCTOro NUTaHHA.
Mepeaycim, cnifg 3a3HavynTy, WO NPUHLMIM MiPXKHapOLHOro npasa pacla
BunlBeryanCa Mmae 6e33actepekHuii, abCONOTHNIA XapakTep BUKIIOUYHO
B 30BHILWIHbOMONITUYHIN JiANbHOCTI YKpaiHu (cTatta 18 KoHctutyuii
YKpaiHu). Yci BUgn YMHHUX MiXKHapOAHUX AOTOBOPIB (TOGTO byAb-sKuii
[OTOBIp, WO A0ro yKnageHo 3 iHO3eMHOH0 Aep>kaBoko abo iHWKM cy6'ek-
TOM MiKHapOAHOro npasa B MMCbMOBI hopmi, 6e3BigHOCHO [0 TOrO,
MICTUTbCA TakKuii AOroBip B OAHOMY 4YM AEKiIbKOX MOB'SI3aHUX MiXK
cO60I0 JOKYMEHTAX, a TakoX 6e3BiAHOCHO A0 KOHKPETHOro HaliMeHy-
BaHHS — [OroBip, yroAa, KOHBEHL,iS, MaKT, NPOTOKO/ TOLLO) NiANAraroTb
CYyM/IIHHOMY JOTPUMaHHIO YKPaiHOH0 BifNoBifHO [0 3a3HA4YeHOro BULLe
NPUHUMNY. AK y4acHUL MDXKHapOLHOro AOroBopy, iep>Kasi He BiflbHO
nocunaTmuca Ha HoOpMM CBOTO HaLLiOHaUIbHOTO Mpasa fK Ha BUMpaBAaHHS
0N HEBUKOHAHHA Helo BifMoOBigAHOIo JOroBOpy (Ha Le OAHO3HA4YyHO
BKa3yeTbCA BCTaTTi 27 BifeHCbKOT KOHBEHL,iT PO NpaBo MidXXKHapPOAHUX
foroeopis 1969 p., yyacHULEI AKOI € YKpaiHa).

PiBeHb OTPMMAHHA HOPM MIDKHapPOAHMX A0r0BOPIB Y 30BHILLHLOMOI-
TUYHIV OiSNbHOCTI HEe Le € CBigYEeHHAM A0OPOCOBICHOCTI YKpaiHM K
naptHepay cdepi MiXKHapOAHUX BiAHOCWH, ane i 6e3nocepeaHbLO BNIN-
Ba€ Ha piBeHb 3aXMLLEHOCTI YKPAiHCbKOro Gi3HeCy, 0XOPOHU A0BKiNNs,
06MiHY iHthopMaLlieto, 3aXMCTY NPOMMCAOBOI BNaCHOCTI TOLLO.

LLlo cTocyeTbCA BHYTPIWHBLOAEPXABHOT AiANbHOCTI, TO KOHCTUTYLIA
YKpaiHM He BM3Hae abCoMOTHOrO npumary 6yab-aKuUX MiKHapOAHUX
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[OroBOpIB Haj, BCiMa HaLiOHA/IbBHUMM 3aKOHAMW Ta IHLMMW HOPMAaTUB-
HUMW akTamu. Takuii npyMat Moxxe 6yT BU3HAHO fiMLUe 3a Mi>KHapoa-
HMMW JOroBOpPaMu NeBHOro BMAy abo paHry — TuMWU, SKi, No-nepuue,
NoTpebytoTb CXBaJIEHHA AepXaBoko B 0CO6/MBOMY NOpsaAKy (patudi-
Kauii) Ta, No-gpyre, BHYTPiWHbOAepXaBHa AifNbHICTb i3 3a6e3neyeHHs
AKUX 33 CydaCHUMU MiXKHapOAHMMM cTaHZapTaMu nepecrtana 6ytu
BUK/TIOYHO BHYTPILLUHBLOIO CMPaBOIo AepykaBu, TO6TO Habyna HagHauio-
Ha/NIbHOTO I HaATepuTOpianbHOro xapakTepy. [Jo Takmx cep BHYTpILL-
HbOZEP>KaBHOI AiANbHOCTI HANEXUTb NepeyciMm 3abe3rneyeHHs Npas i
CBOOOL NIOANHW, LLO HUHI 6e33acTepeXkHO BU3HAHO Ky 6araTbOx akrax
Mi>KHapOAHOr0 Npasa, Tak i KOHCTUTYLLIHOIO OKTPUHOLO Ta MPaKTUKOK0
BiNbLLIOCTI KpaiH CBITY.

Lle WinkoM BMUCYETLCA B CydacHe PO3YMiHHS BEPXOBEHCTBa MpasBa
(npaBoBnagaA) Ak peHoMeHa, HEPO3PUBHO MOB'A3aHOr0 3 JIKOAMHOLO,
il npaBamu i cBO6OJaMN — YHiBEpPCaNbHOK LiHHICTIO 6e3BigHOCHO A0
Hauii, ifeonorin, penirii Towo.

MoTpeba 3MiLHEHHS OPUANYHOrO 3aXUCTy NpaB i CBO6OA NHOANHN | FPpo-
MaAsiHMHa akTyasni3ye NOLYK LLUSAXiB 36i/bLLIEHHS MO3UTMBHOIO BM/IMBY
HOPM MiDKHapoOAHOro npasa, 3abe3nevyeHHs BMKOHaAHHA YKpaiHOH
pilleHb MiXXHaApPOAHWX CYAOBUX OpPraHiB, 30KpemMa €BPONeNCcLKOro
CyZy 3 npaB NoAVHW. [lep>kaBa Mae YiTKO JOTPMMYBATMCA Ha NPaKTULLi
npumMaTy HOPM Mi>)KHapPOAHUX 4OrOBOPIB YKpaiHu WoA0 Npas ANHMN,
patngikoBaHNX BepxoBHOW Pagoto YKpaiHu, Ha HOpMaMy HalioHanb-
HOro 3aKoHogaBcTBa. MNpy LbOMY BaXKNMBO, W06 BUKOHAHHSA MKHa-
poAHUX 3060B'A3aHb HE MPU3BOAUNO 4O BUHUKHEHHS napanesbHuX
CUCTEM BUKOHAHHS CyA0BUX PilleHb, a CTUMYNHOBasIO O WOHAaNNOBHiLLE
YNPOBaIXXEHHS MiDKHApPOAHUX CTaHAapTIB y cepi npas MOAMHN Ta
BiAMOBiAHE MOCWUEHHS FapaHTiii Cya0BOro 3ax1McTy npaB NOANHU B
HauioHaNbHiA OPUANYHIA CUCTEMI.

Mpoueaypv BUKOHaHHA pilleHb EBPONENCHKOro cyay 3 npas NHOANHN
MatoTb BYTU iIMMIEMEHTOBAHI B 3arasisHy NpoLeaypy BUKOHaHHA pilLeHb
HaLiOHaNbHWUX CYAIB i3 4OTPUMAaHHAM npunucy ctatti 1291KoHctuTyuii
YKpaiHu, 3rifHO 3 AKUM KOHTPO/Ib 38 BUKOHAHHAM CYJOBOrO pilleHHs
3piicHoe cya. TuM caMuM JocsiraTUMeTbCs €4HICTb npouenypu
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CY[OUYMHCTBA, 34iMICHEHHS CMPABXHbLOrO NPaBoCcyaas Ta 3a6e3MneYeHHs
Moro KiHLEBOT MeT — 3axMCTy Mpas /IFOAVHM.

MowwnpeHa y BITYN3HAHIN niTepaTypi (0c06/MBO 3 MiXKHapOAHOTO
npasa) AyMKa LOAO NMpUMaTy BCiX HOPM MDKHapPOAHOro npasa Hag
HauioHa/lbHUM 3aKOHOAAaBCTBOM (& iHOAI HaBiTb | KOHCTUTYLUIED) He
I'PYHTYETbCA Ha Npunucax KOHCTUTYLIT YKpaiHW Ta EBPONEACbKNX CTaH-
JapTax, 30Kpema Ha no3uuii BeHewiicbKOi KOMicii, KOTpa y CBOEMY
JokymeHTi «fAuie oTlam Cbeckiisi» («<Mipuno npasoBnagas») 3asHauunna,
O MDKHapOAHe NpaBO «He 3aBXAW MOBMHHO MaTu BEPXOBEHCTBO
(Supretacy) Hag KoHcTuTyuieto abo 3BMYaiiHMM 3aKOHOAABCTBOM»
(orrilnary legl5lailon) (gue.: 11.A.3.48). TO6TO BeHeujiicbka KOMicis, Tak
camo AK iHLWWI iIHCTUTYLT Pagu €Bponu, yKasytoumn Ha «KPUTUYHY BaX/1-
BiCTb peariizaLlii Mi>kHapOA4HOro npasa B HaLiOHa/IbHIA CUCTEMI» (AUB.:
[ILA.3.47), 30BCIiM He 3anepeuyye NPUHLMNY CYBEPEHITETY Aep>XaBu,
30KpeMa il NpaBa camOCTIliHO BM3Ha4datucs (No3a mMexamu yHiBep-
canbHMX 6aratoCTOPOHHIX Mi>XKHaApOAHWX AOrOBOPIB) WOAO0 cgep, Yy
AKUX HOPMU MiXXHApOLHUX AOrOBOPIB MalOTb MPIOPUTET CTOCOBHO
HOPM HaLliOHa/IbHOTO 3aKOHOLaBCTBa 3arasioM, y SKuX — 4acTKOBO, a
B AKMX — 30BCIM He MatoTb. Take JOCAraeTbCs B Pi3Hi cnocobu. OgHUM
i3 HAMMOLMPEHILW X I3 HUX € TOM, KON YXBATKOETbCA OKPEMUIA 3aKOH
(IHWWIA HOPMAaTUBHUIA aKT), AKMM 34INCHIOETLCA IMMIEMEHTaLii HOPM
Mi>KHapOZHOro 4OroBOpPY B HaLiOHa/IbHe 3aKOHOAABCTBO, TOOGTO 34ilic-
HIOETbCA X BIATBOPEHHA Y BiANOBIAHOMY HaLiOHaNbHOMY aKTi npasa.
JoBosi yacto 3akoHO4aBeLb BAAETLCA A0 MPAKTUKN BBOAUTU [0 TEK-
CTiB BiANOBIAHWX 3aKOHIB crevyianbHi KOMi3iliHi HOPMK, CNPAMOBaHI Ha
NoAONaHHS KO3 MDK UMMM 3aKOHaMMW i HOpMamn MiXXHapOAHOro
porosopy. MpoTte BBEAEHHS KONI3iiHMX HOPM CBIg4YMTb HE MPO YHi-
BEPCaNbHICTb MPUHLMMY NPUMaTy HOPM BCiX MDKHaPOAHWX 4OroBOpIB
Haj HauioHaNbHUM 3aKOHOLAaBCTBOM YKpaiHW, K BBaXKalOoTb AesKi
BITYM3HAHI aBTOPM, a NPO CaMOCTIlHICTb YKpaiHM y BUGOpI Migxoais go
BMPILIEHHA 3a3HaYeHUX NUTaHb SK NPOSB ii JePXKaBHOI0 CyBEPEHITETY.
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5. CTyniHb pO3BUHEHOCTI 3aKOHO4aBUYMX nNpouenyp

Uu € gocTaTHIM yperyntoBaHHS Ha piBHI KOHCTUTYLIT npoLueaypu yxBa-
NEHHs pilleHb napaameHTom?

Un € edheKTUBHOIO MPOLieaypa yXBa/IeHHS 3aKOHIB NapiamMmeHToOM?

U BpaxoByOTbCS MpaBa MEHLLOCTI, ETUYHI CTaH4aPTX 11 JOOPOYECHICTb
napnameHTapiB y napiaMeHTCbKUX npoleaypax?

UM HanexHO BPErynbOBaHO 3aKOHOM Mpoueaypy /106iCTCbKOI Aisnb-
HOCTI B MapnameHTi?

Un € goctaTHLO MPO30pPUM i ePeEKTUBHUM MNPOLLEC NiArOTOBKU aKTIiB
napsiameHty?

Uun Bperynb0BaHO 3aKOHOM Y NOTPIGHOMY 06¢A3i Nnpoueaypy onpawo-
BaHHS, 0GrOBOPEHHS, yXBaNlEHHS 1 ONy6iKyBaHHS 3aKOHIB?

Un € HanexkHa noBsara [0 3aKOHOTBOPYMX MpoLefyp B opraHax gep-
>KaBHOI Bfagn?

U 3a6e3rneyeHo 3aKOHOM CBOEYACHY I Ha/IeXXHY KOHKpPeTU3aLlito Hop-
MaTMBHOIO peryntoBaHHA CycrniibHUX BIAHOCUH?

Un Gepe HanexHy y4yacTb rpOMafcCbKiCTb B OGroBOPEHHI MPOEKTIB
3aKOHIB Nepeg ix NogaHHAM 40 NnapaaMeHTy Ta UM Mae BOHa BB Ha
X yXBaneHHa?

Un € npoueaypun BpaxyBaHHSA AyMKM FPOMafCbKOCTI 3a pesy/bTataMu
0OGroBOPEHHS MPOEKTIB 3aKOHIB?

Umn 34iCHIOETBCA ONPUIIOAHEHHS HABaXKIMBILLNX MPOEKTIB 3aKOHIB
i3 METOHO X HaNeXXHoi anpobadii?

Uun 34iliCHIOETLCA peasibHa eKcnepTuida MPOEKTIB 3aKOHIB i3 METOH
3ano6iraHHs HEOOrPYHTOBAHNM PillEHHAM?

UM € MOHITOPUHT BMKOHAaHHSA 3aKOHIB i MOro npoueaypa Ta um € BiH
[OCTaTHbO eheKTUBHUM?
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KomeHTap

3aKkoHOgaBui npoueaypu MalTb Ha MeTi 3a6e3nevynTn HanexHe
BOJIEBUSIBNEHHS MNpeAcTaBHUKIB Hapody. OTKe, Lj npouesypu mMaroTb
6yTM AeMOKpatTMyHUMU, NPO30OPUMU, ePEKTUBHUMMU, Bignosigatu
KoHcTuTyUii Ta 3aKOHaM YKpaiHU. KOHCTUTYLIA peryntoe nuiie 3acaau
opraHisauii Ta 3gilicCHeHHA 3aKOHOAABYO| Bfaauw, LOTPMMaHHA napna-
MEHTCbKUX npoueayp. KoMniekcHO NUTaHHA napiamMmeHTCbKOT npoLe-
Lypy Mae BPerynboBYBaTU pernaMmeHT napnaMeHTy, SKUi y GinbLuocCTi
KpaiH pO3BMHYTOI AEMOKpATIi Mae CU/y 3aKOHY, XO4 | He 3aBXXAu 1oro
yKaZeHo y (hopMi 3akoHy. BinoBiAHOro KOHTPOIO 3 6OKY rnaBu aep-
>kaBwu (BETO) CTOCOBHO pernaMeHTy 3 ornagy HaTpaguuiiHy napnaMmeHT-
CbKY aBTOHOMIIO LLIOA0 BPerynoBaHHA napiaMeHTCbKOI npoLeaypuv He
BUMaraeTbCs.

Mpoueaypa yxBaneHHs pilleHb MapaamMeHTOM Mae 3abesnevyBatu
Hacamnepes peasbHe BOIEBUSIB/IEHHS KOXHOIO NapnaMeHTapsl, Bepxo-
BEHCTBO Map/iamMeHTy LLOA0 BU3HAYEHHS 3MICTy 3aKOHIB, peTeslbHO Bpe-
ryNboByBaTW NUTAHHA AeNeroBaHMX NOBHOBaXKEHb Y pasi ix NoTpeow,
CNoBigyBaTh MoBary 4o napaaMeHTy ik OpraHy 3akoHO4aB4yoi Bnagu,
a TaKoX A0 Mpouefypy YXBaseHHs 3aKOHOAaBUMX pilleHb — 3 6OKY
BCiX Cy6'eKTIB 3aKOHOAABUOI iHiLiaTMBM Ta OpraHiB Ny6aivHO| BNagu.

HanexxHa npouegypa yxBaseHHS 3aKOHOAaBYMX pilleHb nepepnbda-
Yae TaKoXX 3abe3neyeHHs npaB MEHLLOCTI, BACOKI eTUYHI cTaHgapTw,
30KpemMa Jo6pOoYeCHICTb caMmxX NapnaMeHTapiB, a TakoX 4OTPUMaHHA
BiANoOBigHMX NpaBun N06iCTCbKOI AifNbHOCTI 3 BOKY BCiX 3aiHTepeco-
BaHUX 0OcCi6. JT06I3M € BaXK/IMBOIO (POPMOIO BUPOOIEHHS 11 yXBasIeHHS
Jep>KaBHUX pilleHb, HEBIf'EMHUM YMHHUKOM MOpanicTUYHOI AeMO-
Kparii, CTBOPIOIOUN OQiLiliHi KOHTPONbOBAHI kaHanu BNAWBY Ha nap-
NTAMEHTCBKI PilleHHA 3 METOHO 3aXMCTY iHTEPECiB OKPeMUX CoLliaibHUX
rpyn y 3akoHOZaBYiil Bnagi 3a 4OTPUMaHHS BigNOBIgHUX CTAHAAPTIB i
npaswun. MNMoOpyLWeHHs LUX CTaHAapPTIB i NPaBui 3HWXKYE piBeHb Neritn-
MHOCTI napnamMeHTy Ta Moro pilleHb.

CycninbCTBO, Aeneryoum napaamMmeHTy NOBHOBaXKEHHS Ha YXBaEHHS
3aKOHO/JaBuMX pilleHb, yrpasi 04ikyBaTy Bif napnameHTy Npo30pocCTi
NpW ix yXxBaseHHi, (POMaACbKOro 06roBOPEHHS HaMBaXK/IMBILLMX i3 HUX,
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3a6e3neyeHHs LWNPOKOro JOCTYNy A0 iX NPOEKTIB. TPOMAaACLKICTL Mae
TaKOXX MpaBO Ha JOHECEeHHA CBOET NO3ULIi 4O NapnaMeHTapis nig vac
nornepegHLOro 06roBoOpeHHs NPOEKTIB 3aKOHO4aBYMNX aKTiB Y KOMiTe-
Tax napiaMeHTy, Ha NapnamMmeHTCbKUX CAYXaHHAX Ta MaTh MOX/IUBICTb
peanbHOro BN/MBY Ha ixX yxBasieHHs. LiboMy maroTh cryrysaTtu Bigno-
BifHi NpoueAypwn BpaxyBaHHA CYCMiIbHOI AYyMKM, WO iX YCTaHOB/IEHO
3aKOHOM.

Mpoueaypy po3pobneHHs, 06roBOPEHHS, yXBasIEHHS i ONpUOLHEHHS
3aKOHIB Ma€e perynoBaTtu 3akoH, LU0 BUMNANBAE 3 BAXKIMBOCTI poni nap-
TaMEHTY B HOPMOTBOPUIl AiSIbHOCTI Ta 3HAYMMOCTI Mpoueaypw L€l
LISNbHOCTI.

ETan onpuitogHeHHs 3aKOHIB Ta HabpaHHA HUMW YMHHOCTI TaKOXX Mae
BigmoBigatM MpuHarigHMM cTaHgapTam, CiyryBatu Tomy, Wo6 CBOE-
YacHO, HaNIEXXHUM YMHOM i MOBHOM MipOtO OYy/10 AOBEeAEHO A0 Bigoma
iX agpecariB BigMnoBiAHI BUMOTH.

YxBaneHe 3aKOHOAABCTBO CNif OUiHIOBaTM 3 NOrnsgy /oro ceoevac-
HOCTI, HaneXHoi o6rpyHTOBaHOCTI (BignoBigHOCTI noTpebam), pauio-
HaJIbHOCTI, aTaKOXX MOBHOTU HOPMAaTUBHOIO peryntoBaHHA. Ocobnnso
BaX/IMBO, WOB6 Yy pa3i noTpebn B KOMMNIEKCHOMY perysitoBaHHi cBOeYac-
HUM BYN0 yXBaNieHHA NiA3aKOHHNX HOPMATUBHUX aKTiB, SiKi KOHKpe-
TU3yBasiv 6 3aKOHOAABUI pPilleHHA napnameHTy. Libomy mMae cnyrysatu
norepeaHs KOMM/IEKCHA eKCrepTu3a NpOoEKTiB 3aKOHO4aBUMX PilleHb
Ta npouenypm ix anpo6aduii, 3 TUM WOB6 3ano6irTM yxBaseHH Heob-
I'PYHTOBAHMX, BHYTPIWHbO CynepeyusinBux i TEXHiKO-tOpugn4HO Heao-
CKOHa/IMX aKTiB 3aKOHOAaBCTBa. Taky eKCnepTn3y MOXYTb 34IMCHIOBATM
AK NapnameHTCbKi, AOCNIAHMULbKI, EKCNEePTHI Ta FOPUANYHI CYX6U, Tak i
HayKOBI 3aK/aAn i OKpeMi HayKOBL,i. BaXknnBMM € KOMMIEKCHWUIA Migxig
[0 ekcrneptn3un (WO BKIOYaB 61 HOPUAMYHY, €KOJOTiYHY, EKOHOMIYHY,
KPUMIHOOTIYHY, aHTUKOPYMNUiAHY eKCcrnepTn3un, COLLIOMOriYHI acneKkTy,
TEHAEepHWIA Niaxig, BiaNoBigHICTb NpaBy €C TOWO) i NOWMpPEHHS npoue-
Oypw NepeBipKM Ha BCi akTy, WO HAAXOAATb Ha PO3rAfL napiameHTy.

EcdhekTmBHaA 3akOHOAaBYa LisANbHICTL Nepenbayae TakoXX MOHITOPUHT
BWKOHaHHA 3aKOHIB, BU3HAUYEeHHS PIBHSA iX e()eKTUBHOCTI Ta Bpaxy-
BaHHS LIbOro B 3aKOHOAaBYiii po60Ti napnaMeHTy, L0 Mae TakoX ByTu
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BiOO6paXKeHO B NapfiaMeHTCbKMX Npoueaypax. Moxxnmsmumm hopmamm
3iiCHEHHS TaKOr0 KOHTPO/O MOXe 6yTu, AK NapnamMeHTCbKUiA KOH-
Tponb 3 6OKy KOMITETIB NapiameHTy, TakK i ypsaoBuii MOHITOPUHT 3a
BMKOHaHHSAM 3aKOHIB. MpuyoMy OCTaHHI ay>xe yacto 6yBae 3Ha4HO
e(heKTMBHILLMM, OCKiNlbKM came ypsn 3abesnevye peasnizaLito OCHOB-
HOro MacuBy aKTiB 3aKOHOAABCTBA Ta Ma€ MOX/UBICTb BGiNbLl KOMM-
NEKCHO OUIHWTW rMNBUHY 1 e(heKTUBHICTL peanisawii MoNoXeHb Big-
MoBigHOro 3aKOHOaBCTBa.

6. 3aKOHHICTb ByMOBaXx HaA3BUYaMHOIo CTaHy

Un B ycili NOBHOTI BpPerybOBaHO Ha 3aKOHOAABYOMY PiBHIi MUTaHHSA
3anpoBa/KeHHs HaA3BUYAHOTO CTaHy?

Uu BignoBifae 3aKoHOAaBYe perynoBaHHA yMOB 3anpoBayKeHHs Haj-
3BUYAHOIO CTaHy EBPOMENCLKIA NpakTnLi?

U 3axuliae 3aKOHOABCTBO MPO HaA3BMYalHWIA CTaH Bif MOXIU-
BOTO NMepeBUlLIEHHSA Bnaaun (3/10BXMBAHHSA BNafol0) B yMOBax ioro
3anpoBaPKeHHsN?

Uun € gocTaTtHiMmM nepefbayeHi 3aKOHOM rapaHTii 3aKOHHOCTI ByMOBax
HaA3BMYaAMHOIO CTaHy?

Uu e poctatHiMu nepenbdayeHi 3aKOHOM rapaHTii npas i cB0604 NANHN
B YMOBAaXx Haf3BUYaMHOIO CTaHy?

U/ HaNleXXHUM YMHOM 3aXULLEHO 3aKOHOZABYMMYK aKTaMu MpaBo Ha
XWTTS, 340POB'sA, HEAOTOPKAHHICTb i 6e3NEKY 0CO6GU B yMOBax Haf-
3BMYaiHOTO cTaHy?

UM HaneXXHMM YMHOM 3aKOHOAABUYMMW aKTaMy 3axMLLEHO NPaBO Ha
BNACHICTb BYMOBAaxX HaA3BNYaMHOro CTaHy?

UM HaneXHUM YMHOM 3aKOHOJaBYMMM aKTaMy 3axMLLEHO MpaBO Ha
couiaibHUIA 3aXNCT B YMOBaX Haf3BNYaHOIO CTaHy?

Uu € foctaTHiMK rnepefbayveHi 3aKOHOM rapaHTii npas topUANYHUX OCi6
B YMOBAaXx Haf3BUYaMHOIO CTaHy?

CTOp. 46 » Mipnno BepXoBEHCTBa NpaBa HalioHabHOro PiBHA: NpakTUKa YKpaiHu



Uu € foctaTHiMM nepepnbayeHi 3aKOHOM rapaHTii iHo3emuis, ocib 6e3
rpPOMafsaHCTBa Ta IOPUAMYHNX OCI6 iIHO3EMHUX fepyKaB B yMOBax Haf-
3BUYAHOTO CTaHy?

Un € JOMIpHUMMW 3ax04M, LLO iX MOXe ByTu 3anpoBapKeEHO B yMOBaXx
Haf3BUYANHOrO CTaHy?

U € HasiBHUMM NapnamMeHTCbKUIA | CyaOBUiA KOHTPO/b 3a YMOBaMu
3anpoBaKeHHSI HaA3BNYAAHOIO CTaHy?

KomeHTap

B ymoBax HaA3BU4YaliHOro ctaHy (0CO6AMBOrO IOPUANYHOTIO PEXMMY,
LLIO 10ro Moxke 6yTM TMM4YaCcOBO 3anpoBaPKeHO B YKPaAiHi UM B OKPEMUX
ii MmicLueBOCTAX NPV BUHVKHEHHI Haf3BUYaiHNX CUTYyaLili TEXHOreHHOro
UM NPUPOAHOTrO XapakKTepy He HKYE 3arayibHo4epXXaBHOr0 PiBHS, AKi
NPW3BENN Y/ MOXYTb MPU3BECTU [0 JIIOACLKUX | MaTepiasibHUX BTpPaT,
CTBOPHOKOTH 3arpo3y XXUTTHO i 3J0POB'H0 rpomMafisH, abo npu cnpobi 3axo-
NAEHHA Aep>XaBHOI BNagn 4v 3MiHU KOHCTUTYLIAHOIO nagy YkpaiHu
LWIAXOM HacWUNbCTBA) Ha 3aKOHOAABYOMY PiBHI MakTb LiSTU HOPMU
HauioHanbHOro rnpaea, SKi 3 4OCTaTHLOK NMOBHOTOKO Ta Y BiANOBIAHOCTI
[0 eEBPONENCHKOT NPaKTUKXM BPErynbOBYBann 6 NUTaHHS 34iiCHEHHS
BNagu Ta rapaHtyBann 6 AOTPMMaHHA NpPas NHOAUHU MPU 34IACHEHHI
3axo0AiB BiiBEPHEHHA BigMNoOBiAHMX 3arpos.

Taki HopmMu MatoTb NepeabdayaTn BiAKPUTUIA | FTnacHWA Npouec 3anpoBa-
[DKEHHS Haa3BMYaliHOro ctaHy, konm 6yno 6 3abesneyeHo, Hacamnepeq
3axM1CT Bif MOXX/IMBOTO NMepeBULLLEHHS BNnaaun (310BXMBaHHS Bagoto) B
yMOBaXx MOro 3anpoBayKeHHS. I3 Liet0 MeTO 3aKOH Mae nepegbdavatu
YMOBUW PO3MOAiNy NOBHOBaXKEHb, BiANOBiAaTV Ha NUTAHHS, K 3MiHN
€ HEMOXX/IMBUMM B YMOBaxX Haf3BUYaMHOro ctaHy. Y nepiog Hag3su-
yaliHOro cTaHy, 30Kpema, He MoXke 6yTu, BiANOBIAHO, NPUNMHEHO abo
06MeXXeHO MOBHOBaXKeHHs [pe3ngeHTa YKpaiHu, BepxoBHOI Pagn
YKpaiHu, KabiHeTy MiHicTpiB YKpaiHu, YNOBHOBaXXEHOro BepxoBHOI
Paan YKpaiHu 3 npaB. ntoanHu, BepxoBHOT Paan ABTOHOMHOT Pecny6iku
Kpum, Paan miHicTpiB ABTOHOMHOT Pecny6nikn Kpum, MiHicTepcTs,
IHLINX LeHTPanbHMX i MiCLEEBUX OpraHiB BUKOHaBYOi BNlaguy Ta OpraHis
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MiCLLeBOro camoBpAAYyBaHHSA, a TaKoXX CyfiB, OpraHis npokyparypu
YKpaiHuW, opraHis, LU0 34iACHIOTb ONepaTMBHO-PO3LLYKOBY AiSSIbHICTb,
[0Cyf0Be po3c/ifyBaHHSA.

FapaHTiaMW 3aKOHHOCTI B YMOBax HaA3BUYaliHOro crtaHy €: 3a60poHa
BHeCeHHS 3MiH o0 KoHcTuTyuii YkpaiHn, KoHcTuTyuii ABTOHOMHOI
Pecny6nikn Kpum, BMGOpUMX 3aKOHIB; MPOBEAEHHS BMOOpIB
Mpe3ngeHTa YKpaiHn, a Takox BUOopiB 0 BepxoBHOT Paau YkpaiHu,

BepxoBHOi Pagn ABTOHOMHOI Pecny6niku Kpum i opraHiB MicLeBoro
CamMOBpsLYyBaHHS; NPOBELEHHS BCEYKPaiHCbKMX Ta MiCLEBUX pedepeH-
OyMiB; 06MeXXeHHS MpaB i TOBHOBaXKEHb HAPOAHWUX AenyTaTiB YKpPaiHu.
Ha nepioa aii HagsBmMuaHOro ctaHy Mae 6yTM NPOAOBXEHO, y pasi
3aKiHUYEHHS], CTPOK NOBHOBaXKEHb NPeACTaBHULbKNX OpraHiB MiCLLEBOTO
caMoBpsaayBaHHS, BepxoBHOI Pagn ABTOHOMHOI Pecny6niku Kpum,
BepxoBHOI Pagm YkpaiHu.

3akoHOAaBuYi HOPMY LWOAO 3anpoOBa>KeHHSA HaA3BMYAHOIO CTaHy
MatoTb nepefbdayaT 3axXmCT Npasa Ha XUTTA i 300POB'A NI0AUHU, HeL0-
TOPKaHHICTb i 6e3neky ocobu, NpaBa BAACHOCTI, a TaKoXX coujianbHUii
3axmcT ocobm BymoBax HaA3BMYaliHOro ctaHy. UnHHe 3aKOHO4aBCTBO
(30Kpema, ctatTa 22 3akoHy YKpaiHu «[1po npaBOBWiA peXxMMm HaA3BM-
YaiHOro ctaHy» Bif 28.12.2015 pokKy) 3 L€t METOKO MICTUTb HOPMY NPO
Te, WO nepegbayveHi HAM 06MEXEHHA KOHCTUTYLLIMHMX NpaB i cBO6OA,
rpomMagsH, ki MOXyTb 6yTM 3aCTOCOBaHi 3a YMOB HafA3BMYainHOro
CTaHy, € BUMEpPNHUMM i PO3LLMPEHOMY TIYMAUYEHHIO He MiAnAratoTb.

CTpOKix 3aCTOCyBaHHSI He MOXXe NepPeBMLLYBaTN CTPOKY, Ha AKMIA Haa-
3BMYaliHUI CTaH 3anpoBa[>KeHO. YCTaHOB/IEHHA IHWNX O6MeXeHb
3a60POHSAETLCA. BaXXKIMBO TakOX, WO B YyMOBaxX Haf3BUYaNHOIO CTaHy
He MOXke ByTn 06MeXeHO npasa i cBO60AN NHOAVHM | TPOMagSHNHA
(B TOMY umcni iHO3eMuiB | OCib6 6e3 rpomMagsHCTBa), WO iX 3a3Ha4YeHo
B YaCTUHI gpyrii ctatTi 64 KoHcTuTyuii YKpaiHM (30Kpema: pIiBHICTb
KOHCTUTYLIMHMX Npas; NpaBO Ha rPOMafAHCTBO; NPaBO Ha XUTTH;
npaBo Ha nosary 4o rigHOCTI NI0ANHK; NPaBO Ha cBO6OAY Ta 0cCOBUCTY
HeLOTOPKAHHICTb; NPaBO Ha 3BEPHEHHS; MPaBO Ha XMWT/O; NPaBoO Ha
CyLOBWUI 3aXMCT; NPaBO Ha BiALIKOAYBaHHA KOLUTOM ep>KaBun yYn opra-
HiB MiCLEeBOro caMoBpAAyBaHHA MaTtepianbHOI Ta MOpanbHOI LLKOAM,
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3aBJaHOi HE3aKOHHUMU AiaMU UM 6e34iaNbHICTIO OpraHis Aep>KaBHOI
BNajun, opraHis MicLLeBOro caMoBpsayBaHHS, iX NOCaf0BUX i CY>KO60BUX
oci6 ToL0).

3akoHOaBYi HOPMU MarTb TaKoX 3abe3nedyBatu AOMIpHICTb (Npo-
MOPUiAHICTL) BIACTYNY Bif NpaB NHOAMHN, 3yMOB/IEHOTO NoTpebamm

HaA3BMYaMHOrO CTaHy, NOro TPUBANICTO Ta yMOBaMu. BoHM maroTb
nepegbavaT Mexi, B paMKax sKMx npaea NioanHn (BKIoHaro4um npasa
iHO3eMLB Ta OCi6 6e3 rpoMafsiHCTBa), a TaKOX HPUANYHUX OCI6 He
MOXXe BYTU 3BY>XEHO. BiTak BaXX/IMBUM € AOTPUMAHHS METU 3anpoBa-
[PKEHHS Ha[3BMYaNHOro CTaHy, SIKNil Mae 3aCTOCOBYBAaTUCSA A/151 BiaBep-
HEHHS 3arpo3 Aep>kaBi, WO BUHUKAK, | HE MOXe BYTU MigcTaBoto Ans
3aCTOCYBaHHSA TOPTYP, XKOPCTOKOI0 abo TaKoro, L0 NPUHWXKYE NHOACHKY
riAHICTb, MOBOMKEHHS 260 NoKapaHHS, AN ByAb-KNX 06MeXeHb Mnpasa
Ha XXUTTA, Ha CBO6OAY AYMKW, COBICTI, penirii B PO3yMiHHI LMX npaB i
cB060/ BiANOBIAHO A0 MiXKHAPOAHOro NakTy NPO rPOMaAsaHCbKI i
NONITUYHI NMpaBa Ta 3aKOHIB YKpaiHu (cTatTa 24 3aKoHY YKpaiHu «[1po
NPaBOBUI PEXNM Ha[3BMYAAHOIO CTaHy»).

Oco6NMBO BaXXNMBMMU € MUTAHHA rapaHTiii JOTPUMaHHS 0COBUCTUX
npas i cBO60OL rpomMagsaH. TakKMMM rapaHTiaMun Mpy 3anpoBa>KeHHI
Haf3BMYaHOrO CTaHy CNyryoTb NapiaMeHTCbKUIA, CyJOBUIA KOHTPO/b
Ta iHWI Moro hopmu, a TaKOX Harnsag 3a ymoBaMy Ta 0OMeEXXEeHHSAMN,
LLIO 3AiCHIOOTBLCA 3a HaA3BUYAMHOTO cTaHy. YMHHE 3aKOHOA4aBCTBO He
MICTUTb PO3rOPHYTOI XapaKTepuUCTUKN 3a3HavYeHUX HOpM KOHTPOJIO
Ta Harnsgy, BigTak ByMOBax Haf3BMYaiHOro cTaHy MatoTb 3aCTOCOBY-
BaTMCA 3arasbHi (hOpMU, NPUHLUNW N MeXaHi3MM MapnaMeHTCbKOro,
CYZOBOTO Ta iHWNX (hOPM KOHTPOJIO Ta Harnagy.

7. CTaH BUKOHYBaAHOCTI 3aKOHO4aBCTBa

Uu 30pieHTOBaAHO 3aKOHOAABCTBO Ha 3a0X04EHHS O6GPOBINLHOIO BUKO-
HaHHSA A0ro BUMOI OKpeEMMMU ocobamm?

Un € goctatHiMM MexaHi3Mn nonepemkeHHs NopyLlleHb 3aKOHO4aB-
CTBa opraHaMmu [ep>aBHOi Bnajn, MiCLLeBOro caMoBpsayBaHHA Ta iX
nocagosumMmn ocobamm?
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Un € gocTaTHIMM MeXaHi3M1 nonepeaykeHHs NopyLLEHb 3aKOHO1aBCTBa
OKpeMuMU ocobammn?

UM BUKOHYIOTb MOCAJ0Bi 0COGU Ta OpraHun AepyaBHOi Bnaan i Micue-
BOrO CaMOBPSlyBaHHS Ha/IEXXHUM UMHOM BUMOTM 3aKOHOAABCTBA?

Un € epeKTMBHUM CY0BUIA KOHTPO/b 32 BUKOHaHHAM 3aKOHOaBCTBa?
Un 3a6e3neveHO HanexHuin piseHb NPaBoNopsaKY B feprkasi?

Uu Bignosifae piBeHb BUKOHYBaHOCTI BUMOT 3aKOHO4aBCTBa OKPEMUMU
ocobamu cydacHUM noTpebam (LeMOKpaTUYHOITa NPaBoOBOi fep>KaBm)?

Uu € B 3aKOHOAaBCTBI NPOra/iHM Ta iHWi Bagu, WO A03BO/AOTb NOPYLU-
HUKaM A0ro BUMOT YHMKaTU BifgMoOBIAaNbHOCTI?

Un nepenbayaroTb 3aKOHM YiTKi, 3p0O3yMini i 4OMIPHI caHKLii 3a Hefo-
TPUMaHHSA 3aKOHO4aBCTBa?

Uu € Ha npakTuui HeBIABOPOTHOK BiANOBIAaNbHICTL 3a MOPYLUEHHSA
3aKOHOgaBcTBa?

Ux nocnifloBHO 3aCTOCOBYHOTLCA CaHKLii, LLO X NependaveHo 3a nopy-
LUEHHS YNHHOTO 3aKoHOJaBcTBa?

Un € epeKTMBHUMM agMIHICTPaTUBHI Npoueaypu NonepemKeHHs nopy-
LeHb 3aKoHo4aBscTBa?

KomeHTap

3aKkoH cnif BUKOHyBaTW. Lia akcioma Mae ceHC B yMOBax AeMokparii
Nivwe B pasi, KO/IM 3aKOH CNYrye 3MiLHEHHIO 3acaf, BilbHOro cycnifb-
CTBa, 3aXMCTy Nnpas i cBO6OJ, 0COOU, PO3BUTKOBI PUHKOBOT EKOHOMIKM Ta
KON TaKOMY XapaKTepOBi 3aKOHY BiANOBIAa€E OPUANYHWNI IHCTPYMEH-
Tapii y BUrns4i AUCno3MTUBHUX METOAIB PerytoBaHHs, MeTOAIB 3a0X0-
YeHHA JO6pPOBINIbHOrO BUKOHAaHHA 3aKOHOABCTBA: LiEBICTb 3aKOHY Mae
crnmparucs He Ha NOTPe6y NPMMYCOBOI peanisay,ii oro NPUNUCIB, a Ha
perynaTuBHi MexaHi3aMu, MexaHiamu poscyfy, a He ocyay. OUiHOBaHHSA
3aKOHOJaBCTBA 3 LMX NO3MLIA MOXe CBi4UUTU NPO MOro NporpecuBHMUii
ab0 X MPOo penpecrBHUi XapakTep, NepeBaXkaHHA eNeMeHTIB NpUMycy
Haj, 3a0X0YeHHSAMU 00 J06POBINbEHOrO BUKOHAHHS.
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BUMOry BUKOHaHHA 3aKOHY, BUXOAAYN 3 NMPUHLUMY PIBHOCTI, CNPSAMO-
BaHO [10 BCix, KOro BiH CTOCY€ETbLCA. BogHoUac, € CyTTEBI BigMIHHOCTI y
crnocobax IPUANYHOTo PerynoBaHHA NOBELIHKM rPOMasH, 3 04HOTO
60Ky, i opraHiB ny6nivyHOI BNagm 1a ix NocagoBux 0Ci6 — 3 iHLWOro, Yy
KOHTEKCTi 0CO6/IMBOrO 3HaUYeHHSI BUKOHAHHS BMMOT 3aKOHY nocajo-
BMMMW 0COGaMK ep>KaBu, AKNX HafiNeHo BNagHNMM NMOBHOBAXXEHHAMMU
Ta Bif AKNX 3a1€XUTb 00N NHOAUHN.

AKLWO rpoMajsaH He MOXHa NnpumMyllyBaTy pobutn Te, WO He 3a60-
POHEHO 3aKOHOM (3araibHOAO03BINIbHUI MeTo[ IOPUANYHOIO pery-
NIOBaHHSA), TO BiANOBIAHO A0 cTaTTi 19 KoHCcTUTyLii YKpaiHn opraHu
[Jep>kaBHOT BNagu, MiCLLEBOTo cCaMOBpPSAAYBaHHS Ta iXHi mocafoBi 0coou
3000B'sA3aHi 4iATY 1LLe Ha NiacTasi, y MeXkax NOBHOBaXKeHb Ta B CMOCio,
Wo ix nepenbavyeHo KOHCTMTYLIED Ta 3aKOHaMu YKpaiHu (creuianb-
HO-[03BifIbHUI MEeTOA IOPUAMYHOrO peryntoBaHHS). TOMy B 3aKOHO-
JaBcTBi Mae 6yTn fOCTaTHIN IHCTPYMEHTApPI MexaHi3MiB 3anobiraHHA
NopyLeHHSAM 3aKOHOaBCTBa OpraHaMu fep>kaBHOoi B/lagu, MicLLEeBOro
camoBpAAyBaHHA Ta iXHIMK MocagoBUMU 0cobamu.

3BaXaloum Ha 0co6MBY MigBULLEHY BiANOBIAaNbHICTb OpraHiB aep-
)XaBHOI B/lagn, MiCLlEBOro caMOBpPsiAyBaHHS Ta iXHIX MocagoBuMX OCi6
33 BUKOHAHHSA BMMOT 3aKOHY, Mat0Tb GYTWU UiTKi HOPMU 3aKOHY, SiKi 3
Ha/IeXXHOK MOBHOTOK BM3Havanm 6 060B'A3KM NOCagoBuUX 0OCi6, NOB-
HOBa)>KEHHS1 OpraHiB Aep>kaBHOI BNagun, MiCLLEBOro camMoBpsiayBaHHS
Ta YiTKy i nepcoHanisoBaHy BiAMOBiAa/NbHICTb 32 BUMHEHHS HUMMU
NpPaBonNoOpYyLUEHb.

MoTpi6bHWIA IHCTPYMeEHTapi etheKTUBHUX IOPUANYHMX MeXaHi3MiB Npu-
TAFHEHHA 4O BiANOBifaNbLHOCTI 38 BUMHEHHSA MOPYLLEHb 3aKOHO4aBCTBa
opraHamu fep>aBHOi Bnajn, MiCLLeBOro camoBpsAyBaHHA Ta IXHIMU
nocagoBuMn ocobamu, a TaKoX OKpeMUMU I0AbMU He MOBUHEH BYTU
caMoU,ifiIio, @ Mae CNyryBaty BpeLTi JOCATHEHHIO LiNein opuanyHoro
peryntoBaHHA Ta CTaHy BUKOHYBaHOCTI HOPM npasa.

YnopsagKyBaHHA CycrifibHUX BIHOCUH Ha OCHOBI BUMOT 3aKOHO/1aBCTBa
HabyBae CBOro BTIIEHHSA B peanbHOMY MPaBoOnopsAAKY, OLiHIOBaHHSA
AKOrOo C/yrye 04HOYacHO i OLiHKOBaHHAM e(EKTMBHOCTI Ta 4IEBOCTI Bia-
NOBIAHUX IOPUANYHUX MEXaHi3MiB. AKLLO0 piBeHb BUKOHYBAHOCTiI BUMOT
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3aKOHOJaBCcTBa OKpeMnMun ocobamu BigNOBigae cydacHM notpedam i
BMMOram JeMOKpaTM4YHO| 1 NPaBOBOI Aep>KaBu, Lie 03HaYaE, L0 PiBEHb
NpaBonoOpPSAKY € HANEXHUM. |, HABMaKW, MacoBi MOPYLLUEHHSA 3aKOHO-
[JaBCTBa cBig4aTb abo MPO HEBIANOBIAHICTb MOro PIBHIO CYyCMiNbHOI
CBigOMOCTI, 260 XX NPO penpecrBHUI XxapakTep.

3aKOHOAABCTBO M€ LOHAWMOBHIWe peryntoBaTy NUTaHHSA NPUTAT-
HEHHSA [0 BiAMOBIgaNbHOCTI OCI6 y pasi MOpyLWeHHsS AOro BUMOT.
HaaBHicTb nporanvH abo cynepeyHocTell, HeeeKTMBHMX abo cknag-
HUX Npoueayp NPUTATHEHHS 4O BigMNoOBiAaNbHOCTI 3BOAATb HaHIBELb
perynaTMBHi BNacTMBOCTI Npasa Ta 403BO/SA0Tb NOPYLLUHMKAM YHUKATU
nokKapaHHs.

CaHKU,ii 32 BUMHEHHS TUX ab0 iHLWINX NPaBOMOPYLUEHD, LLO iM Bpakye
JOMIpPHOCTI ab0o YiTKOCTI, TaK CamMO YMOXX/INB/IOKOTb YHUKHEHHSA Bif-
NOBiAaNbHOCTI Ta He 3a6€e3MneYytoTb HE3BOPOTHICTb BiANOBIAaNbHOCTI
3a MOpYLUEHHSA 3aKOHOAABCTBa, NPU3BOAATL 40 BMOIPKOBOCTI NpaBo-
CyAAas, NOpyLUeHb 3aKOHY MPW yXBasIEHHI CY0BMX pilleHb.

Baxknnea posib y nonepexeHHi NopyLleHb 3aKOHO4aBCTBa B eMO-
KpaTUUYHUX KpaiHax HaieXuTb aAMiHiCTpaTMBHUM MpouegypamM pos-
rnagy 3BepHeHb rpoMajsaH i BUpiWeHHs crnopis. B YkpaiHi Taki npoue-
Lypy e He 3anpoBamkXeHO B HaNleXXHOMY 06cA3i (MaeTbCs, 30Kpema,
npo notpeby B yxBaneHHi Kogekcy aamiHicTpatMBHUX npoueayp),
arTi, WO € — MaKTb YNUC/NEHHI HEeJONIKW, He 3abe3neuyoTb BUCOKUX
cTaHJapTiB 3aXMCTy Npas MOANHU Bif CBaBINNA AepXkaBu, TUM camMnM
nepeLKom,Karum MeTi yTBEPIXKEHHSA NPUHLMIY BEPXOBEHCTBA Mpasa
(npaBosnaaas). Tomy BaXX/IMBUM € OLiHIOBaHHS e(EKTUBHOCTI HassBHUX
npoueayp 3 MeTOH iX MOAa/bLIOro YA40CKOHANEHHS.
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FHOPUOVNYHHA
BN3HAYEHICTb

puanMyHa BM3HAYEHICTb K CKNafHWK BEPXOBEHCTBA Mpasa

(NnpaBoBnaaas) 03Havae Hacamnepes BUMOryY YiTKOCTi MigcTas,

Ljinen i 3MicTy HOpMaTMBHUX MPUMNCIB, OCOGAMBO TUX I3 HUX, LLO
ix agpecoBaHO 6e3nocepefHbo NHAMHI. Ocoba NOBMHHA MaTU 3MOry
nepegbavatv IOPUANYHI HacigkM cBOEi noBegiHku. [ocBig CBigYNTD,
O abCcoNTHA BM3HAYEHICTb TaKUX HACNILKIB € HEJOCSKHOK Yepes
HU3Ky 06CTaBMH — 0COB6MBOCTI MOBM, LLO HEHO CHOPMY/TIbOBAHO HOPMU
3aKOHYy, iX 3aranbHiCTb, HEMOX/MBICTb 3a3janerigb nepegbaqyntn B
HUX yCi peasbHi cuTyauii Towo. 3aKOH, AKUIA nparHe pernameHTyBatu
Aii nogen Ta BU3HauYnTM HacnigKu Takmx 4i 3a SONOMOro HagMipHOT
YKOPCTKOCTI (hOpMY/HOBaHb, LWIBMAKO HabyBa€e pPUC «CKaM'siHINIOCTi», TOOTO
3acTtapisae. NpaBo X Mae 6yTn 34aTHMM TV B HOTY 3 06CTaBMHaMK, LIO
3MiHIOKOTbCS.

3aKoHOfaBYMIA MPOLEC € JOCUTb MOBINIBHUM, OTXE, Ha LIBUAKE BHE-
CEHHSA 3MiH [0 3aKOHY 34e6inbLloro cnojisatucs He OBOAUTLCS.

Y 3B'AA3KY 3 UMM BaXX/IMBa Posb Yy BNPOBAMKEHHI BXUTTA HOPUANYHOT
BM3HAYEHOCTI HAIEXXUTb HOPMO3aCTOCOBUYIi, MepeayciM CyOBIi, npak-
TULL, K& MOXe MOoA0/aTU TaKy HEBU3HAYUEHICTb LUIAXOM TIYMaYeHHs.

Bumoramun opuanyHoi BUBHAYEHOCTI € He TiNlbKN ACHICTb, YiTKICTb,
HecynepeuY/MBICTb 3aKOHIB Ta iHLIMX HOPMATUBHMX akKTiB, a ii;

» nocnigoBHe i 6€3CTOPOHHE 3aCTOCYBaHHS NPUNKCIB Npasa, TO6-
TO 3a6e3neyeHHs y3rofXKeHoCTi HOPMO3aCcTOCOBYOI, Nepeaycim
CY40BOI, MPaKTUKN;
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» JOoTpUMaHHA npuHuuny resinCicaia, Wo O3HaYaE: 0OCTaTOUHUX CY-
[OBUX pilleHb He cnif nepernsagaty, OKpiM YiTKoO BCTaHOB/IEHUX
3aKOHOM BUMajKiB, 06YMOB/IEHNX BUHATKOBUMU OBCTaBUHaMU,

» 060B'A3KOBICTb CYyJOBUX PillEHb Ta iX HEYXN/IbHA BUKOHYBAHICTb.

CkaszaHe CTOCYEeTbCH TaKOX pillleHb YCiX OpraHis gep>aBHOi Blaan
(OKpimM cyoBUX) Ta MiCLLEBOro caMoBpsAayBaHHS.

OfHVM i3 BaX/IMBUX €NEMEHTIB HOPUAMYHOI BU3HAYEHOCTI € BUMOra
3axucTy fosipu. Lia BuMora akLeHTye yBary Ha cneuugiyHmnx acnekrax
HOPUAMYHOT BU3HAYEHOCTI, K MaloTb 0CO6/IMBE 3HAYEHHS A/17 yTBep-
[>KeHHs1 BepXOBeHCTBa npasa (npasoBnajns).

Taka BuMMoOra nepepgbavae, 30KpeMa, 3abe3neveHHs:

> YNEeBHEHOCTI 0CO6M BTOMY, LUO i OPMAMNYHE CTAHOBMLLE 3anmMLa-
TUMETbCS CTabiIbHUM | B MalibyTHbOMY He MOripLwyBaTUMETLCS;

» Ny6Ai4HOCTI AiSNbHOCTI OpraHiB Aep>KaBHO| BNagy Ta MiCLEeBOro
caMoBpsAyBaHHS, ix NocagoBmx OCib;

» CcTabiNIbHOCTI 3aKOHOAABCTBA Ta MPOrHO30BaHOCTI I0r0 PO3BUTKY;

> NOBaXXaHHA [epXXaBok «JeriTMMHUX O4ikyBaHb» (/epiiiTaie
expeciaiions), TO6TO AOTPMMAHHSA LEPXXABOK TUX 3060B'A3aHb,
LLIO BOHA ix B3s/1a Ha cebe CTOCOBHO CBOIX rpOMagsH (Hanpuknag,
y cepi TPyLOBUX BIAJHOCUH — AOTPUMAHHA BCTAHOB/IEHUX 3a-
KOHOM KpuTepiiB onnatn npaui; y cepi KpMiHanbHOT BiANOBI-
JanbHOCTI — OOTPUMAHHS Mpasa 3aCy[>KeHOro Ha 3BifIbHEHHS
BiJ, NOKapaHHA abo fOCTPOKOBE 3BifIbHEHHSA Bif BiAOyBaHHA Mo-
KapaHHS ToLLO);

> YCTAHOBJIEHHSA 3aKOHOM HeJonyCTUMOCTI «3MiH LO TipLIoro»
(reiorTaiio in pejuB), TO6TO NOTiPLWEHHS FOPUANYHOIO CTAHOBU-
LA 0co6M, WO OCKAPXXYE PILLIEHHS NPO NPUTArHEHHS 1i o opu-
[ANYHOT BiANOBIAaNbHOCTI (Hanpuknag, 3acTocyBaHHSA BULLOKO CY0-
BOHO iHCTaHLLiEHD CyBOPILLOT CaHKLLii 40 NiACYAHOrO rMpu OCKap>KeHHi
HVUM BMPOKY CYAY HWXYOI IHCTaHLii, MOCWU/IEHHS agMiHICTpaTuB-
HOro abo AUCLUNAIHAPHOIO CTATHEHHSA NPU OCKapPXXEHHI pilleHb
BigMOBIgHMX OopraHiB abo nocagoBux ocio).
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OfHWM i3 HaMBaXKNNBILUNX €NIEMEHTIB 3aXUCTY JOBIPU € HE3BOPOTHICTb
[ii 3aKOHY B Yaci.

MpUHUMN «3aKOH 3BOPOTHOI CUNN He Mae» (lexagprasisrian nomn yaiei)
chopMyntoBanu Le AaBHbOPUMCHKI FOPUCTN Ha MPOTUAIK0 CBABOJIi 3aKO-
HOAABLS, SKMA HafaBaB 3BOPOTHOI CMAN 3aKOHaM, Lo Noriplysanv
CTaHOBWLLE NHOAeN, nigaaBany ix HECNPUATAMBUM Hachnigkam 3a gii,
AKI Ha Yac iX BUMHEHHS BM3HaABa/IUCA 3aKOHHUMU. MeTa Lboro npuH-
LuMny — rocTtaBuTW 3ac/iH YTUCKOBI Npas i cBO60OA NIOAMHN [epiKaB-
HO0 BNajoto. Taka Moro cnpsiMmoBaHiCTb pO6UTb O3HAYEHWI NPUHLUMN
BaXX/INBOIO rapaHTieto 6e3neku ntoauHu, it oBIpU 40 AepXKaBu.

Cnig 3a3HaynTtv, WO (OpPMYNOBAHHA BUHATKIB i3 NpuHUMNY
HE3BOPOTHOCTI Ail 3aKOHIB Ta iHLWWX HOPMAaTUBHMX akKTiB Y 4aci B
cTatTi 58 KOHCTUTYLIi YKpaiHM 3a Tpaguuieto (He TiNbKU BIiTYU3HSIHOO)
NOB'A3YETLCS BUKMNKOYHO 3 BMMaAKaMn «KOMM BOHM NMOM'SKLLYOTb abo
CKacOBYHOTb BiANOBIAaNbHICTb 0COOU».

1. YiTkicTb Ta NnepegbayHicTb 3aKOHOA4ABCTBA

KOO MIpOK0 HOBMWI A HOPMATMBHWIA aKT Y3rOA>KYETbCA 3 UNHHUMMU
akTammn?

Un MICTUTb HOPMATUBHMIA aKT HOBI A/151 HaLLIOHANbHOIO 3aKOHO4aBCTBa
TEPMIHW, MOHATTA ab0 PUANYHI KOHCTPYKLLIi?

Un € 3p03yMinnmMu i AOCTYNHUMW AN TPOMafsH HOPMU, WO YCTAHOB-
NIOKOTb HOBI NMpaBWia HOPMAaTUBHOTO PEryNtoBaHHS?

Un maloTb ofHe 11 Te came 3Ha4eHHs B YCbOMY TEKCTi 3aCTOCOBaHi B
HOPMAaTUBHOMY aKTi TEPMIHN W NOHATTA?

Un He CTBOPIOE HOPMATMBHWIA aKT NPOra/iviH y 3aKOHOAABCTBI?

Un He NpPU3BOAUTL HOPMATUBHUIA aKT [0 BUHUKHEHHS HOPUANYHUX
KONI3ii? AKLLO Tak, TO UM nepegbadae BiH CNOCOO6M NOAONAHHSA KOMI3iin?

Un MIiCcTUTb HOPMATMBHWUIA aKT NPUKIHLUEBI Ta NepexigHi npunucm?

Ux BCTAHOBMIOKOTL MepexigHi NpuMnucn gocTtaTtHii yac (yacaiio iegja)
AN HabpaHHA YMHHOCTI HOPMAaTMBHMM aKTOM, W06 3a6e3MeymTn BCiM
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3aiHTepecoBaHUM 0C06aM MOXXMBICTb 6YyTW 0BiI3HAHUMM 3 HUM i NPU-
cTocyBartumcsa 4o HOBUX yMOB/MNpaBu/ HOPMATUBHOIO PerynoBaHHA?

Un nepenbavae HOpMaTUBHUI aKT CKacyBaHHS NonepeHix akTis, Lo
peryntoBanun rnofibHi BigHOCUHN?

KomeHTap

OcHOBY NPUHLUNY IOPUANYHOT BU3SHAYEHOCTI CTAHOBUTL (hopMasibHa
BM3HAYEHICTb 3MiCTy HOpPM npasa. PopMasibHa BU3HAYEHICTb HOPMU
npaBa Mae€ ABa acneKTW: 30BHILHIN Ta BHYTPIWHIA. 30BHILWHIA acrnekT
NOB'A3aHUIA 3 KOPULMNKO-TEXHIYHUMU BUMOTaMm A0 TEKCTIB, @ BHYTpILU-
Hili — i3 AKICTIO CMMC/TOBOrO HaMOBHEHHSA 3MICTY HOPMATUBHOTO aKTa.

HopMmatuBHI akTu Ta iHLWi NMCbMOBI JyKepena, WO MICTATb HOPMU MpaBsa,
MaloTb BiNoBigaTK NeBHUM cTaHapTam, npasuiam Ta 3acobam gop-
MY/IH0BaHHSA HOPUANYHNX TEKCTIB.

3-MOMIXK TUX BMMOT, LLO iX BUCYHYTO A0 3MICTy HOpMW NpaBa, Ha3nBa-
HOTb: AOCTYMHICTb, 3PO3YMIiNiCTb, ACHICTb, HEABO3HAUHICTb, HEMOXX/N-
BiCTb HEOOMEXXEHOr0 TPaKTYyBaHHS, POPMasbHICTb, CTUCAICTb, OQiLLii-
HICTb, TAKOHIYHICTb, MOBHOTY TOWO. Y pe3ynbTari fii X BAMOr HOPMU
npaBa, L0 3HaX0AsATb CBOE BifOOPaKEHHSI BTEKCTI HOPMATUBHOTO aKTa,
MaroTb OJIHAKOBO TIyMa4YnUTHCS 11 3aCTOCOBYBATUCS, OYTM 3p0O3yMinmm
M YiTKUMMN,

UiTkicTb nepepbayae ofjHaKOBe PO3yMiHHA HOPM MpaBa, a OTkKe —
iX Tnyma4deHHs Ta 3acTocyBaHHA. CTOCOBHO MPUMNUCIB HOPMAaTUBHUX
aKTiB CNif KOPUCTYBATMUCA TAKUMU XapaKTepuUcTUKamu, K of4HO3Hay-
HIiCTb | TOYHICTb (hopMy/ntoBaHb. CTPMXKHEM BMMOTY OLHO3HAYHOCTI €
BMKOPMWCTaHHA BTEKCTI NOHATb, L0 MatOTb YiTKe 3arasibHe 3HaYeHHS 1
OAHO3HaYHe CMPUIAHATTA Ta PO3YMIHHS.

OCHOBHI BUMOIvM Of4HO3HAYHOCTI NPUMNUCIB HOPMAaTUBHUX aKTIB, AK i
BMMOI ACHOCTI, NOB'A3aHi i3 3aCTOCYBaHHAM Yy TEKCTI akta cfiB i Tep-
MiHiB. Tak, CNoBa, LU0 3aCTOCOBYIOTLCA B HOPUAMYHMX TEKCTAX, MalOTb
6yTM BUKOPWCTaHi B iX 3aranbHOMY, 3BUYAiHOMY, NOBCAKAEHHOMY
3HauyeHHI. TakoX nepesary chif Biggasatv cnoBam, WO TPagULiiHO
BMKOPUWCTOBYIOTbCA B MOBI, IKOKO TEKCT aKTa yKnafaeTbCs.
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[na 3abe3neyeHHss 04HO3HAYHOCTI PO3YMIHHA MPUNUCIB Mpasa chif
BiAMOBUTUCA Bif, 3aCTOCYBaHHA apxai3miB, iCTOPU3MIB, AianNeKTU3MiB,
YKAProHi3mis, iHLLOMOBHMUX CAiB.

Oco6nuBy yBary cnif, 3BepHyTM Ha 3aCTOCYBaHHS TEPMIiHIB Y TEKCTI
HOPMAaTMBHOTO akTa. FOpnanMyHi HOPMK PErYIOKTb YCi HaiBaXK/MBILLI
CyCNiNbHI BiAHOCMHM, & KOXHI chepi CycnisIbHOTO XKUTTSA BNacTUBWIA CBil
B/1aCHWiA TEPMIHONOTIYHUIA anapar. ToMy Npy GopMy/HOBaHHI topuany-
HUX HOPM CNifJ, BMUKOPUCTOBYBATU cheLiasibHi (MpyTaMaHHi NeBHIN rasysi
HayKW, TEXHIKM, MUCTELTBA TOLLLO) Ta BNlaCHe IOPUAMYHI (XapaKTepHi ois
NPaBHUNYOI HayKN) TEPMiHU, SKi NOTPEOYHOTb PO3KPUTTSA IXHBOTO 3MICTY.

TpagunuiiHo TEPMIHMK, WO TX 3aCTOCOBYHOTb Y HOPMAaTUBHMX akTax, Nogi-
NAKTb Ha TaKi BUAW:

1) 3ara/ibHOBXWBaHi TePMiHU;

2) 3ara/lbHOBXWBaHi TePMiHWU, L0 MatOTb Y KOHKPETHOMY aKTi ByX4e,
0oco6MBe 3HaAYEHHS;

3) BnacHe HOpPUANYHI TEPMIHU;
4) TEXHIYHI TepPMiHW.

3aranbHOBXXMBaHI TEPMIHM — L€ 3BMYaliHi, LUMPOKO PO3MNOBCHIKEHI
Ha3BM Ta HalMEHyBaHHS SBULL, Aiil, MpegMETIB, WO MatoTb HEATpasibHe
3Ha4YeHHA i BUKOPUCTOBYIOTLCA AIK y NMOOGYTOBIli MOBI, TaK i B Xy40X-
HilAi, HayKOBII NiTepaTtypi, 3aKOHOAABCTBI. Y HOPMaTMBHUX aKTax Taki
TEPMiHM 3aCTOCOBYIOTbCSA B 3arasibHOMY 3Ha4eHHi i He HabyBaTb
cnewianbHOro PUANYHOrO 3MicTy. Taki TEpMiHM 3aCTOCOBYHOTLCA 6e3
cynpoBojay AediHilismu.

3arasbHOBXMBaHI TEPMIHU, WO MakoTb Y 3aKOHOAABYOMY aKTi BY>KYe,
0C006/1MBe 3HAYEHHS — Lie TaKi NOHATTA, AKi 418 LiNeid opuanyHoro
peryntoBaHHs HabyBatoTb y HOPMaTUBHOMY aKTi 0COBG/IMBOrO, HiTKOTO i
TOYHOrO 3HA4Y€eHHA i, BiANOBIAHO, IX y TEKCTI akTa CYyNpPOBOKYE MEBHA
Jeiniyina. Lle, Hanpuknag, Taki TepMiHU, K «4f1eHN CIM'i», «0roBip»,
«OKWTIO» TOLLO.

BnacHe ropuanyHi TEPMIHN — L€ TaKi, WO XapaKTepu3yTb NeBHe
pUAMYHE MOHATTA i, AK NPaBUI0, BU3HAYEHI NPABHMYOK HayKOLo,
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ab0 ix CTBOPHOE CaM HOPMOTBOPELLb Y TUX BUMaAKax, KON topUanNYHii
MOBI 6pakye cnoBa Ha No3HayYeHHSA BiANOBIAHOIO ABMLLA. Taki TEpMiHU
3aBX/[M 3aCTOCOBYIOTLCA B CYyNpoBOAi AediHiLii (iMniuMeHT, inoTeka,
Ni3NHT TOLWWO).

TexHiuHi (cneuyianbHO-HaYKOBi) TepMiHW — Lie CNOBa, 3an03nYeHi 3
ranyseii cneuianbHUX 3HaHb: TEXHIKW, MEAULINHN, €EKOHOMIKMN TOLLO.
Jo uiei rpynn TepMiHiB 4aCTKOBO HanexaTb TakK 3BaHi «npodgecioHa-
Ni3Mu» — C/oBa, BUC/OBWY, WO € BNaCTUBUMU MOBI MEBHOT BY3bKOi
npogeciiiHoi rpynu Nogeit. 3acTocyBaHHS «MPOgeCiOHasi3MiB» B OpU-
ANYHUX TeKcTax 6e3 HagaHHA BiANOBIgHUX AediHiyii MOXXIMBe 3a
YMOBM, WO TEPMIH Y BigMOBIAHIV ranysi Haykn Taymadarb O4HO3Ha4YHO
Ta AAICHO. [poTe HenpunycTMMMUM ByAe 3aCTOCYBaHHS TEXHIYHUX Tep-
MiHIB Y HOPMaTMBHMX akKTax 6e3 BifMnoBigHOTO PO3KPUTTSA MOHATTS,
a/ke Taki JIOKYMEHTM OpiEHTOBAHO Ha BCiX KOpUCTyBadiB rnpasa. Micue
TEXHIYHUX TEPMiHIB — B IHCTPYKLifIX, METOANYHNX PEKOMEHALIAX Ta
HLWMX JOKYMeHTaXx, WO iX afpecoBaHOo BYy3bKOMY KOy (haxiBL,iB MeBHOI
ranysi HayKu, TeXHiK1, MucTeLTBa ToLLO.

Take NOHATTSA, SK «ACHICTb», OKPECNHETLCS Yepes NPOCTOTY Ta J0CTyN-
HICTb TEKCTY HOpPMAaTMBHOrO akTta. CTyniHb NPOCTOTW Ta ICHOCTI topu-
AMYHOTO [OKYMEHTa BM3HAYAETLCA 3a/IEXXHO Bif TOro, Ha KOro came
oro pospaxoBaHO, siKy cthepy CycnifibHMUX BiAHOCWH BiH PETY/IOE.
BuMmora He 3acTocoBYyBaTK CKnafgHi cneuiasnbHi TEPMiHN MOLLINPHOETLCS
Ha HOpPMAaTMBHI aKTu, WO PEeryniorTb HaMBaXKNMBiLli cepun cycninb-
HUX BIAHOCUH (3aKOHW) Ta/abo LIMPOKI chepn CyCniNbHMUX BIHOCUH,
Ha BCix ab0 Ha Be/MKY KiNbKiCTb OCI6, WO He BUPI3HAKTLCS MEBHUMM
(MpodeciintHumun, haxoBMMK) O3HAKAMMW. Y HOPMATUBHUX aKTax, LU0
perynorTb AOCTaTHbO BY3bKY Chepy CyCniNibHUX BiAHOCUH Taix agpe-
COBaHO MeBHOMY, UiTKO BU3HAUYEHOMY KOy iIHAMBIAIB (MpUMipoM, npa-
BW/a MOLUTOBOI CY>XOK, NpaBuia NePEBE3EHHS BaHTaXKIB 3a/1i3HNYHUM
TPaHCNOPTOM TOLLLO), MOXX/IMBE 3aCTOCYBaHHS CrneliaibHUX TEPMIHIB
Ta CKNagHOro TeKCTy.

HenpunycTumMunm € 3acToCyBaHHs BTEKCTI HOPMATUBHOTO akTa abeTpak-
THUX (POPMY/NIOBAHb, TAKUX AK «pillydye NONIMWNUTU», «NigBULLUTK
yBary». BapTo yH/KaTh Tak 3BaHUX OKa3ioHa/bHUX CAiB, TO6TO TaKuXx,
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LLO HabyBatOTb 3HAUEHHSA 11 3MICTY 3a/1EXKHO Bifj KOHTEKCTY: «TYT», «5i»,
«BYOPa», «3aBTPa», «3apas» TOLLO.

OmXe, HOPMATUBHUI aKT, y AKOMY HOPMMW NpaBa BUMPaXEHO SACHO, 3
[OMOMOro MNPOCTUX rpamMaTUHHUX KOHCTPYKLil i3 BUKOPUCTAHHAM
CNiB y iX 3ara/lbHOMy 3Ha4eHHi, iHAMBIAW ByayTb TAYMa4nTK i 3acTo-
coByBaTu 0fHaKoOBO. YiTKiCTb nepefbayae 0HO3HaUYHE PO3YMIHHSA, a
OTXXe — T/IyMaYeHHs Ta 3aCTOCYBaHHA IOPUANYHNX HOPM.

BaxnnBoro NpouefypHOI0 BMMOTIOH € HaaHHsA f0CTaTHbOTo Yacy Ans
3MiH Y CUCTEMI NPaBOBIAHOCUH, WO iX BUK/TMKAHO yXBaSleHHAM HOBOrO
3aKOHy — yacaiioiegi3. 3MiHy 3MiCTy NpunuciB Npasa AoLiNbHO PO6UTK
3a YMOBM 3aBYaCHOrO NnonepeakeHHs Npo Hei: BOHa He Mae HabyBaTu
UMHHOCTI TaK CKOpPO, Lo 415 MPUCTOCYBaHHS A0 HOBOrO HOPUANYHOIO
CTaHy 3abpakHe 4yacy. Kpim Toro, 3aKoH Mae MiCTUTM NepexigHi npunucwy,
AKI CNpoLLyBann 6 3MiHY CTapuMXx NpaBwW Ha HOBI Ta 03BONSANN 6 OCOO6I
NpuUcToCcyBaTnCs A0 3MiH. Y KOHKPETHIl cuTyauii cnig BigHaity onTu-
MasibHUIA BanaHc MK MPUHLMNOM NPaBOMIpHUX OYiKyBaHb (iegiiiTaie
expeciaiions) i 3aiHTepeCcoOBaHICTIO Aep>KaBW B HeranHii peaniszauii
BMMOI HOBOrO 3aKOHy. Y BUNagKax, Koiu HeraHa gis akta Moxe crnpu-
UMHUTK 3HAYHY LIKOAY iHTepecam 0cobwu i1 noTpeGyBaTMe CYTTEBUX
3ycub AN WBUAKOI NepebyaoBu NpaBOBUX BiAHOCKH, iKa He 06YMOB-
NeHa ageKBaTHUM Ny6NiYHUM IHTEPECOM, 3aKOHOdaBeLb MOBMHEH BAA-
BaTMCS A0 HajaHHsA 3aKOHaM BigHOBNOBaNbHOI Ail. MpUHUWNOBI Npa-
BOMIpPHMX OYiKyBaHb y 6araTtbOX CUTyaLisiX He BignoBigae nowmpeHa
NpakTMKa HabyTT YMHHOCTI 3aKOHaMM 3 MOMEHTY iX ony6/iKyBaHHS.
Y TakoMy pasi agpecarta 3aKOHY N0o36aB/eHO MOXX/MBOCTI BYACHO 3
HUM O3HaoOMUTUCS 1 NepebyayBaTh CBOK AiSNIbHICTL BigNOBIAHO A0
HbOTO. TaKMiA CTaH He CNpUsie CTabiNbHOCTI OPUANYHOIO PEryNHOBaHHS.

2. JocTynHicTb Ta cTabiNbHICTb 3aKOHOA4ABCTBA

Y SIKnin cnocié HopMaTMBHUIA aKT 6yae/6yno onpuntogHEHO?

Un ue BignoBigae HassBHOMY MopsaKy OQilinHOro onpuitogHEHHS
HOPMAaTMBHUX aKTiB?
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Un HopMaTtnBHUIA akT 6yae/6yno onpuntogHEHO B HANEXHUX OQILLifiHMX
mxepenax?

U po3MiLLEeHO HOPMATMBHUIA aKT Ha OILiHUX eNeKTPOHHUX pecypcax?
AK Nerko i WBMAKO 3aBaHTaXXYHOTbCS OQiLliiiHi eNeKTPOHHI pecypcun?

Uu € neBHMIT NPOMIXOK Yacy MiXK ONpUAOAHEHHAM HOPMAaTUBHOTO aKTa
i HABYTTAM HUM YMHHOCTI?

AK yacTo O HOPMAaTUBHOrO akTa BHOCUNN 3MiHN?
Hackinbkun jopeyHnmm i BUNpaBgaHMm 3miHu 6ynmn?

Un 6ynu 3MiHM NOCNILOBHUMU, UM HE CYyNEPEYN/Ii BOHW BXE YUHHUM
npunucaM HOPMaTUBHMX aKTiB?

U nepepbavyae HOpPMaTUBHUIA aKT MeXaHi3MM 3aXULLEHOCTI Bif 3MiH
NPOTArOM A40CTaTHLOI0 NMPOMIXKY Yacy?

KomeHTap

OaHy 3 BMMOr NMPUHUXNY HOPUANYHOT BU3HAYEHOCTI MICTUTb
ctarta 57 KoHcTutyuii YKpaiHu, fgka rapaHTye KOXXHOMY 3HaTW CBOT
npa.a i1 060B'sA3kK, 63 HOro peanisawis NPUHLUMMIY PIBHOCTI, OPUAMY-
HOT BU3Ha4eHOCTI Ta 6e3nekun 6yna 6 HeMOXXIMBOHO B3arasli. O4eBUAHNM
€ Te, WO Npo nepeabayHiCTb OPUANYHUX HOPM HE MOXXE MTUCSH, AKLLO
3aKOHW Ta iHWi HOPMAaTUBHI akTW, WO BU3HA4YalOTb NpaBa i 060B'A3KU
rpomagsH, He OBe[EeHO [0 BifOMa Hace/lleHHA B NMOPSAAKY, ycTaHOB/Ie-
HOMY 3aKOHOM. YacTuHa gpyra ctatti 57 KoOHcTUTyLii YKpaiHu nepej-
H6ayae 060B'A30K fep>kaBu IHPOPMYBATU MPO YXBANEHHSA HOBUX HOP-
MaTUBHUX aKTiB.

JoBefeHHA fO BifoMa HaceneHHs, abo ONPUNOAHEHHS, ypaxoByouun
cyyacHi 3acobu 3B'3Ky, MOXe 3AiliCHIOBaTUCS MO-Pi3HOMY. [MOHATTA
ONpuIOAHEHHS HOPMATMBHOIO akTa B IOPUAWYHIN niTepatypi Tpak-
TYETbCA HEOAHO3Ha4HO. HaiuacTiwe nig uum po3yMitoTb OBEAEHHS
HOPMAaTUBHOIO aKTa fj0 3arajibHOro BiOMa, L0 MOXe ByTun 34ilicCHEHO
B Kiflbka cnocobis. Takmumu cnocobamy MoxyTb 6yTu: ogiuiiiHe ony6ni-
KyBaHHS, ony6/1iKyBaHHS B iHLUMX APYKOBAHWUX BUAAHHSX, OrO/IOLLEHHS
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no pagio abo TenebayeHHI0, PO3CUNAHHA epXKaBHUM opraHam, noca-
JoBMM ocobam, nignpuemcream, ycTaHOBaM, opraHizayism TOLLO.
OdiuiiHe ony6MiKyBaHHS € OCHOBHMM CMOCOGOM OMNPUIKOAHEHHS
3aKOHIB. BOHO nonsirae B HOPMaTUBHO BperysibOBaHOMY [OBeAEeHHI
[0 3arasibHOro BijoMa MOBHOIO M TOYHOIO TEKCTY YXBa/IEHOTO 3aKOHY
B A>Kepeni ogiuiniHoro ony6ikyBaHHs, TOGTO B cneLiasibHO Ha Te Npu-
3Ha4YeHOMY APYKOBAHOMY oOpraHi. [HWi hopMu ONpuUIKOAHEHHS, AK
npaBuo, MatoTb cybecugiapHuii (4OMOMIXKHWIA) xapakTtep.

Mopagok onputoAHEHHA 3aKOHO4aBUMX aKTiB Y HaLLii fep>kasi BCTa-
HOB/MEHO YKa3om lpe3ungeHTa YkpaiHu «po nopsgok odiliiHoro
OnpuIDAHEHHS HOPMATUBHO-MPAaBOBUX aKTIiB Ta HABPaHHA HUMWN YNH-
HOCTI». 3a UMM MOpPsLKOM 3aKOHW YKpaiHU NignsratoTb ONpuItogHEHHIO
[Jep>kaBHOK MOBOHK B OQiLiAHUX PYKOBaHUX BUAAHHSX: «OqiliiHniA
BICHUK YKpaiHu», «BigomocTi BepxoBHOi Pagn YKpaiHu», rasetax
«YpagoBuin Kyp'ep» i «fonoc YkpaiHu». AKTM BepxoBHOI Paan Takox B
OKpPEeMMX BMNagKax Moxxe 6yt oiLiiiHO OnpuItogHEHO Yepes Teneba-
YeHHs | pagio. OiliiHMM gpYKOBaHUM BUAAHHAM, Y SKOMY 3[iACHIO-
€TbCA OdiLifiHE ONPUIIOAHEHHS 3aKOHIB, akTiB Mpe3ngeHTa YKpaiHu,
€ TaKoX iHhopMaLiliHuii 6roneTeHb «OgililiHnii BicCHUK Mpe3ngeHTa
YKpaiHu».

B ymoBax eneKTpOHHUX 3ac06iB KOMYHiKaLii oilintHUMKN gxepe-
Nlamn ONpUIOAHEHHA HOPMAaTUBHUX aKTIiB € pecypcu OpraHis gep-
)XaBHO| Bnagu Ta MicLUEeBOro caMoBpsiAyBaHHS, 30KpeMa, pecypc
i raba.aoy.ma.

BogHouac BapTo 3a3HaunTK, WO KoHCTUTYLiA YKpaiHu (cTatTa 57) Buma-
rac foBefeHHA [0 BijoMa HacefleHHs 3aKOHIB Ta IHLWWX HOPMaTUBHUX
aKTiB, IO BM3HaYaloTb Npasa i 060B'A3KN 0co6U B NOPSAAKY, yCTaHOB/e-
HOMY 3aKOHOM. TOGTO npoLeaypHi acnekTn onPUIKDAHEHHS, ONy6iKy-
BaHHS, BU3HAYEHHA OQILINHMX JpKepen 4as Lboro Mae BCTaHOB/OBATU
3aKoH. Lle BaxknMBa ymoBa TOro, LWob fepykaBa 3abe3neumnna ocobi 6ytu
06i3HaHoI0 i3 3aKOHaMK Ta iHWUMW HOPMATUBHUMMW aKTamu, a OTXe,
LLO6 6ynn 3abe3neyeHi iXHi NeriTMMHI OYiKyBaHHA Ta OPUANYHA BU3HA-
yeHicTb. OfHaK B YKpaiHi f0cCi Ha 3aKOHOAaBYOMY PiBHI L MUTaHHSA He
BMPILLEHO, a MUTaHHA KOHCTUTYUIAHOCTI (BignoBigHoOCTI KoHCTUTYyLi
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YKpaiHu) 3a3HadeHoro Ykasy NpesugeHta YKpaiHn He 6yn0 nopyLieHo
B KoHcTuTyuiiHOMy Cyai YKpaiHu.

Cnig 3ayBaXXnTu, LLO KOHCTUTYLLiS YKPAIHM He BU3HAayae, y YoMy nonsrae
ONMpW/IOAHEHHS 3aKOHY. HOpMOTBOpYa NpakTuka B YKpaiHi TBepAO ge
LLNISIXOM BU3HAYEHHSA B CAMOMY 3aKOHi yMOB HabpaHHSA HUM YMHHOCTI,
YyKa3ylumn Tako YMOBOK He OMPUOAHEHHSA, a ony6ikyBaHHA. Y
npakTnui BepxoBHOI Pagn YKpaiHn MOXKHa 3HaiTh Hebarato 3aKOHiB,
Yy IKUX He BU3HA4YeHO Yac HabpaHHSA HUMW YMHHOCTI (He BPaxoByrun
3aKOHIB Npo paTugikaito MXHapOAHMX LOTOBOPIB), i MLLe WOA0 LuX
3aKOHIB flie NPUNUC YaCTUHU N'ATOT cTaTTi 94 KOHCTUTYLIT YKpaiHy Wwoao
LecATMAEHHOro CTPOKY 3 AHA X OILIAHOIO ONPUIOLHEHHS.

Mpn yxBasneHHI HOBUX, BHECEHHI 3MiH 40 YNHHUX HOPMATUBHUX aKTIB
Cnig ypaxoByBaTtu iX y3roi>XeHicTb i3 AiloumMmn goKymeHTamu. Ons
LbOro NMOTPiGHO 3a3HayaTu, SKi aKTU BTPayaroTb YMHHICTb Y 3B'A3KY
3 yXBaNEHHSIM HOBWX, Y4 HE cyrepeyatb BOHM OAUH OAHOMY, YN He
CTBOPHOKOTb HOPUANYHMX KONIi3ii abo NporasuvH,

3. JoTpumaHHSA NpuHLMNY NpaBoOMipHUX (NErTUMHUX)
OUYiKyBaHb Mpu yXBaJIeHHI 3aKOHIB Ta iHLLINX
HOPMaTUBHUX aKTiB

Un noninwye HOPMaTUBHUI aKT HOPUAMYHE CTAHOBKLLE 0CO6U?

Uun 3a6e3nevye HOPMaTUBHWIA aKT MPaBOMIPHI (NeriTMMHI) O4YiKyBaHHS
BCiX 3aiHTepecoBaHuX OCi6 y TOMY, WO X lopuaMYHe CTaHOBNLLE He byae
NOripLLIeHO BHACNIAOK YXBa/leHHS akTa?

Un He CTBOPIOE HOPMATMBHUI aKT CUTYaLLito, KON MONIMUEHHS HOpU-
OVYHOTO CTAHOBMLLA OfHMX OCi6 NPU3BOAMTL A0 MOTiPLIEHHS opugny-
HOro CTAHOBMLLA iHLUNX?

Uun He 3BY)KYE HOPMATMBHUIA aKT 3MICTYy i 06CAry HassBHUX nNpas?

Un He 3anpOBapKye HOPMATUBHWIA aKT GifbLL yCKNaAHEHOro MexaHi3my
peanizaLii HaABHNX Mpas?
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Un He HiBeNe (hakTUUHO npoueaypa peanisauyii npas ix CeEHC i
3Ha4veHHA?

Un Mae HOpMaTMBHWIA aKT HOPMU 3i 3BOPOTHOHO i€t0 B Haci? AKLO Tak,
TO UM He MOTiPLWYTh Taki HOPMY HOPUANYHE CTaHOBULLE OCOGU?

Un 4iTKO nepegbayae HOPMaTUBHUI akKT BMMNAAKK, WOAO SAKUX 3aCTO-
COBYIOTbCS HOPMU 3i 3BOPOTHOHO Ji€t0?

UM y3rompkyroTbCcsl BUNaAKu 3aCTOCyBaHHA HOPM 3i 3BOPOTHORO Ji€l0 B
yaci 3 Mi>KHapO4HOIO MPaKTUKOK?

KomeHTap

OpfHUM i3 eN1eMeHTIB 3aralbHOro NPUHLUMNY IPUANYHOT BUSHAUYEHOCTI €
NPUHLUMN NPaBOMIPHUX (NErNTUMHKNX) OYiKyBaHb MOANHN. BiH 03HaYagE,
LLIO opraHu ny6nivyHOI BNnaay NOBUHHI He NnLLe OAEPXXYBATUCA 3aKO-
HIB Ta iHLIMX HOPMAaTMBHWX aKTiB, a 1 CBOIX 0BILUAHOK Ta NPaBOMIPHUX
OU4iKyBaHb NOANHMN.

3rigHO 3 JOKTPMHOK MPaBOMIPHUX (NEFiTUMHNX) OYiKyBaHb — Ti, XTO
YMHUTL JOBPOCOBICHO Ha MiAcTaBi rNpa.a, SKUM BOHO €, He MOBUHHI
BiguyBaTV Kpaxy Hafiii Wo[o CBOiX MPaBOMIPHMX OYiKyBaHb. YTiMm,
HOBI cUTYyaLLii MOXYTb BYTW AOCTaTHLOKO NiACTaBOO A/151 3aKOHO4aBYNX
3MiH, AKi MOXYTb CAPUYUHNTA BUHUKHEHHSA BiguyTTA HEBUNpPaBLAHUX
O4iKyBaHb, MPOTe Take MOXKe MaTu MicCLe N1LLe Y BUHATKOBUX BMUMajKax.

3a 3ara/ibHMM XXe MpPaBu/ioM, SKLO ocoba Mae NeBHe NpaBo abo iHTe-
pec, abo XXy Hel e NPaBOMIPHI O4iKyBaHHS, ii He MOXke 6yTK N036aBneHo
MOX/IMBOCTI iX peani3ayii. TO6TO HOpMOTBOPUUIA OpraH mae 3abes-
nevynTn yxsaseHHs HOPM, SiKi BCeBIYHO cnpusAoTb peanisauii npas
NOAVHWY, 8 He YHEMOXK/IMBIIOKOTb X peanisauito abo X BUXO/MOLLYOTb
(HiBentorTh) ix ceHc. MNMpu yxBaneHHi HOBUX HOPMATUBHUX akTiB He
[ONYCTMMO 3BY)KYBaTW 3MICT i 06CAr HassBHUX Npa., NOripLwyBaTtn opu-
ANYHe CTaHOBULLE OCOOMN.

Y cy4acHux ymoBax Hag3BM4YaliHO Ba)K/IMBOIO 3HA4Y€HHS HabyBalOTb
NUTaHHA BiANOBIAHOCTI MiA3aKOHHUX HOPMAaTUBHUX aKTiB 3aKOHaM.
Mpobnema nonsrae B TOMy, WO 4acTo NiA3aKOHHI HOPMaTUBHI aKTu
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BCynepey CBOEMY rO/IOBHOMY MPU3HAYEHHIO — KOHKpeTu3aLii npu-
NUCIB 3aKOHY — YCTaHOB/IOOTb Taki HOPMU MNpaBsa, sKi PaKTUUYHO He
[ONOBHIOKOTL NPUMNUCK 3aKOHY, a nepeabayatoTb, ycynepey BMMOram
3aKOHY, NeBHi fOAaTKOBIi YMOBU AN5 peani3aLii noBefiHKN cy6'ekTa
npaea, WO X CAPSIMOBAHO Ha 3BY>XEHHS 3MICTY i1 06CAry npas MHO4MHN.
[HWKMK cnoBamMun, BOHU (haKTUYHO NOPYLUYIOTh Npasa N4UHN.

BaxxnmMBoOro 3HavyeHHs HabyBae Te, WO 0coba Mae He NPOCTO cnojisa-
TUCA 3a PO3yMHUX MigCTaB Ha CcTabinbHICTb | mepeab6ayvHicTb Al gep-
»KaBW, LLIO 03HAYa€E 3aKOHHICTb AisIbHOCTI OPraHiB fep>KaBHO| BNaam 1a
MiCLLeBOro camOBPsAyBaHHS, a i cama NoBMHHa 6yTn 4O6PONOPSAHOI
3 IOPULANYHOTO NOMNAAY — YMHUTK B paMKax yCTaHOB/IEHOIO NpaBono-
PAOKY, He NopyLlyBaTy HOPM Npasa. Y BUNagKy X NOpyLUeHHS NeBHOTO,
YCTAHOB/MIEHOTO ePXXKaBoK MOPSALKY 0COBI He HaneXxxuTb cnogisaruncs
Ha 6yb-fKi MPaBOMIipHI O4YiKyBaHHS, 60 BOHa caMa YUNHUTb HE3aKOHHO.

P0O3pi3HAKOTb NPaBOMIpHI O4UiKyBaHHA B MaTepiaibHOMY i1 npoueayp-
HOMY 3HA4YeHHSX. Y MmaTepiaibHOMY CEHCi NMpaBOMIpPHi OUYiKyBaHHS
cy6'eKTiB MatOTb OYTW 3axuLLLEHI Big HenepeabayuHMX 3MiH 3aKOHO4aB-
CTBQ, LIO HMM YCTAaHOB/MEHO BIAMNOBIAHWIA HOPUANYHNIA pexnm (Bnac-
HOCTI, IHBECTULIAHOI AiNbHOCTI TOWO0). Y npoueaypHOMY X CEHCI
NPaBOMIpHI OYiKyBaHHS CTOCYHOTbCA OfHAKOBOI Ta NOCNiA0BHOT HOp-
MO3aCTOCOBYO0| NPaKTUKW, YHUKHEHHS BMOIpKOBOro npasocyaas. OTke,
BUMOTH, LLO iX Npea'ssBNeHO A0 Aep>XaBM B LiIbOMY KOHTEKCTi, MOXHa
YMOBHO MOAINMNTA Ha BUMOIM A0 HOPMOTBOPYOCTI (HEA03BONMEHICTb
yacTux, HeMocnigoBHMX, HenepegbayHNX 3MiH HOPMaTUBHMX aKTiB) Ta
[0 HOPMO3aCTOCOBUOI AiS/IbHOCTI.

Baxk/iMBOro 3HayeHHs HabyBae NUTaHHSA Aii HOpMaTUBHOrO akta. [js
HOPMAaTMBHOTO akTa B Yaci (HabpaHHA akTOM YMHHOCTI) €, K MPaBuio,
nepcrek TUBHOK, TOGTO PO3PaxoBaHOIO Ha NOBeiHKY Cy0'eKTIB Npasa,
LLIO BUHMKAE Nicns HabpaHHA YMHHOCTI aKTOM. I3 LM NOB'A3aHO BaXK-
NMBUIA NPUHUMN NpaBsa, BiAMOBIAHO A0 AKOr0 HOPMATUBHI aKTU He
MatoTb 3BOPOTHOI fii B yaci, TOGTO He MOLUMPIOOTLCA Ha BiHOCKHWN,
LLO BUHMKIM [0 HabpaHHA YMHHOCTI aKToM.

MpoTe BLAeSAKNX BUNagKax HOPMATUBHI aKTV MOXXYTb MaTy 3BOPOTHY (Tak
3BaHy pe T POCMEKTUBHY) Ait0 B Haci. Lie 6yBa€e TOgi, KON HOPMAaTUBHWA
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aKT YCTaHOB/IKOE He HOBi IOPUANYHI 0OMEXKEHHSA, a (hOPMY/IOE MEBHI
[0[aTKOBI npasa, TO6To Noninwye puanNYHe CTaHOBULLLE OCOOW.

BignosigHO no ctatTi 58 KOHCTUTYLIT YKpaiHN 3aKOHU Ta iHWIi HOPp-
MaTUBHI aKTW He MaloTb 3BOPOTHOT il B yaci, KpiM BMNagKiB, Konm
BOHM MOM'SIKLWIYIOTb ab0 CKacoBYHOThb BiANOBIAaNbHICTL 0cO6U. TO6TO
(hopmyna 3BOPOTHOI Aii akTiB y yaci, Lo ii 3acTocoBaHO B KOHCTUTYLUT
YKpaiHu, € 4OCUTb 3BYXXEHOIO, TAKOHO, LLO CTOCYETLCSA BifNOBifaIbHOCTI
0ocobu. HaToMicTb peTpOCMEeKTUBHY fit0 aKTiB Y Yaci, AK BUHATOK, MOXHa
3aCTOCOBYBATU 3HAYHO LIMpLIe: 413 O6rPYHTYBaHHA NOKPaLlaHHS
FOPMANYHOrO CTaHOBULLLEA OCo6M.

4. CTaH 3aKOHOaB4O0ro 3abesnevyeHHs (4OTPUMAHHS)
NPUHUUNIB KOPUANYHOT BigNoBiganbHOCTI

U BCTAHOB/IOE 3aKOH HOBI BUAW MpaBonopylweHb? FAKWOo Tak, un
nepegbayae 3aKOH HOPUAMYHY BiANOBIJa/IbHICTb 38 HUX?

Uu BignoBifae yctaHOBEHHA HOBUX BU/IB NPaBonopyLleHb Ta BifnoBi-
[JanbHOCTI 3a HUX KOHCTUTYLiTTa BEpXOBEHCTBY Npasa (npaBoBnasss),
NpUHUMNAM PO3YMHOCTI Ta 40U iNbHOCTI?

Un He CTBOPIOE 3aKOH CUTYyaLLito, KOn nepenbavyeHo HOBE NpPaBonopy-
LLEHHS, a OPUANYHY BiAMOBIAaNbHICTb 32 HbOTO He BM3HAUEHO?

Uu Bignosigae ue NPUHLUNOBI «<HEMAE 3104YNHY Ta HOPULNYHOI BiANO-
BiflaNbHOCTI 32 HbOro 6e3 3aKOHY»?

AK y3rogxXyetbcs ue 3i ctarteto 92 KOHCTUTYLIT YKpaiHu — ycTta-
HOB/IEHHS NPaBOMNOPYLEeHb | KPUANYHOI BiAMNOBIAANBHOCTI fnLwe
3akoHamu?

Uun € goMipHMMK (NpOMNoPLiiHUMK, TOGTO cripaBeaIMBMMK) BUA i 06CAr
HOPUAMYHOT BiANOBIAaNbHOCTI LWOAO KOHKPETHOIO NPaBoMnopyLUeHHS?

fIK YITKO BU3HA4Y€HO HOPUANYHY BigMoBiganbHICTb, W06 He MPU3BECTy
[0 CUTyaLii LULMPOKOTO (4OBINbHOrO) TAyMaYeHHS 3aKOHY 11 310BXNBaHb
HOPMO3aCcTOCOBYMMMU, 30KpEMA CYyLOBUMU, OpraHamm?
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Uu BignosigaloTb Ni3aKOHHI HOPMATUBHI aKTW 3aKOHOAABUYMM MNpPU-
nucam LWOAO BUAIB i CKNafiB npaBonopyLleHb Ta BUAIB HOPUANYHOI
BiANOBIAaNnbHOCTI 3a HUX?

AK Ue y3rog)kyerbcs, y pasi BCTAHOB/IEHHSA HOBUX/A0AATKOBUX BUAIB
Bi4MOBiJaNbHOCTI 40 HAssBHUX NPaBONOPYLUEHD, i3 MPUHLUNOM He403-
BOJIEHHOCTI [ABiYi NpUTArat1 4o IPUANYHOI Bi4NOBIAabHOCTI 3a 04He
 Te came npaBoOMNoOpyLWeHHS (ne bizin igeT)?

KomeHTap

BaxxnMBoro 3HaveHHs HabyBae xapakTepUCTMKa 3aKOHY, SKUIA MICTUTb
HOPMW, NOPYLWEHHS AKUX KBaniikyeTbcs AK NpaBonopyleHHs. 3
OfHOro 60Ky, Lie CTOCYETbCA ACHOCTI, YiTKOCTI, 3p03yMINOoCTi, 6paky
CynepevyHocTell MK Moro npunucamu, a 3 pyroro — Hopma, Wo
BCTAHOB/IKOE 3a60POHY, Mae MICTUTW BCi O3HaKU HOpMK npaBa. Y pasi
HeJOTPMMAaHHS 3a60pPOH, YCTAHOB/IEHNX TaKO YITKOK, 3PO3yMifioH,
CMPUNHSTORO CYyCMiZIbCTBOM HOPMOHO, Y COLiyMi He Byae CYyMHIBIB LLOAO
KBaniikaLii Takux LisiHb, K NPaBONOPYLUIEHHS, a TAKOX aprymMeHTIB
CTOCOBHO BUMNpPaBAaHHA MOpPYLIEHHS 3a60POH ifeanamun cnpasegin-
BOCTI, Npas NOAMHM TOLLO, AKLWO L 3a60pOHUN NIOAN CNPUAMatOTb 5K
Taki, WO 6e3nocepefHbO 3axmLatoTb iXHI Npasa.

BignosigHo fo ctatTi 92 KOHCTUTYUIT YKpaiHW Nnwwe 3aKOH Mae BU3Ha-
yaTn AiSAHHA, 9Ki € 3/104MHaMK, agMiHIiCTpaTUBHUMK abo Aucuunni-
HapHUMW NPaBOMOpPYLUEHHAMMU, Ta BiAMNOBifaNbHICTE 32 HUX. TOBTO
NiA3aKOHHUA HOPMATUBHWUIA aKT HE MOXXE YCTaHOB/HOBATU NMpPaBoOMo-
PYLEHHS. BUHATKOM € iMlle UMBINbHI MPaBOMOPYLUEHHS, SKi 3a Npu-
POAOI0 LIUBINIbHUX MPaBOBIAHOCKMH MOXYTb MPOSIBAATUCS B MOPYLUEHHI
[AOTOBIpPHUX 30060B'A3aHb, YMOBU AKUX Y3rogpKytTb CTOPOHM AOrO-
Bopy. Mpu uboMy 3acagu (NPUHLMNK) KOPUANYHOT BIAMNOBILaNbHOCTI 3a
LMBINIbHI NPaBONOPYLUEHHA Mae TaKOXX BM3HAYaTu NLLIE 3aKOH.

HOpuanyHa BignoOBiAaNbHICTb MOXe HacTaTu TibKN 3a NOPYLUEHHS
HOPM MpaBa, NepPENiK i 3MICT IKMX chOpPMY/IbOBAHO 1 BiJOOpPaXKEHO B

3aKOHi. be3 BU3Ha4YeHHs B 3aKOHi B1Ay M Mipy KOPUANYHOI BigNoBiganb-
HOCTI 3a Te abo0 iHLIe NPaBOMOPYLUEHHA OpUAMYHA BiANOBIAANBHICTL
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HacTaty He MOXe. TakuM YMHOM, NiA3aKOHHWI HOPMAaTUBHWIA aKT He
MOXXe BCTaHOB/OBaTU KPUANYHY BiAMNoBifanbHICTbL. Taka No3uuis
3YMOBJ/HOETLCA TUM, O HOPMa MNpaBsa, yCTaHOB/IEHa 3aKOHOM, € Mak-
CYMManbHO (POpPManizoBaHOK (BU3HAYEHOR)), YiTKOO Ta 3p03YMifNol0,
Ha BiAMIHY Bij, iHLWMX cNOCO6IB HAssBHOCTI HOPM, @ caM 3aKOH € aKTOM
BULLLOI FOPUANYHOT CUIX NOPIBHAHO 3 IHWMMW HOPMATUBHUMMW aKTamu
(okpiM KoHcTuTyLiT). MOXNBICTL YXBa/leHHA 3aKOHY BULLMM MpeacTaB-
HULIbKUM KOJeria/ibHMM opraHom, 4unMm € BepxoBHa Papa YkpaiHu, 3a
BiAMOBIgHOK Npoueayporo abo Ha BceHapoAHOMY pedepeHayMi Mae
3abe3nedyBaT¥ BUBaXEHICTb i CTabiNbHICTL HAABHOCTI HOPMAaTUBHUX
nigcrtas OPUANYHOT BigNOBifanbHOCTI Ta 3abe3nedvyBaTi iXHIO Neritn-
MaLito CyCcniIbCTBOM.

Y KoHcTutyuii YKpaiHu Takuii nigxig 40 BU3HA4YeHHS HOpPMaTuMB-
HUX NigcTaB LPUAMYHOT BifNOBiAaNbHOCTI HabyB BifOOGpPaXKeHHs B
NYHKTI 22 4acTUHW NepLuoi cTaTTi 92, KoK BCTAHOBJ/IEHO, L0 Nuwe
3aKOHW YKpaiHM BM3HayatoThb 3acajy BifnoBifanbHOCTI 3a LUBINIbHUM
NpaBoM, AiAHHSA, WO € 3/I04UHAMUW, aAMiHICTpaTUBHUMK abo aucuuniii-
HapHUMW NPaBOMNOpPYLUEHHAMU, Ta BiANOBIAaNbHICTb 38 HUX.

MprHUMN 3aKOHHOCTI NiACTaB OPUANYHOI BiANOBIAANLHOCTI 6a3yeTbCs Ha
BiJOMOMY 3 YaciB pMMCbLKOro npasa NocTynati NuiinT criTen, Nuiiapoena,
BiMe iege («HEMae 3aKOHYy — HEeMae 3/104MHY, HEMA€E 3aKOHYy — HeMae
NnoKapaHHs»). Ane HeJoCTaTHIM € caM (haKT HasiBHOCTI NiACTaB FOPUANYHOI
BiANOBIAa/IbHOCTI B 3aKOHI $IK Pi3HOBMAI HOPMaTUBHOrO akTa. Cknag npa-
BOMOPYLLUEHHS, LLIO 32 HbOr0 MOXKE HacTaTh topuanyHa BianoBiganbHICTb,
BUA | Mipy Takoi BigNoOBiAanbHOCTI Mae 6yt chOpMyNbOBaHO B 3aKOHi 3
MaKCUMasIbHOK BU3HAYEHICTHO i1 3pO3YMINICTHO ANs1 BCiX | KOXXHOrO.

3ab0pOoHy NpuTarat 4o PUANYHOI BigNOBIAANLHOCTI ABiYi 3a ogHe
Te came NpaBoropyLUeHHS AK NPUHLKUM YTINEeHO B cTaTTi 68 KOHCTUTYLT
YkpaiHu. Taka 3ab6opoHa 6e3nocepeHb0 BKa3ye Ha Te, LU0 He MOXXHa
3aCTOCOBYBAaTK [BiYi TON camMuii BUA FOPUANYHOI BigNOBIganbHOCTI 3a
Te came MpaBOMNOPYLEHHS. Lleidi MpUHLMN He BUKIHOYAE MOXX/TMBOCTI
noknajaHHs Ha 0coby A04aTKOBUX BUAIB HOPUANYHOI BigNoBigabHO-
cTi. Hanpuknag, Ha 3acyf>XeHoro Ao no36aBfieHHS BOAi 3a CKOEHWI
3/104MH 404ATKOBO MOXe OyTM NoknafeHo 060B'A30K He 3alimaTucs
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MEeBHOIO AIANBLHICTIO Micna BiAbYTTA nokapaHHA Ta/abo BigWKo4yBaTu
3anogisHy LWKoay.

HOpuanyHy BignoBifanbHICTb CNif BiAPI3HATU Bif iHWNX NPUMYCOBUX
3ax0jiB AepXXKaBHOrO pearyBaHHS. Tak, He BBa)XKaeTbCA HOPUANYHOND
Bi4MOBIJaNbHICTIO TMMYacoBe 0O6MeXeHHS Npas 0cobu y BU3HAYEHUX
3aKOHOM BUMNagKax K MPeBEHTUBHWIA 3axif Bi MOX/IMBMX NPaBonopy-
LWEeHb N5 3a6e3neyeHHs po3cigyBaHHS MPaBONOPYLEHHS, AN 3aXU-
CTy NpaB Ta iHTepEecCiB MIOANHN i1 cycninbCcTBa. TakuMy NPUMYCOBUMUA
3axofamMn MOXYTb OYTU, 30KpeMa (anie He TifIbKK): y3aTTa ocobu nig,
BapTy, 06MeXeHHS cBO60AN NepecyBaHHA 0COOW, 3yNMMHEHHA BUPOO-
HULTBa, 3ab0pOoHa peanisauii NpoAyKLii, BAKOHaHHA POO6IT TOLWW0. Y pasi
BUNpPaB/IEHHA HEJOMIKIB Y rOCNOAapcCbKii AiSNbHOCTI, HeA0BELEHOCTI
BVMHW Mig03pHBaHOi 0COOKM, YCYHEHHS 3arpo3 npaeam Ta iHTepecam
JIOANHW, aTaKOX B IHLINX, yCTAHOB/IEHMX 3aKOHOM BMMNafKax BuLLe3a-
3Ha4YeHi NPMMYCOBI 3aXO4MN CKaCOBYHOTbLCS.

Tak caMO He € KOPUANYHOIO BiAMOBIAaNbHICTIO 3aX0Au, LWO iX CNPSMO-
BaHO Ha BigHOB/IEHHS MOPYLIEHOrO NpaBa ocobu. Hanpuknag, yxBa-
NEeHHS KOMMNETEHTHUM OpPraHoOM PilLEHHS MPO MOHOB/IEHHA Ha PO6OTI
npauiBHUKa Nicns He3aKOHHOTO 3BiNIbHEHHS, NMOBEPHEHHS 6opry, Buce-
NIEHHS 3 HE3AaKOHHO 3aMHATOr0 NMPUMILLLEHHS TOLO.

5. ¥YmoBuK 3a6e3nevyeHHs pUANYHOT BUSHAYEHOCTI

AKNIA opraH gep>kaBHOI Blagn rotTyBaB NMPOEKT HOPMATUBHOTO akTa?

Un y3ro>keHO NPOEKT HOPMATUBHOIO aKTa 3yciMa 3aiHTepecoBaHUMU
opraHamMu ny6ni4YHOT BNaan Ta iHWUMW iIHCTUTYTaMM FPOMagAHCBKOro
cycninbcTea?

Uu BignoBigae nopsiaoK MiAroTOBKM MPOEKTa HOPMATUBHOIO akta
BU3HaYeHili 3aKOHO4aBCTBOM MpoLeaypi?

U/ HOPMaTMBHUIA aKT yxBaseHo BifMOBIAHO A0 HasBHOI Npoueaypu?

Uun 6yB NPOEKT HOPMAaTMBHOIO aKTa NpPeimMeToM eKCrnepTn3n Ha Bigno-
BifHICTb BMMOramM BepXOBEeHCTBa rpaea (MpaBoBnajAs), Hanpuknag,
TUM, LLO X chopMOBaHO NpakTukor ECIJI?
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Un 6yB NMPOEKT HOPMATUBHOIO akTa npegmMeToM FPOMajCbKoro
06roBopeHHnA?

Un MiCTUTb HOPMATUBHWIA aKT y NOYaTKOBIN CBOIli YAaCTMHI BU3HAYEHHS
TEPMIHIB i MOHATL (rnocapiin)?

Un € gOCTYNMHUMMN, 3PO3YMINIUMKN i OAHO3HAYHMMM A5 CIPURHATTA
(nepeciyHM rpoMagsaHMHOM abo (haxoBMM NPAaBHUKOM) BU3HAYEHHS
TEPMIHIB | MOHATL?

Un BignoBifae TEKCT HOPMATMBHOIO aKTa FPUANKO-TEXHIYHUM BUMO-
ram: npaBuiaM 3aCTOCYBaHHS HOPULNUYHUX TEPMIiHIB, KOHCTPYKLLiA?

U 6yB HOpMaTMBHWUI akT NPeAMETOM JIIHTBICTUYHOI eKCnepTu3n?
Un BigNOBifaE TEKCT HOPMATUBHOMO akta NiHrBICTUYHUM MpaBuiam
(rpamaTM4HMM, NYHKTYyauiiHAM TOLW0)?

UM y3rofKyrTbCsl NOTIYHO, CTPYKTYPHO 1 3MICTOBHO Pi3Hi 4acTUHW,
po34inu, cTaTTi HOPMaTUBHOIO akTa MiX co60r?

KomeHTap

BaxknmnBOro 3HayeHHs HabyBae NUTAHHA HasBHOCTI BigMOBIgHOT KOMMe-
TEHLLii B HOPMOTBOPYOro opraHa Ha yxBaneHHs rneBHUX 3a hOpMOolo Ta
3MIiCTOM HOPMAaTUBHMX aKTiB, WO ii BU3Ha4YeHO KOHCTUTYLLIEI Ta 3aKO-
Hamu YKpaiHu. KoxXeH opraH fep>XaBHOi BflagM Mae yxsasitoBaTh aktu
BifiNOBIAHO 4O CBOIX NMOBHOBaXEHb, WO Y3roAKYETbCA 3 NMPUHLUNOM
3aKOHHOCTI. YXBasieHHS BiANOBiAHOro akta no3sa c)epoto NOBHOBaXKEHb
HOPMOTBOPYOro OpraHa MoXke cTatu MnigcTaBoro 4N BU3HAHHSA TaKoro
aKTa HefifiCHUM (HEKOHCTUTYLIAHUM ab0 HE3aKOHHUM).

YXBasorun HOPMaTUBHUI aKT, HOPMOTBOPUMIA OpraH NOBMHEH AOTPU-
MyBaTUCA BU3HAYeHOi KOHCTUTYLLIEID Ta 3aKOHaMM YKpaiHU rnpoLeaypu.
MopylweHHs npouefypHUX npasun yxsasieHHA HOPMATUBHOIO akrta
MOXXE MaTW HaCc/iAKOM BU3HAHHA MOro HegiicHUM.

Mpw NigroToBLi NPOEKTa HOPMATUBHOIO aKTa Crif y3rogKyBaTu 1oro
3MICT i3ycimMa 3aiHTepPeCcOBaHMMUN OpraHaMu Aep>KaBHOi BNagu i noca-
foBumu ocobamu. Mpu NigroToBui NPOEKTa akTa, AKWi YCTaHOBIOE
HOBi HOPMU MpPaBa, WO ICTOTHO 3MiHIOOTb HOPMAaTUBHE peryntoBaHHS,
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HeO4MiHHOKO YMOBOIO € i0ro 06roBOpPEHHSA y BUINALI TPOMaACbKUX
CNyXaHb, iHWWX Ny6MiYHMX 3ax0fiB, MakcMmanbHe iHQhOPMYyBaHHSA
HaceneHHs.

BaknmBe 3HaueHHA gns SKOCTi TEKCTY HOPMATUBHOIO akTa Mae NpoBe-
[LEHHSA Pi3HNX EKCNEPTU3: TIHIBICTUYHOI — Ha NPeAMET O4HO3HAYHOCTI
PO3YMIHHA TEPMIHIB, 3aCTOCYBaHHS rpamMatu4yHMX KPUSUYHUX KOH-
CTPYKLi/ TOLLLO, FOPUANYHOI— Ha NpeaMeT BignoBigHOCTI BMMOram Bep-
XOBEHCTBa npasa (MpaBoBnagas), 30Kpema npakTuky EBpPONencbLKoro
CyZy 3 npas /IOANHN.

Y HOpPMAaTMBHOrO akTa MakTb OYTM NOriYHa CTPYKTypa, Nodin Ha
yacTUHW, Po3ainu, Nigpos3ainu, cTaTTi, MyHKTM Towo. Kpim TOro, y HooMy
MatoTb OyTW BCi MOTPIGHI PEKBI3NTK; MOro Mae nignucat ocoba, Bigno-
BigasibHa 3a oro BUKOHaHHS. YCi CTPYKTYPHI €N1EMEHTN HOPMAaTUBHOIO
aKTa MatoTb BYTU y3roI>KEHUMU, BUBXKEHUMMW, NOTIYHO NOCNIAOBHUMMU,
06r'pyHTOBaAHUMMW, HECYNEPEUNTUBUMMU.

Mpw NiAroToBLi NPOEKTIB HOPMAaTUBHMX akKTiB C/lig 4OTPUMYBATUCA NEB-
HUX NpaBuna NO6YAOBU IOPUANYHNX TEPMIHIB | KOHCTPYKLiA. FOpnanyHi
TEPMIHW B TEKCTAxX akTiB MpaBa MarTb OYyTM MOSACHEHI 3a [OMNOMOroto
AeqiniLin,

3Ha4vyeHHsa 3aKoHOZaBYMX feiHILi nonsrae B TOMy, WO 3a ix gono-
MOFO BUK/OYAETLCA ABO3HAYHICTb | HAAMIPHE MOBTOPIOBAHHSA CiB.
JediHivito TepMiHa BK/IHOYATU B 3aKOHOMPOEKT CANif, AKLO CIOBHUKOBE
3HAYEHHS CI0Ba € HEAACHNM, 3aHAATO 3arasibHUM abo 3aHaATO BY3bKUM
LN uineil KOHKPETHOr0 3aKOHOMNPOEKTY, 260 BOHO MAE KiflbKa 3HaUeHb.
HemMoXxnmnBo 06INTUCL 6e3 BU3HAYEHHA Wy TOMY BUMagKy, SKLWO, 3
nornagy 3akoHofasUsf, TEPMIH € Ay>XXe BaXK/IMBUM | TOMY CTOCOBHO
NOHATTA, IKe BiH NO3HA4YaE, He MOXe OYyTM XOAHUX HenpaBUIbHUX
T/lyMa4eHb i CymHiBiB. KpiMm TOro, HopmaTtunsHi gediHiLii nOTPi6Hi nTog],
KON NOHATTA OPOPM/IEHO 3a JOMOMOIOIO CAiB, AKi fy>Ke YacTo BXX1Ba-
OTb Y 3BUYaliHIA MOBI i1 BUK/TMKaOTb YNC/IEHHI CMUCOBI acouiauii. A
TaKOXX TOAI, KON MEBHUI TEPMIH YXXKUBAIOTb y CreLngivHOMY 3HaUEHHI
3ypaxyBaHHAM Lifieil 3aKOHOMPOEKTY, ab0 MOro HEOAHAKOBO TPaKTyeE
OpManYHa Hayka i NpakTuka.
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Mpy hopmyntoBaHHI 3akoHOAaBYMX AediHilin cnig 4OoTpMMyBaTUCH
NeBHUX NPaBu.

> y BU3HAYEHHI MatoTb ByTW CYTTEBI BMAOBI Ta POAOBI O3HAKM TEPMIHE,;

> BU3HAYEHHSA Mae 6yTn cpopMy/ibOBaHO 3a 4ONOMOrOK0 ChiB, BU-
CNOB/OBaHb Ta IHLWNX TEPMIHIB, 3HAYEHHA AKUX BifoOMi abo 3po-
3yMifiLi, HXX 3HaYEeHHA TePMIHa;

> 3aKOHOfaB4Ya AediHilia He Mae MICTUTU TEPMIH, IO BOHa oro
BM3HAYaE;

» B3aEMOIMOB'sI3aHi TEPMiHM He MOXKHa BM3HaYaTh OAMH Yepes iHLWNIA
Yy Takuii cnoci6, Wo KOXHUI TePMIH, KOTpWiA BXOAUTbL A0 cknagy
onucy, BBOAUTLCS paHille abo po3'aCHIETLCS Mi3HiLle.

BukopuctaHHA «iHTepHaLiOHa/IbHO» MPaBHUY0i MOBW, TOBTO CNiB iHLLO-
MOBHOIO MOXOPKEHHS, SiKi B TpOdeciniHOMY cepefoBULLi € 3aranbHOB-
XXUBaHMMU, MOXe ByT1 BUNpaBAaHMM 3a JOTPMMaHHA TPbOX 060B'A3-
KOBMX YMOB:

1) AKW,0 Taki TEpPMiHK i BUpa3n € ONTUMa/IbHUMW Ta NPaBU/IbHO
Nno3Ha4valoTb BignoBigHi MOHATTA;

2) BOHM [J0CTaTHbO MILHO BBIliLAN B MiXKHApPOAHWUIA HOPULNYHNIA
JIEKCUKOH, € CTabiIbHUMM Ta iX 3aCTOCYBaHHSA € MOTMBOBaHUM;

3) iX 3HaYEeHHS PO3LWNDPOBYETLCA, MOACHIOETLCA B CAMOMY aKTi.

MparHeHHs [0 TOYHOCTI nepeabayvae Taki pekomeHaaLii Woao BXu-
BaHHSA CNiB IHLOMOBHOIO MOXOPKEHHS:

» iHLLOMOBHI CNoBa Cflif BXUBaTW fiMLle B pasi NoTpebu, Konu ix He
MOXXHa 3aMiHUTN YKPaiHCbKUMW BigNOBiAHMKAMMW 3 TUM CaMUM
3Ha4YeHHAM, TOGTO KO/ BOHU € TEPMIHAMU;

> Kpalie He 3aCTOCOBYBAaTU BTEKCTaX JOKYMEHTIB TUX iHLUOMOBHUX
CniB, AKi MaloTb BigNOBILHMKN B YKPAIHCbKI MOBI: afeKkBaTHUI —
BIAMOBIAHWIA, eKCTPEHNI — T epPMIHOBMIA, KOMMNeHcaw,isi — BiLLIKO-
JyBaHHSA, 0fi03HWI — HebaxxaHWi, NoKaNbHUN — MICLEBUIA TOLLO;
> V>KMBATU Ti IHLWOMOBHI cnoBa i TepMiHK, AKi abo gicTany MiXHa-
pPOAHEe BU3HaHHS, abo He MatloTb BifgNOBigHMKaA B YKPAiHCbKili MOBI;
6naHK, KpegnT, AeNiKT, AMCNOo3uLis, NaTeHT, IHCTPYKUis TOLWO;
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» V>KMBATW iHLIOMOBHI C/10Ba CaMe 3 TUM 3HaUYeHHSAM, i3 AKUM iX 3a-
No3nYeHo, i inwe B TOMY pasi, KoM 3amiHa iX YKpaiHCbKUM Co-
BOM € HEMOXX/IBOIO (260 HebGaXKaHOH);

> V)KMBATU B OAHOMY TEKCTi A1 NO3HAYEHHS TOr0 Camoro NOHAT-
TS 3aM03MYeHe 3 iHLWUX MOB i1 BNaCHOMOBHE CMI0BO He PEKOMEH-
AyeTbCA (CUMHOHIMIA B HOPMATUBHUX JOKYMEHTaX € 06MeXeHOH);
cnip obpatu Wock OOHeE;

> HE 3/10BXXMBATN B OAHOMY PEYEHHI, TEKCTi IHLUIOMOBHMMM C/TIOBaMW,
60 Lie MOXe NPU3BECTM A0 YCKNaAHEHHS CNPUAHATTA AOro 3MICTY.

BapTo BKasaTu Ha BaXXIMBi Npo6neMn 418 PO3YMIHHS HOPUANYHUX
TEKCTIB, TEPMIHIB | NOHSATb, WO BMHUKAKOTL NPU Nepeknagi iHWoMOB-
HUX JOKYMEHTIB. [1na YKpaiH1 Uue NUTaHHS € 0COGNMBO aKTya/lbHUM y
3B'513Ky 3 NoJa/bLUMMWN €BPOIHTErpaLiiHMMM NpoLecamu.

Y pasi cnopigHeHOCTi IPUANYHNX CUCTEM MepeKnas 3pobutn neruue,
OflHaK MOBHa CMOpPiAHEHICTb He noferwye nepeknagadesi oro
3aBJaHHA, AKWO IOPUANYHI CUCTEMUN ICTOTHO Pi3HATLCA. Ans 36epe-
YXEHHA FOPUAMYHOIO 3MICTY NPaBHUYI TEKCTW CAif 3aBXAW Nnepeknagatu
3 MOBW OpuriHany i yHMKkatn nepeknagy 3 nepeknafeHoro Tekcry.
Mepeknag IOPUANYHNX TEKCTIB NOTPEBYE rMMOOKUX CnewianbHUX 3HaHb,
TOMY TaKi TEKCTU YacTo NepeknafatoTb KOPUCTK, a He NPOECIiHI nepe-
Knagadi. OCKiflbkKW IOpUANYHWI Nepeknaj HepigKo BMMarae nNpucTo-
CYBaHHS TEPMIHIB OAHIET OPUAMYHOT CUCTEMM [O iHLWWOI, BiANOBIgHO,
BMHMKaKOTb HOBI CK/aAHOLLI NMpu nepeknagi: nepeknagay mae spa-
XyBaTu CEMaHTUYHI PO36KHOCTI MK TepMiHamMuM pi3HMX MOB Mif 4ac
nepeknagy.

Baxx/iMBO 3ayBaXXmnTu, LIO BiHOBNEHHS I TBOPEHHSA IOPUANYHOIO Tep-
MiHa BYKpPaiHCbKOMY 3aKOHOaBCTBI Ma€ BifOyBaT1cs Ha HauioHa/bHil
OCHOBI, 3 ypaxyBaHHSM BIiTYM3HAHUX IOPUSMYHUX | MOBHUX TPaguLLiii
Ta 0c06AnBOCTEN.

Mpwv hopMyBaHHI FOPUANYHOT KOHCTPYKLiT CNif 4OTPUMYBATUCA MEBHUX
BMMOTr. BoHa mae:

> TOUYHO i1 MOBHO OXOMJIKOBATK Ti HOPMMW, CTaTTi 3aKOHY, 3 SKUX BU-
BOAWTLCS HOPUANYHA KOHCTPYKLiS;
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» GYTY LiNiCHOIO, CUCTEMHOIO, BiANOBIAaTW iHLWMM KPUANYHUM KOH-
CTPYKL,iSIM, WO IX BUBEAEHO 3 iHLLIMX HOPM, CTaTel 3aKOHY;
» MakCMMa/lbHO BignoBigaTn LinsmM npasa, 3aKOHOAABCTBA;
> Bigpi3HATUCH SICHICTIO, MPOCTOTOMD, NETKICTIO PO3YMIHHSA 11 pea-
nizauii.
Mpn UbOMY HOPMOTBOPELb Ma€E BifLlyKaT! KpaLmii CNocid po3yMiHHS
i BUpa>KeHHSs B 3aKOHi Ha13BMYaHO CKNagHOI topUANYHOI peanbHOCTI,
OCKINbKW Hacnigkn HegobposiKicHMX abo 3aliBUX LOPUANYHNX KOHCTPYK-
Uil MOXYTb BMSIBUTMUCS CKNaAHMMMW, HEGE3NeYHUMK Ta TpariyHUMu.
TOMy HOPMOMPOEKTYBaNlbHUK NMOBMHEH NaMm'ATaTu, WO CTBOPEHHS
HPUANYHUX KOHCTPYKLIA — cnpaBa cknagHa, BignosigasbHa i Ao Hei
NOTPIGHO MiAXoAMTM 3 OCOG/IMBOIO YBaroko.

6. BignoBigHICTb OPUANYHOT NPAKTUKN 3aKOHY

Un cknanacs NMpakTnKa 3aCToCyBaHHA I'Ipl/II'II/ICiB HOPMaTMBHOTIO akra?

AKWO TakK, un BiAMOBigae HOPMATUBHWIA aKT yCTaneHin 3aranbHO-
NPUIAHATIA HOPMO3aCcTOCOBUIlA, 30KpeMa CyA0Bil, NPaKTULL?

Un e NnpakTnkKa 3aCTtocyBaHHA HOPMAaTUBHOIO akTa y3FO,lJ.)KeHOIO?

Un yxBantoBaB BepxoBHuii Cyp 3pa3KoBi pilleHHs BignoBigHO 4O npak-
TUKW 3aCTOCYBaHHA HOPMAaTUBHOIO akra?

Uun Bignosigae BOHa MPUHLMNY €4HOCTI HOPMO3aCTOCOBYOI, 30Kpema
Cy40BOI, NPaKTUKn?

Hackinbku 3a6e3neyyeTbCcsi BUKOHaHHA CY4OBMX PilleHb, WO iX yxBa-
NIeHO BiANOBIAHO [0 3aCTOCYBaHHA NPUMNUCIB HOPMATMBHOMO akra?

Uu Bignosigae e npuHuuny reSingicaia («BupiwleHa cnpasa»)?

Un posrnsigas KOHCTUTYLiHWIA Cya MMTaHHA KOHCTUTYLIRHOCTI npunu-
CiB HOPMATMBHOTO aKTa abo KOHCTUTYL,iiHY CKapry LLOA0 3aCTOCYBaHHS!
NPWMUCiB HOPMATMBHOTO akTa?

UM € HaaABHOIO NpakTuKa 3BepHeHHA 1o ECIMJ1 abo HaABHMMMN PilLleHHSA
€CINJ wopao 3acTocyBaHHSA NPUNUCiB HOPMaTUBHOIO akTa?
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Akwo € piweHHs ECIMJ, un BMKOHaNa YkpaiHa 3axoau iHauBigyanb-
HOrO I 3aranbHOr0 XapakTepy BignoBiAHO A0 3akOHy YKpaiHu «[po
BMKOHaHHS piweHb ECMJT i NpakTMKy 3acToCyBaHHA €BPOMeicbKOi
KOHBEHLii 3 NpaB NII0ANHW», WO iX CNPSAMOBAHO Ha YCYHEHHS HefoNiKiB
i cynepeyHocTein YAHHOro HOPMaTUBHOIO akTa?

KomeHTap

KOpranyHi TEKCTU HagineHo BMpasamu i TepMiHaMuy, Lo MakTb HEO-
[HO3HauYHe TpakKTyBaHHS, abo OLiHHWI xapakTep CymKeHb. Benvka
po/ib y NoA0NaHHI HEBU3HAYEHOCTI NPU 3aCTOCYBaHHI TaKUX NPUNUCIB
HOPMAaTUBHWX aKTiB HANIEXXNTb HOPMO3aCTOCOBYMM, 30KpeMa CyOBUM,
opraHam. Tomy BaknimBa posb y 3a6e3neveHHi BignoBigHOCTI topuany-
HOT MPaKTUKM BMMOraMm HOPMaTMBHUX aKTiB HaNeXnTb NPogeciniHoMy
topugn4Homy cepefosuily. OcobmBa posiby LibOMY HANEeXMUTb CyLOBIl
npakTuLi.

Taka npakTMka Mae 6yTu y3rop>KeHot0 3 YCi€l HPUANYHOK CUCTEMOO
Ta, 30KpeMa, Bignosigatv NpuUHUUNY €4HOCTI CYA0BOT MPaKTUKN.

BymoBax CTpiMKOT AMHaMIKM CycnifibHUX BiHOCUH Nepes Cy4oM CcTaB-
NATbCA AyXKe CKNafHi 3aBfaHHSA. BiH NOBUHEH yXBankOBaTW pPilLEeHHS
3 NUTaHb, AKi paHiwe B3araai He CTOANN Ha MOPSAAKY AEHHOMY i He
noTpebyBanu OPULNYHOTO PeryntoBaHHS.

BaxxnmBMM acnekTtom HpPUANYHOT BU3HAUYEHOCTI B AiSNbHOCTI cyay
€ BMMOra Of4HaKoOBOrO 3acTOCyBaHHSA MPUMNUCIB HOPMATUBHUX akTiB.
MpupogHo, WO HOPMK MNpaBa He MOXXHa TyMaduTy # 3acTOCOBYBaTK
CbOrOHI 7 TYT Tak, a 3aBTpa i B iIHWOMY Micli — iHakLwwe. [lep>aBHa,
30KpeMa cygoBa, Bnajga 3060B'sA3aHa 4OTpMMYyBaTUCA 06paHoi ropu-
ANYHOI NO3uLii Ta He BIAXMNATUCA Bif Hei 4OTH, OOKM He 3'ABNATbCS
Baromi i BunpaegaHi MigctaByM 3MiHUTK Ti Ta 3BEPHYTUCA A0 HOBOrO
PO3YyMIHHA TIiET UM IHLWOT HOPMWU. TakKMMK NigcTaBamMmm MOXYTb GYTH,
30KpeMma, BUSIBNEHHS NOMWUIOK NpuY iHTepnpeTauii abo po3BUTKY Npasa,
CYTTEBI (PAKTUUHI 3MiHM B CYCMiNIbHUX BiAHOCKHAX, OHOB/IEHHS OPU-
ANYHUX NOrNAAiB Ta METOAOMOTIYHUX NiAXOAIB, yXBa/IEHHS aKTiB BULLOT
HPUANYHOIT CnNn.
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BignosigHO A0 NyHKTIB 4 i5 YacTMHM YeTBepTOi cTaTTi 17 3aKOHY YKpaiHu
«[1po cyfoycTpiit i cTaTyc cyaaiB», TUM, WO 3a6e3neyye e4HICTb CUCTEMM
CyA0YCTPOIO, €, 30KPEMA, EAHICTb CYA0BOT NPaKTUKK i1 060B'A3KOBICTb
BUKOHaHHA Ha TepuTopii YKpaiHu cyfoBUX piwleHb. PilleHHA BULLUX
CY[,0BMX OpraHiB, 30kpema BepxosHoro Cygay, MatoTb 6yT1 OpiEHTUPOM
And 3a6e3neyvyeHHsa egHOCTI Cy[0BOI NPaKTUKM Yepes iXHI0O aBTOpUTET-
HIiCTb i 3HAUYLWiCTb ANA PO3BUTKY CYL0BOT MPAKTUKN.

LLle ogHUM flieBUM MeXaHi3MOM 3abe3neyveHHss e4HOCTI Cy0BOI Npak-
TUKM i MPUCKOPEHHS PO3risgy AesKUX KaTeropili cnpas, a 0mKe — po3-
BaHTa)XEHHSA CYJiB, € 3aNPOBaKEHHA B aAMiHICTPATUBHOMY CYLOYNH-
CTBi IHCTMTYTY TMNOBOI Ta 3pa3KoBOi CpaBsMu, WO, 6e3yMOBHO, CpUse
NOAO0NaHHIO FOPUANYHOI HEBM3HAYEHOCTI.
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PIBHICTb IMNEPEL
3AKOHOM
| HEQANCKPMIHALIA

a BiAMIHY Bif AeAKUX iHLWWX CKNaLHUKIB NPUHLMMNY BEPXOBEH-

CTBa Mpasa, Leil NPpUHLMN 3a3Buyaii PIKCyroTb Y KOHCTUTYLISAX.

He € BUHATKOM i KOHCTUTYLIA YKpaiHuW. BignoBigHO A0 YacTUHU
nepLoi ctarTi 24 OCHOBHOro 3aKOHY rpoMaisHN YKpaiHW MatoTb PiBHi
KOHCTUTYLiiHI Npaea i cB060AN Ta € PiIBHUMYK Mepeq 3aKOHOM.

Lle o3Hauae, no-nepuue, WO BOHN € piBHUMW Yy npaBax i ceobopax,
He3a/IeXXHO Bif, MiCLA HapPOMKEHHA Ta NPOXXUBaHHS, KONbOPY LUKIpW,
NOAITUYHUX, PENiriHMX Ta IHLWMX MepeKOHaHb, CTaTi, eTHIYHOro Ta cou,i-
aNbHOroO MOXOMKEHHS, MaHOBOrO CTaHy Ta IHLWMX O3HaK. byab-Aaknx
NpuBINeiB UM 0OMEXKeHb 3a BKa3aHUMW O3HaKaMWn He J0MYyCKaeTbCA.

Mo-gpyre, 3aKoH (iHWWIA HOPMATUBHWUIA aKT) Mae 3acTOCOBYBaTMKCA
0fHaKOBO [0 Pi3HMX OcCi6. Hikoro He moxxe 6yTM NOCTaBMEHO B Npu-
BifielioBaHe abo, HaBMaku, AMCKPMMIHOBAHE CTAHOBWLLIE 3a/IEXKHO Bij,
TUX Ke BKa3aHMX BULLE O3HaK. Lle BuNnvBae 3 KOHLUenNL,ii 04HaKOBOCTI.
PiBHiCTb Nepen 3aKOHOM 0OCOG/MMBOrO 3Ha4YeHHS HabyBae Npu 3acTo-
CyBaHHi OfHaKOBUX MiAcTaB PUANYHOT BiANOBIAANBHOCTI, CTATHEHb
3a MOPYLUEHHS 3aKOHY.

Mo-TpeTe, NPUHUMN PIBHOCTI 3a60pPOHAE HEOAHAKOBE CTaB/IEHHS A0
cuTyaUin, LWo € 0gHaKOBMMU, ab0 OfHaKOBe CTaB/IEHHS A0 HEOHAKO-
BUX CUTyaLiA.

OcTaHHA BMMOra Habyna nigBuLLLEHOT akTyanbHOCTI Y 3B'A3Ky 3 NoTpe-
6010 B 3ab6e3neyveHHi opraHamMmu fep>KaBHOi Blagu Ta MiCLLEBOro
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caMOoBpsSyBaHHS, a TaKoX iXHIMW NocagoBUMKU ocobamMu NPUHUUNY
HeAUCKPUMIHALT LWoAo npas i cB060 4 BHYTPILLHLO MepeMilleHunx ocib.

Mo-ueTBepTe, NPUHLMN PIBHOCTI y NpaBax Ta PiBHOCTI nepej 3aKOHOM
nepegbayae TakoX PiBHWIA AOCTYN A0 Cyay, O4HaKOBI MpaBay NMpoLLeci
34iiCHeHHA NpaBoCyAAs, TO6TO NPaBo Ha BUC/IOB/IEHHA CBOET NO3WLi,
KOPWUCTYBAHHA PIBHMM MPaBOM Ha 3axXMCT TOLLO.

1. PiBHONpaBHICTb

Un yxBasieHHs HOPMaTMBHOTO akTa He CMPUYUHUTL NPSMOi abo ono-
cepenKoBaHOI ANCKPUMIHALLi?

UM MICTUTb HOPMATMBHUWIA aKT NPUINCK, SIKi YIiTKO 1 O4HO3Ha4YHO 3a60-
POHSATL AUCKPUMIHALLIHO?

Un BCTAaHOBNKOE HOPMATMBHUIA akKT MEXaHi3MWU, L0 YHEMOXX/IMB/OKOTb
BUHWKHEHHS cUTyaLii ANCKPUMIHaLLii?

UM He MICTUTb HOPMAaTUBHMWIA aKT NPUMUCHK, WO ANCKPUMIHYIOTb MEBHUX
cy6'eKTiB 3a/1eXKHO Bif IXHbOrO cTartycy?

UM He MICTUTb HOPMATMBHWUIA aKT MPUNUCK, WO AUCKPUMIHYIOTb OCIO
Ha NeBHIn TepuTopIi?

Un He MICTUTb HOPMAaTUBHWIA aKT NPUMUCK, WO ANCKPUMIHYIOTb OCi6
3a PeniriiHOK 03HaKoK?

UM He MIiCTUTb HOPMATMBHWUIA aKT MPUNUCK, WO AUCKPUMIHYIOTb OCIO
3a reH4epHoOK 03HaKoH?

UM He MIiCTUTb HOPMATMBHWUIA aKT MPUNUCK, WO AUCKPUMIHYIOTb OCIO
3a NONITUYHUMW NEePEKOHAHHAMWN?

UM He MICTUTb HOPMATUBHWIA aKT MPUNUCH, L0 AUCKPUMIHYOTb OCi6
3a BiKOBOI O3HAKOH?

Un He MIiCTUTb HOPMAaTUBHUIA aKT NPUMMUCK, WO ANCKPUMIHYIOTb OCi6
33 ETHIYHUM MOXOPKEHHAM?

UM He MICTUTb HOPMATUBHUIA aKT MPUMUCU MOBHOI AUCKPUMIHAL,i?
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Un He MicTUTb HOpMaTVIBHI/II\/’I akKT npunnumcu, wo ,EI,I/ICKpVIMiHyIOTb 3a
MaliHOBMM CTaHOM?

UM He MICTUTb HOPMATUBHUIA akT MPUMWCU, LLO AUCKPUMIHYIOTh 3a
iHLWMMK 03HaKamMun?

KomeHTap

PiBHONpaBHICTb Hacamnepeq o3Hayvae 3abe3neyveHHs cyb'ektaM ofHa-
KOBOTO CTaB/IEHHA A0 HUX i3 60Ky iHWNX Cy6'eKTIB, NnepesyciM opraHis
ny6ni4YHOI BNagn (gep><aBHUX OpraHiB, OpraHis MicL,eBOro camoBpS-
JyBaHHSA TowWw0). O4HAKOBICTb Y LbOMY BMMNAaAKy PO3YMIETLCA He B 3HA-
YEHHI IGEHTUYHUX XapaKTePUCTMK NeBHUX Cy6'eKTiB abo 06CTaBuH.
BoHa He € NOHATTAM YMCTO apUPMETUHHUM ab0 TEKCTYasIbHO NOTIYHNM.

OcHOBa UbOro NOHATTA — 3abe3nevyeHHs O4HAKOBUX MOX/INBOCTEN
Ans cy6'eKTIB, AKi 3BepTaloTbCs 4O OpraHiB Ny6/iYHOI BNaan 3 NeBHUX
nuTaHb. Yepes Lie NnTaHHA PiBHONPAaBHOCTI HE Mae ifjeanbHO YiTKOro
BM3HAYEHHS, OCKIiNIbKM [/15 BCTAHOB/EHHS MOHATTA PIBHOCTI cnif Bpa-
XyBaTh YAMasIO Pi3HOMAHITHUX acneKTiB — CKNaAHUKIB pPiBHOMPaBHO-
CTi. 3-MOMIXK TKX, WO HabiNbLIe BMMBAKOTb Ha HUX, €, 30KpPEMa, Taki:
BiK, CTaTb, MOBa, HasiBHICTb, 6pakK abo KifIbKiCTb MaiHa, AKE HaIeXNUTb
cy6'eKTy, MONITUYHI, PenirinHi NepekoHaHHs Towo. TakuMn Kateropi-
AMM, K «PIBHICTb MPaB YCiX YNEHIB MIIOACLKOI0o pofy», ONepye npeam-
6yna 3aranbHOi geknapauyii npas noauHW. [1o Hel Ui iei BucnosnoBanmv
6arato cBiTOBMX (hinocoiB i mucanTenis, ogHaK HaihbinbLOI Barn y
CTBEPKEHHI 1 nonynapu3aLiiigein piBHoNpas'sa 3irpasio XPUCTUSHCbKE
BUEHHS. Tak, 30Kpema, 3anoBifb Xpucra npo 0608 A0 6AMKHLOTO 5K
[0 camoro cebe € OCHOBOR, Ha fKili 6a3yBasiocs BYEHHS MPO PiBHO-
npas's, afke came B Kateropii piBHOCTI cnig po3rnagaTy 3aknuk Icyca
XpucTa, BSIKOMY BiH fla€ HACTaHOBM LLOA0 NMO6OBI 40 BCiX, XTO CKNagae
HanbmXye KONo CnifKyBaHHA NOAVHN.

TyT BaXXMBO TaKOXX PO3YMITH, LO SK TOAI, TaK i HAHI Ay>Xe BaXXKO BCTa-
HOBUTK KpuTepii piBHOCTI. Lli KpuTepii € 04eBUAHO PIZHMMMK B KOXX-
HOI TIOANHKN, OCKINbKM MU MOXXEMO OG'EKTUBHO CTBEPAKYBATH, LLO
piBeHb /1IO60BI Nt0JeNn caMunx Ao cebe TaKOX PI3HUTLCS. XTOCb [0 cebe
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CTaBUTLCA MOBNAKNMBILLE, HDK A0 6/IN3bKUX, & XTOCb, HaBNaku, nepes
caMnm COGOK CTaBMTb HabaraTo CepMO3HiWi i cKnagHiwi 3aBgaHHs,
HX nepepg iHWKWMK, | Habarato cysopille nutae 3 cebe camoro, Hix 3
iHWNX togeit. Y yacu XpurcTa Ui Kputepii 6ynn nepegycim MopanbHUMM,
TpaguuinHMMK. 3 TOTO Yacy NOYMHAETbCS cnpoba iX IHCTUTYLINHOIo
CTAHOB/EHHS Yy BUTNAAI NEBHUX HOPM Mpasa.

Hartenep, okpiM 3aranbHOro0 OPIiEHTUPY NPO PIBHOMpPABHICTb, WO
MICTUTBCA B KOHCTUTYLiAX Aep>KaB, MDXKHAPOAHUX [OroBopax, Haui-
OHa/NbHUX 3aKOHaX, BXXUBAKOTb TAKOX 3aX0fiB OO BTIIEHHS LbOro
NPVHLNXNY B KOHKPETU30BaHILLOMY BUINAAi. 30KpeEMa, y pOMaHo-rep-
MaHCbKMNX fep)aBax Le BifbyBaETbCA LUNAXOM YXBaE€HHA OKpeMumX
3aKOHIB i Ni3aKOHHMX HOPMAaTUBHUX aKTIB, LLO iX NPUCBAYEHO pery-
JIIOBAHHIO NMEeBHMUX acrnekTiB NPUHLMUNY PiIBHONPaBHOCTI (3a CTaTTHO,
pPeniriitHMMmM, NONTUYHNMM NEPEKOHAHHSAMM TOLW,0). 3HAYHOMO MIpPOHD
LbOMY MPUCBAYEHO MPUNUCK MpoOLecyanbHOro 3akoHogaBcTBa. B
aHrN10-CaKCOHCbKMNX Aep)aBax Ue NMTaHHA pO3B'A3yl0Tb nepenycim
CyZW, YCTAHOBIOOYN [i€Bi NpeuefeHTu, WO MOXYTb TakK HUMU W
3a/IMWMNTUCh, & MOXKYTb Y NOAANbLLIOMY OTPUMATW BTINIEHHA B akTax
3aKOHOJaBCTBa.

| BCe XX, HaBITb 3a OPAKOM YITKUX KPUTEPIIB BUSHAUYEHHS MOHATTSA PIBHO-
NpaBHOCTI Ta A0ro NOB'A3aHOCTI NepeAyciM i3 HopMaMu i TpaguLiaMn
NeBHOI Aep>kaBun abo colianbHOT 0AMHNLI, WO T Ui HOPMKX CTOCYHOTbCS,
AVCKPUMIHaLii He MOXe iCHyBaTuM 06e3 HasABHOCTI YiTKMX OOMEXEHD,
TO6TO — TaKOT cUTyaL,ii, KON NEeBHi Cy6'eKTU HE MaTUMYyTb 3aKOHHO
06r'pyHTOBaHO| NepeBarn (NP1BiNE) NOPIBHAHO 3 IHLWMMK O0cobamu,
KpuTepii Takoi 3a60p0OHM BCTAHOBUTU He NerLle, HiXK KpuTepii BU3Ha-
UEHHS$1 PiIBHOMNPABHOCTI, OJIHaK EBO/KOLIHO OACTBO BM3HAYWNIO MNEBHI
CTaHM BIAHOCWUH y CyCMiNbCTBI, Ki He BiANOBIAAOTb MOHSTTIO «PIBHO-
NPaBHICTb», a € 03HaKaMN AMCKPUMIHaLii. BOHM He € BUYEpPNHUMMU, i
KOYXHE CYCNiNIbCTBO MOYKE YCTAHOBUTW BHAC/IAOK CBOro cneymgivyHoro
PO3BUTKY Ha CBOIli TepuTOpPIi Ta B CBOIX 0COGINBUX YMOBaX BnacHi
[04AaTKOBI KpuTepii abo BiAMOBUTUCSA Y BUAO3MIHUTU UYNHHI KpUTEpI,
OflHaK nepeBaxkHa OiNbLUICTb HAronowWye Ha TOMy, WO6 HaBeaeHi gani
06MEXEHHS 6yNn B HAsIBHOCTI.
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3abopoHa npsamMoi abo HenpsaMoi AUCKpUMiHaLii Bignosigae npa-
BWAY Mpo Te, Wo ii mae 6yTn BUCNOBAEHO B 3aKOHOAABCTBI YiTKO I
OAHO3HAYHO. A Le 03Ha4aE, WO Pi3HOMaHITHI cnocobu TyMadeHHs
uiei HOpMU MaroTb MPU3BOAUTU 4O OAHOIO i TOrO CaMoOro pesysb-
Taty. AN uboro taka 3ab0poHa TaKoX Mae BiAnosigatv BCTaHOB/e-
HAM HOPMATUBHMMW aKTaMW MexaHi3MmaMm, AKi YHEMOX/IUBIIOTb
BMHUKHEHHS cuTyauiiAncKkpumiHauii. IXx po3po6neHHs — 3aBaaHHs
LiOHalinepLLe AepXXaBHMX OpraHiB Ta iHWWX opraHis nybnivyHoi Bnagw. |
6a3yBaTt NOOYyLOBY TaKMX MeXaHi3MiB BOHM MOBUHHI Ha NonepeaHLOMY
[JOCBifi ICHYyBaHHA CBOEI Ta iHLWINX AiepXKaB, aTakoX Ha AOCBigi Npodink-
HUX MiXKHapOAHUX OpraHisauin Ta Hefep>XXaBHMUX OpraHisauii, npeg-
CTaBHUWKIB TPOMaAsAHCbKOro CyCnifibCTBa, YMEID CMPaBOl € MUTaHHA
HeaUCKPpUMIHaLT.

3acaan BigMNOBIAHUX MeXaHi3MiB YHEMOX/UBNEHHA AUCKPUMiHaLii
3aknafeHo iy KoHctutyuii Ykpainum. YactvHa gpyra ctaTTi 24 BU3Havae,
LLIO He MOXKe BYTV NPUBINEIB UM 0OMEXEHb 3a O3HaKaMn pacu, KoJibopy
LKIpY, MOAITUYHUX, PENITIAHNX Ta IHLINX MePEeKOHaHb, CTaTi, ETHIYHOrO
Ta CcoLiaIbHOro NOXO[KEHHS, MaiHOBOrO CTaHy, MiCLI NPOXXMBaHHS,
33 MOBHMMW ab0 iHWKUMKW O3HaKamu. PO3BUTOK LMX 3acaf notpebye
Hacamrnepes aKTUBHOI 3aKOHOAaBYOT pOo60TU NapnamMeHTy Ta ix npak-
TUYHOT iIMN/IEMeHTaLLii opraHamMy NyonivyHOi BNagu.

3-MOMIXX BaXKNIMBUX KPUTEPIIB, Ha sIKi BApTO 3BEPHYTM yBary npu po3po-
61EeHHI aHTUANCKPUMIHALIHWUX MPUNKCIB 3aKOHOAABCTBA, €, 30KPEMA,
KpuTepiii BiACYTHOCTI AUCKPUMIiHaLii3a ctaTycom. Lle o3Havae, LWo
He3aseXHOo Bif CTaHOBMLLA NOANHM Y CBITi 32 OHAKOBMX YMOB pi3-
HUM NIFOASAM HaNeXuTb MaTh OHAKOBI MOXX/TMBOCTI, )KOAHWX NPUBINeiB
He gonyckaeTtbcs. MpuBinei MOXIMBI nuLle y pasi, Konnm 3MiHKETbCA
He CTaHOBMLUE NIOLEN, a YMOBMU, Y IKUX BOHW nepebyBatoTb. |HKONM
LOMYCKaETLCA Te, L0 Ha3nBalTb «MO3UTUBHOK AUCKPUMIHALLiED»:
KOMM NOAMHA, sika BMKOHYBana 0CO6AMBO BaXkKMBE A5 CycninbCTBa
3aBAaHHA abo pobuna 0co6GAMBO BaXKIMBY A5 CyCcninbCTBa PoO6OTY,
OTPMMYE NEBHY KiNbKICTb HAAMMLLKOBUX G1ar siK BifLLKO4yBaHHS NOpiB-
HAHO 3 TUMW NOAbMU, AKX A0 3AIACHEHHS Ui€l AiSNbHOCTI He 6yno
3aNy4vyeHo. Y nepeBaXkHiin GINbLLIOCTI BMNAAKIB TaKe BifLLIKOAyBaHHSA
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CTOCYETbCSA BiliCbKOBOCNY>XO0BL,iB-BETEPAHIB, MPaLiBHUKIB MOAiLi, LLO
BUKOHYBa/IM OCOGMNBO CKNajHi 3aBfaHHS, TOLO.

HactynHum kputepiem € Teputopia. AuckpumiHauis 3a Teputopiasb-
HOIO O3HaKOK TaK0XX He OMYCKAETLCS, OCKINIbKM Takuid CTaH cnpas 6yae
BiATlYHHAM KONOHianiaMy, xapakTepHUM 15 9Koro 6yna ekcnayarau,is
NOAVHN IIOAVHOIO 33 TEPUTOPIaSIbHOIO O3HaKOM, OCKINbKU fepia-
BN-KOJNIOHI3aTOPW eKcnyaTyBasiv KOMOHI30BaHi TepuUTopii Ak i3 nornagy
MaTepianbHUX, TaK iNACbKUX pecypcis. A Le, 3i cBoro 60ky, Npu3Beso
[0 ancbanaHcy MK CTaHOBULLEM /H04eN Y AepyKaBax-KoMoHi3atopax
i B KOJIOHIAX (HE HA KOPUCTb KOJOHIN). Hacnigkom Takoro ctaHy cnpas
YacTo HacTaBasa BiliHa KOJIOHIN 3a He3aNeXHiICTb.

LLle ofHi€l0 03HAKOO € peniris. AUcKpuMiHaLis Ha penirinHomy IpyHTi
TaKOXX Ha/IEXXWUTb [10 CTaHIB, KON PIBHOMPAaBHICTb CY6'EKTIB MOPYLUEHO.
Jep>kaBi He 4O3BONEHO OOMEXYBATU PENITito SIK TaKy. BUKNHOYHI NOB-
HOBa)KEHHSA Aep>KaBU LLOAO0 OOMEXEHb Yy PeniriiHiii cdepi 3actoco-
BYHOTbCS NIMLLE Y BUNAAKY 3arpo3un XUTTIO i 340pOB'to i rpomMajsiH.
B iHWKMX BMNagKax AyXOBHUI CBIT KOXXHOT NHOAMHN — Le i ocobucTa
crnpasa, i gep>aBa MOBUHHA 3a06e3MeunTM B LbOMY acnekTi MOBHY
cBoboay.

AHanoriyHe CTOCYETbLCA NMONITUYHUX MepeKoHaHb. 3abOpPoHATU
MOXXHa fiMLle Ty NOJITUYHY i4E0NOTit0, WO Hece 3arpo3y XUTTHO 7 34,0-
poB'to Ntogeli. He MeHLL BaXKIMBMMM € TeHAePHUI Ta BIKOBUIA KpUTepii,
OCKifIbKN CEeKCU3M i eAKU3M CTann Ha CbOrofHi HaA3BUYaliHO Baxk-
NIMBUMW iHAUKaTOpaMW PIiBHOMPABHOCTI, SKi Ay>Xe 4acTo cynepeyarb
TpaauLismM MeBHUX CYCMiNbCTB, YAM CNPUYNHAKOTL NOAEKYAN LOCUTb
3HAYHI CYTUYKN. TaKOX BaXK/IMBUMW € O3HAKN €THIYHOTO NMOXOXKEHHS,
MOBM Ta MaiHOBOTO CTaHy. HacnpaBgi uj, Tak caMo §IK i Ha3BaHi BULLE
iHLLI O3HaKW, € LUTYHYHUMUW KPUTEPISMW NOAINY Ntofel, XTo Mas 61 i mae
BBaXKaTMCA PIBHOMPABHMMMU, & OTXKE — TaKUMU CaMUMMU, AK iHLLI, KOMY
HaNeXXnTb MaTu Taki cami MOXK/IMBOCTI 3a OHAaKOBUX YMOB.
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2. PiBHIiCcTb nepep 3aKOHOM

Un Bignosifae 3mMiCT HOPMATUBHOIO akta MPUHLUKUNY PiBHOCTI BCiX
nepes 3aKoOHOM?

Un He nepepbayaec HOPMaTMBHUIA akT BMMaAKW HEOAHAKOBOro CTaB-
NEHHS$ 0 CUTYyaLiid, IKi MOXXYTb GYT MOPIBHIOBAHUMM (QaHa/IOTIUHMUMN)?

Uun He nepegbayac HOpMaTMBHMWIA aKT BUNMaAKN OQHAKOBOIO CTaB/IEHHS
[0 HEOOQHAKOBMX CUTYyaL,iin?

Un He nepepbayac HOPMATUBHWUI aKT iICHyBaHHA rpyn nogen 3 oco-
6/IMBUMU IOPUANYHUMUN MPUBINEAMN?

Un He nepepbavyae HOPMaTUBHUIA akT iCHYBaHHS OKPeEMUX OcCib i3 oco-
6NMBUMU IOPUANYHUMU NPUBINEAMN?

AKLO HOPMAaTMBHUIA akT nepegbavae NpuBINel, Yi € BOHN 06'€EKTUBHO
06rpyHTOBaHUMN?

AKWO HOpMaTUBHWUIT akT nepegbayae NpuBinei, um BiANOBILAOTb BOHM
NEriTMMHIN MeTi iX ycTaHOBNEeHHA?

AKWO HOpMaTUBHWUIT akT nepegbayae Npueinei, um BiANOBILAOTb BOHM
NPUHLLXNY OMIPHOCTI?

Un € BCTaHOBMEHI HOPMATUBHUM aKTOM MiNbr NeriTMMHO 06yMOB/e-
HUMKN?

SKWO HOPMAaTUBHWIA akT nepeabavae HafaHHs NeBHUX Mifbr, TO YK He
NOPYLWYOTb BOHW HaAMIPHO MPUHLMMY PIBHOCTI?

KomeHTap

PiBHiCTb CY6'eKTIB Mepep 3aKOHOM 4iTKO BiApi3HSETbCA Big none-
peaHbOro NPUHLUMNY PIBHOMPABHOCTI, OCKINbKN, SIKLLIO B NOMepeaHbOMY
BMNa/Ky PIBHICTb LLOHainepLue ctocyBanacs BigHOCUH rpomMaasiH OamH
i3 04HUM, TO B LibOMY BMMNaAKy PO3rnsgatoTbCcsi Hacamnepes BigHOCUHN
0Cco6u 3yCTaHOB/MEHMMU CYCMiIbCTBOM NpaBuaaMmn abo cTaHaapTamu,
AKi MaroTb BYTU OAHAKOBMMU ANs BCiX rpomMaasH. KOHKypeHLisa po3sy-
MiHHA 3aKOHIB K NpaBun abo cTaHAapTiB Mae JaBHIO iCTOPIlO.
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Tak, pO3yMiHHS1 3aKOHY SIK NpaBuia NOBeAiHKM, L0 NOro BCTaHOB/IEHO
KMMOCb, XapakTepHe ans ginocodii Nlrepbepta Maprta 1a horo nocri-
[OBHUKIB | HOCUTb HaTenep Ha3BYy «NO3UTUBI3M». BignosigHoO [0 Uiel
hinocodii, gepkasa, AK yocobsieHHs1 BOJIi CYCNiNbCTBa, OTPUMYE BCHO
NMOBHOTY Bflagu Hag Aoro YneHamu, a OmKe, MOXe i MOBMHHA Perynto-
BaTU MaKCUMasIbHO AeTa/ibHO NOBEAIHKY FPOMafAsiH.

Lle po6buTbCs 3a JOMOMOrOH BUAAHHS MUCAHMX 3aKOHIB, Nig3aKOHHUX
HOPMAaTMBHMX aKTIB, & TAKOX HafaHHA YMHHOCTI B HaLiOHaNbHOMY
3aKOHOJaBCTBI HOpMaM MDKHapOHUX AOroBopiB, WO iX nignucaHo
Ta patngikoBaHO BigMOBIAHOK AeP>KaBOt0. Taka cMTyalis, Ha NepLUnii
nornag, € 3p03yMifnioo, 0fHaK BOHA MICTUTb Uiy HA3KY Npobnem yce-
peauHi. HailronosHiwa 3 HUX KPUETLCA B CYTHOCTI CaMOro MOHATTA
«MpaBuno». BOHO 03Hayae ycTaHOBEHY KMMOCb MOCIAOBHICTb AilA,
AKY Ma€ BUMHUTK Cy6'eKT y NneBHMX ymoBax. OCHOBHOI Npo6aemMoto
LbOro NMOHATTA, AKa KMAAE TiHb HA ePeKTUBHICTL TEOPii NO3NTUBI3MY,
€ Te, LLO NPaBWUIO PErystoe MNPOLLEC, a HE pe3ynbTar.

Came 4epes Ue € HEMOOAMHOKI BMMAAKW, KON YiTKO AOTpUMaHUM
NOpPsAOK YUYMHEHHS NEBHMX Aili BIANOBIAHO A0 3aKOHY NPM3BOANTL A0
pes3ynbTarty, AKuii BUBOAMTL 3a MeXi NpaBa. Y BUNafKy X i3 iHWMM Nigxo-
[OM PO3YyMIiHHSI 3aKOHIB SIK CTaHAapTiB Mae 3BOPOTHE Micue. CtaHaapT
[aneKko He 3aBXAW Peryse NPoLec 34IMCHEHHS NMEeBHOI AisNbHOCTI.
B OoCcHOBI cTaHgapTM3aLii NeXXnUTb NOHATTA pe3ynbTaTy, a OTKe, came
pe3ynbTat Mae 6yT! MipUIOM TOrO, HacKibKW BigMnoBigae 4n He Bif-
NnoBigae 3aKOHYy NeBHa MNOBe/iHKa OKPeMOoi 0coou.

3 no3uuili >xe BepXOBeHCTBa Npasa (NpaBoBAaAas) NPUHLMM PIBHOCTI
nepef 3akOHOM Ma€ OpraHiyHoO NoeHyBaTK B CO6I 06MaBa acnekTn — i
npouec, i pesynbtar. BogHouac y pasi KOHQNIKTY MK HAMW nepeBary
cnig Bigfaeatu octaHHbOMY. OfHaK Ua repeBara He Mae cama cratu
NpasW/IoM, i, BIANOBIAHO, HEXTYBAHHA NPOLLECOM Mae ByTu NnLIe BUHAT-
KOBWUM iNinLLe YiTKO 06I'pyHTOBaHMM KOHKPETHUMUW 06CTaBUHaMU OKpe-
MOi cuTyaLii. HexTyBaHHSA X pe3ynbTaTtoM Ha JOorogy npouecy s3arani
€ HeNpMNyCcTUMUM.

CyTHiCTb NpUHUMNY PIBHOCTI Nepej 3aKOHOM PO3KPUBAE TaKOX HMN3Ka
Moro cknafgHukiB. HainepLumin acnekT, AKnia cnig 6patun fo yBarn, — Le
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BiACYTHICTb YiTKO NnepegbayeHnxy HOpPMATUBHOMY aKTi BUNaAKiB
HepiBHOTO CTaBMEHHSA 40 CUTyaLild, WO MOXXYTb 6YTM O4HAKOBUMMU,
M, HaBMakwu, PiBHOrO CTaBMEHHA A0 cUTyaLiil, AKi MOXYTb ByTK
Heo4HaKOBUMMU.

OCHOBHUM IHAUKATOPOM TaKMX CUTyaLlili € pesynbTar, CUMBOJ/IOM SKOro
6yne nopyleHHA 6anaHcy Mk cyb'ektamu. Lle cxoxe Ha cuTyauito 3
peasbHOro XWUTTS, KON NeBHWUI Cy6'eKT oTprmaB fikecb 6naro 6e3
yepru, Konu iHWi cy6'eKTn CTOATL B 4ep3i, abo, HaBMaku, Cy6'eKT, AKWUiA
CTOSIB B Yep3i, He OTpMMaB MeBHOro 6nara, ToA4i AK iHWI Cy6'eKTH, LWIO
CTOANN y 4Yepsi pa3oM i3 HUM, Taki 6nara oTpumanu. Taka cuTyauis
Np13BOANTL A0 AMcOanaHCcy cTaHOBULLLA MPUBINEi0BaHWX | HEMPUBIe-
MoBaHux cy6'eKTIB, i caMe Ha 6pak Liboro gucbanaHcy BKasye NpuHUMN
piBHOCTI nepef 3akOHOM. [Npy LbOMY TYT ICKPaBO BUAHO, LUIO B LUX
BMNafKax BUMAraerbCs OTPUMAHHA He NuLle NeriTMMHOro pesysb-
Taty (BiACYTHICTb MPUBINEIB, OTPMMaHHS TOr0 caMoro 6nara, Wo oro
oTpUMasu iHWi), a M GOTPUMaHHS npoueaypu (aKy yocob6110€ cam hakT
noTpebu cToATM B Uepsi). BogHouac cam (hakT HassBHOCTI L€l uepru
B NEBHMX BUNagKax Moxe 6yTu i NPOIrHOPOBAHO, OCKIIbKN, AKLLO
BCi, XTO CTOSIB i XTO He CTOSIB Y 4eps3i, OTpuMaroTb BignosigHe 6naro i
MOMEHT MOro OTPMMaHHS (4ac) He 6yge (hakTopoMm, SKUA BNINBAE Ha
iXHE 3a10BOMIEHHS Bif OTPMMaHHA LbOro 6nara, 710 hakTtop npoecy

-

MO>Xe 1N HE MaTh TaKoro Bn3Havya/ibHOro 3Ha4eHHA.

[HWa YacTMHa KpUTepiiB € TICHO MOB'SI3aHOKO 3 MOHATTAM NpPUBINeiB. Tak,
HOPMAaTUBHWUI aKT He Mae nepegbadaT iCHyYBaHHS rpyn nogen is
0COGNMBMMU LOPUANYHUMKU NPpUBiINeamun. TOGTO Le 03HAYaE, Lo He
Mae ByTV TaKoro 3aKOHOAABYOr0 PillEHHS, KOMX 3a O4HaKOBUX YMOB
OflHI rpynu Nogein MoXKyTb OTpUMaTK Ginblue 6nar i nepesar, HixX iHLLUi.
Cam (haKT HasiBHOCTI TaKOro MexaHi3aMy B 3aKOHOAaBCTBI € MOPYLUEH-
HSM NPUHLKUNY PIBHOCTI Nepen 3aKOHOM i caM COBO0H0 BXe CTaBUTb Nif,
CYMHIB AOTPMMaHHS NPUHLNINY BEPXOBEHCTBA NpaBa (npaBoBnagas)
SIK TaKOro. AHa/IONYHO Lie CTOCYETLCS He N1Lie rpyn A4en, a ik npu-
BineiB, WO iX ycTaHOBMEHO ANA iHAUBIAYanbHUX OCI6.

YTiM npusinei BCTAaHOBNIOKOTh, | 6yBalOTb BUNaAKKW, KON iX yCTAHOB-
JIEHHA He MpU3BOAUTb OO MOPYLEHHA MPUHUKUNY PIBHOCTI Nepeq,
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3aKOHOM. Lle Mmoyke GyTu, KOnM Taki NpuBinei € 3aKkoHOA4aB40 1 06'eK-
TUBHO OBGI'PYHTOBaAHUMMN.

Taki npuBinei MoXyTb HabyBaTu ABOX ()OPM — aBaHCy M BifLIKO-
JyBaHHSA. B 060x BunafKax ycTaHOBNEHHA NpuBINeiB NOTpiGHe Ans
36anaHCyBaHHA cTaTycy 0Ocib, WO BMKOHYIOTb HaA3BMYANHO BadK/IUBI
NS cycninbCTBa 3aBAaHHS, UMM BUTpPaYatoTb Bifiblue CBOIX 0COBMCTUX
pecypciB, HX iHLWI uneHn cycninbcTBa. o6 BigHOBUTK BanaHc cTaTycy
TaKux OcCif, cycnifibCTBO MOXeE 3aKOHOM HajaTtwu BignosigHi npusinei
abo Hanepepq, abo No ToMy, ik ocoba abo rpyna oci6 y4nmHUTb CBOKO
BUHSATKOBY M KOPUCHY A58 CYCMiNbCTBA QiANbHICTD.

OfHakK y LUbOMYy BUNaAKy Chif fy>XKe YyBaXHO BMBYATU HE TiNbKWU, KOO
MIpOtO TaKi NpuBinei 6yno 3akoHO4aB4YO N 06'€KTMBHO OGI'PYHTOBAHO,
a i 3'coByBaTW, HACKINbKN NErTUMHOK 6yna MeTaix yCTaHOBMEHHS.
Yci 06r'pyHTYBaHHSA BiANOBIAHMX NPMBINEIB MatoTb 6a3yBaTUCS He N1Lle
Ha TOMY, WO 3aKOHOAaBCTBO MNependaynno Takuii Nopsiaok, a i Lo
iCHyBa/IM Ta ICHYHOTb 0G'EKTUBHI (haKTOPW, SKi CMIPUYNHAKOTL HasBHICTb
BiAMOBIAHOI NiNbrn. [,OogaTKOBO A0 LIbOro acnekTy Chif Ao4atn TakoXx
TaKy BaXK/IMBY O3HaKy, K AOMIpPHICTb (MPOMNOPLIAHICTL) yCTAHOB-
NEeHNX NPUBINEIB, a)Ke KOXHA BUHATKOBA AiSNIbHICTb NHOAMHN Mae
CBOI MeXi, SiKi MOBUHHI BiANOBIAATN MeXam MOXNNBOCTeN (Nepeaycim
thiHaHCOBWX) BiAMOBIAHOI Aep>kaBn abo TepuTopianbHOI rpoMaaun.

YcTaHOBMIEHHS1 HENPOMOPLIHO BENMKNX NPUBINEIB NpM3Bese 4O Nopy-
WeHHA 6anaHcy MiXK YyneHamu cycnifbCcTBa Ta 3p06uThb Taki npusinei
caMoL,iNto 34iCHEHHA BIANOBIAHOI AiSbHOCTI, 3a AKY iX yCTaHOB/HO-
KOTb. Lle yacto npun3BoAnTb 40 3HMXKEHHS BiANOBIAHOT AKOCTI. BogHO4ac
HenponopuiiHO Mani npusinei HiBeNOKTL cam (hakT ix iCHyBaHHSA 1
YCTaHOB/EHHSA, NO3asK BOHU He ByAyTb HaNIeXXHUM CTUMY/IOM AKICHOIo
BUKOHAHHS BaXK/IMBOT AiANbHOCTI. IHLWI acnekTty opraHiyHO NOXoAsATb
i3 Ha3BaHUX BuULLe.

[JopeyHnm Npurknagom 3acToCyBaHHA TakMX MigXO4iB MOXe 6yTu gis
3aKkoHy YKpaiHu «po 3abe3neyeHHs piBHUX NpaB Ta MOXINBOCTEN
XKIHOK | YyonoBikiB». Lleii 3akoH, 6ynyyn 06'€eKTUBHO OGYMOB/IEHUM Ta
NEriTMMHUM, Ma€ Ha MeTi 3a6e3neynTn NapuTeTHe CTaHOBMLLE XKIHOK i
YOJOBIKIB Y BCiX chepax XUTTELIANbHOCTI cycninbcTBa. MpoTte obpaHi
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HOPUAUYHI MexaHi3MK ioro peanisadii He 3a6e3nevyloTb Ai€EBOro Ta
LOMIPHOrO peryntoBaHHA peanbHUX CYCMiIbHUX BIAHOCKH, WO Cnpu-
UYMHSIE CIPUHATTA Ta 4il0 BCbOrO 3aKOHY BUKPUBIIEHO.

3. HeguckpumiHauis Ta OCHOBHI BUMOTIU

Un He MICTUTb HOPMATUBHUI akT MPUNUCKU, WO € MNPAMOIO
ANCKpUMIHaLLen?

U He MICTUTb HOPMATUBHWI aKT MPUMNKUCK, WO € HEMPSIMO
ANCKPUMIHaLLED?

UM MiCTUTb HOPMATMBHWUI aKT NPUMMCH, WO CTAHOB/ATL Mepesik 03HaK
MOXMBOI ANCKPUMIHALLIT?

Un MiCTUTb HOPMAaTUBHUIA aKT NPUNUCK, L0 BU3HAYAKOTb YMOBM NO3U-
TUBHOT ANCKPUMIHALLIT?

AKL,0 HOPMAaTUBHWIA aKT CTaBUTb OCOOY B HEPIBHE CTAHOBMLLE BiHOCHO
iHLUIMX, TO Y/ BUNpPaBAAaHe Take CTaHOBULLE NENTUMHOKO METOH?

AKLL0 HOPMAaTUBHWIA aKT CTaBUTb OCOBY B HEPIBHE CTAHOBMLLE BifHOCHO
iHLUNX, TO UM € TaKe CTAHOBMULLE LOMIPHUM?

U nepepbavae HOpMaTUBHWIA aKT AieBi 3ac0bM 3axXMCTy Big ANCKPU-
MiHaLiAHOro 3acTocyBaHHS HOpPM Mnpasa?

KomeHTap

[AunckpumiHauis cama no cobi € yoco61eHHAM NOpPYLUEHOro 6anaHcy
MK FOPUAMYHMM CTaHOBULLEM PIi3HMX CY6'EKTIB 3a O4HAKOBMX YMOB.
OcHOBHa MeTa YTBEPKEHHS MPUHLMMNY BepxXOBEHCTBA Mpasa (npa-
BOBMaaasa) nonsarae B 3abe3neyeHHi HaaBHOCTI 6anaHcy MK ropuany-
HMM CTaHOBMLLEM OCI0 y AepykaBi, aTakoX y BiAHOCUHAaX MiXK 4ep>KaBoto
Ta ocoboto.

Y Taknx BigHOCMHAaX He MOXe 6yT abCOMOTHOrO NapuUTETY, OCKI/IbKK
CYyCcniNbCTBO AeneryBano AepykaBi BUKOHAHHSA BadK/IMBUX (DYHKLLA,
YyacTMHa 3 IKMX MOXEe BMMarat 06MeXXeHHs1 cBO60AM NIOANHUN, OfHaK
NPVHLUMN BEPXOBEHCTBA MpaBa (MpaBOBafasa) yCTaHOB/OE YEPBOHI
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NiHii, 3a Aki opraHamMm ny6ni4YHOI Bagn He [O3BOJIEHO 3axX04AUTU NpU
3/1iiCHEHHI CBOIX MOBHOBAXXEHb.

AK y>ke HeoHOPAa30BO 3a3Hayasoca B nonepesHix nigposginax, npo-
6n1emMa nonsArae B TOMY, WO 3i 3MiHOKO YMOB Jiy>Xe CK/1afHO YiTKO BU3Ha-
UYMTW TaKi YepBOHI NiHii, OCKiNbKK Te, WO 6YN0 HEMOX/NUBO YSABUTU
pokiB 20-25 ToMy, HaTenep € aGCONKTHO MPUAHATHUM (Hanpuknag,
NOLIMpPEHEe HWHI MOHATTA NiAMNPUEMHULLKOI AiANbHOCTI, HA AKOMY 6a3y-
€TbCA BCA CMCTEMa eKOHOMIKM PO3BUHEHOTO CBITY, 38 PafAHCbKNX YaciB
OyNno KpuMiHani3oBaHO AK MOHATTA CNeKynsuii, 3a Lo NoamM oTpumMy-
Ba/IM peanbHe MokapaHHsAa). Te, WO B 6aratbox AeprkaBax 3a0xouy-
€TbCA 3apa3 3afnsA MigBULLEHHS NOAATKOBUX LOXO0AiB, 60pOTbOM 3
6e3po6iTTAM Ta 6aratbOX iHWMUX NO3UTUBHUX 3MiH, 3aCyIKyBanocs
" 3a60pOoHSANOCA B pagsaHCbkMii nepiog. OcCib, 0X0umnx 34iACHIOBATY
NiANPUEMHULBKY Li/IbHICTb, AUCKPUMIHYBa/N LLIAXOM BCTAHOB/IEHHSA
NpsMOi 3a60POHU Hali 34iACHEHHS Ta MOKapaHHA 3a MOPYLUEHHS TaKoi
3a60poHn. MCKpMMIHALLO, O4HaK, HE MOXXHa po3rnagatn sk abco-
NOTHe 3710. HUM BOHa, 6e3yMOBHO, € B TOMY BUMaAKy, KO AUCKPU-
MiHOBaHa 0coba abo rpyna ocié He OTPUMYKOTb JOCTYMNY 4O MEBHUX
6nar, 0 AKUX 3a TUX CaMMX YMOB OTPUMYIOTb AOCTYN iHWi ocobu, ane
/iMle Togi, SKWOo AOCTyN IHWMX Ocib Ao Takux 6nar He € NeriTMMHO
06'eKTBHO 06YMOBNEHUM.

ByBatoTb BMMaAKW, KOMM AUCKPUMIHALLIO 3aCTOCOBYHOTh i3 MO3UTUBHOLO
METOHO, LLI06 JaTh Bpa3NMBMM BepPCTBaM HaCeneHHs MOX/MBICTb BigHO-
BUTK GanaHc i3 iHLWMMKX (MEHLLI BPa3NMBUMM) BEpPCTBaMU LLIOAO CBOMO HOpU-
[AVMYHOrOo CTaHOBULLA. Y TaKOMY BMMaAKy 3aKOHOAaBYi HOPMU MatoTb ByTH
He NinLie NeritTMMHO 06yMOB/IEHMMMU, a i BpaxoByBaTh Te, L0 OCHOBHOO
METOHO X YIPOBaMKEHHST Mae 6yTU NiATPUMaHHS 6anaHcy HpPUANYHOIO
CTaHOBWULLA Pi3HMX BEPCTB HaceneHHs. MapnameHT Npu yXBaneHHi Taknx
3aKOHIB MOBMHEH CUCTEMHO aHasi3yBaTW CTaH CripaB He TilbKN B KOH-
KPETHOMY BMNaAKy, a/ie  BpaxoByBaTU PerynsaTMBHUI BB MOX/TMBOTO
PILLEHHA Ha BCHO HOPUANYHY CUCTEMY KpaiHW. [na 3a6e3neyveHHs Lporo
3aKOHO/aBui aKT! MatoTb BKKOUATU Taki HUXKYEHaBEdEHI acrekTu.

LLloHalineplue, HOPMATMBHMWIA aKT HE Ma€ MICTUTW NPUMACIB, SiKi € NPS-
MO AUCKPpUMIiHayieto. Lle ocobnueo Baxnuneo ans KoHcTuTyuii, 3a
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HOpMamU SKOTXXOAHUM YMHOM He MOBUHHO 6yTK cuTyaLii, Wo ABnsana
6 cob0t0 NpAMY ANCKPUMIHaLLiI0 Byab-AKOi OKpeMoi ocobu abo rpynu
0Ci6 3a abMAKOH 03HaKOK: MOBHOIO, ETHIYHOIO, MONITUYHOIO, CTaTEBOIO,
penirinHoto Towwo. TakMx HOPM He Mae 6yTU TAKOXX B aKTax 3aKOHOAaB-
CTBAa, WO iX yXBaJIEHO Ha OCHOBI npunucie KoHcTutyuii. Kpim TOro, y
pasi nignucaHHa abo patudikayii MKHapOAHOro AOroBOpY YKpaiHu,
AKNIA MICTUTb HOPMMU, LLIO BCTAHOB/IKOKOTb O3HAKU MPAMOI ANCKPUMIHA-
Lii, cnig TakoX ykasyBaTu Ha Taki Bunagku abo Ha etani nigrotoBky Ao
nignncaHHs JOKyMeHTa, abo Mifg vac Moro patugikauii.

He MeHLL BaXkIMBO, LLO6W B aKTax 3akOHOAaBCTBa He 6yn10 NpUNMCIs, K
€ HEMPAMOIO AUCKPUMiHaLielo. HenpsamMa AUCKpUMIHAL i — MOHATTS,
CKNafHiwe Bif NPsAMOI, OCKiNbKK ii, IK NpaBuno, BUNUCAHO Tak, LIO
4acTo caM (haKT ANCKPUMIHALLT BUSBUTM HEMPOCTO. IHWa CKNagHICTb
nonsirae BTOMYy, LLO 6yBalOTb BUMaAKKW, KON HeNpAMY AUCKPUMIiHaLLito
MOXHa 3anucatu Ao BignoBigHUX HOPM MWMOBOJ/I, HEHaBMUCHE. Y
Taknx BUNajKax BOHa MOXe 6yTn 0co6AnBO NiACTYMHOLO.

Tum, Lo Nonerwye cnpaBy BUSIBAEHHS MPSIMOT abo HeNPSAMOi ANCKPUMI-
HaLii, € Nepenik KpnTepiiB abo 03HAK MOX/INBOTANCKPUMIiHaL,ii. Taki
0O3HaKM MatoTb BYTW UiTKO nepenbdaveHi B HOPMaTUBHOMY aKTi, i BOHU
MaroTb OYTM OPIEHTUPOM ANs TUX, XTO B NoJasibLLIOMy 6yae iAoro 3acTo-
COBYBATW. YCTAHOB/IEHHS TaKMX O3HaK JOMOMOXe HOPMO3aCTOCOBYMM
opraHam 9iTKilwe 3p03yMiTV CYTHICTb TOTrO, LLO B MEBHOMY CYCMNiNbCTBI
BBA)XKAETbCA MPSIMOIOD ab0 HEeNpsIMOK0 AUCKPUMIHALLIED, abu NPUCKO-
pUTM Npouec HOPMO3acTOCyBaHHS, 3pOOUTU MOr0 MeHL TPUBAJIUM.
PiBHOYACHO cAlig pO3yMiTi TaKOXK, LLO caM NPOLLEC YCTAHOB/IEHHS TaKMX
03HaK He MOXke BYTU CTanMMm, OCKINIbKY, SIK )K€ HEO4HOPAa30BO 3a3Ha-
yasocsa B nonepegHix Nigposainax, yMoBM 3 4aCOM MOXXYTb 3MIHUTUCS,
asne, He3Bakaroum Ha 3MiHy IX CUCTEMW KOOPAMHAT, 3aKOHOLaBCTBO Mae
3a6e3ne4ynTI YiTKUIA Nepenik 03Hak, SKi 0yayTb CBIAYMTY NPO MOXXINBY
HasIBHICTb AMCKPUMiHaLii. TOMy HOPMO3aCcTOCOBYI OpraHn MOBUHHI
[Jy>Xe YBaXKHO MigxoauTn A0 aHanisy BUKNageHMX B akTi 3aKOHO4aBCTBa
HOPM, 3ICTaBUBLLN iX 3yMOBaMU, LLO 3MIHUIXCA, Ta 3BEPHYBLUN yBary Ha
BCi 3MiHW, LLIO CTa/MCs 3a HOBUX YMOB, i, BiANOBIAHO, BiAKOPWUryBaBLLN
HOPMM 3aKOHOABCTBA.
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Mpw ouiHIOBaHHI HOPM 3aKOHOABCTBA BAPTO TAKOX 3BaXKaTW Ha Te, um
€ B HOpMaTMBHOMY aKTi MPUNUCK, SKi BM3HaAYalOTb YMOBM MO3UTUB-
HOT gncKpuMiHaLii. Mpo NO3UTUBHY AMCKPUMIHALIIO BXXe MLIocs B
nonepejHix nigpo3sginax. BoHa, 30kpema, Mae MicLe B TUX BUMNafKax,
KO/N MEBHI BEPCTBU HaceNleHHA OTPUMYHOTb MepeBarn BHacnifoK BXe
NOHECEHUX HUMU HaAMIpHUX BTpAT Ha 6naro cycninbctea aboy Bunaj-
Kax, Konv B TaKuii cnoci6 cycninbCTBO HaMaraeTbCst JOMOMOITU MOoro
ufieHaM, AKi, Ha Xasb, Bif NPUPOAN MOCTaBNEHI B HEPIBHI YMOBW.

[onaTkoBo cnif TakoxX 3BEPHYTY yBary i Ha TO BMNagoK, KoM Hop-
MaTUBHWI aKT CTaBUTb OCOGY B HEPIBHI YMOBM BiAHOCHO IHLUNX: UM €
Take NOJIOXKEHHS NeritTMMHUM (TO6To TakuMm, LWO Aoro nepegbayeHo
aKTamn 3aKoHofaBcCTBa) Ta 4OMIpHUM (TOGTO TakMM, LLO NMOBHOO
MipOoo Bifob6paXae HaflaHHA TaKoi KifIbKOCTI A04aTKOBUX MOPIBHAHO
3 iHWKUMK cy6'ekTaMm Bnar, aka 6yae aHi 6i/bLLIOKD, aHi MEHLLO, HDK T4,
Lo noTpibHa ANnA BiAHOBEHHSA NOPYLUEHOro 6anaHcy).

| ocTaHHIl, ane He MEHLW BaXXNMBUI acnekT LUpOro NpuHUMny — ue
3abe3MneyeHHss HOpMaTMBHMM akKTOM AieBUX 3ac06iB 3axXMUCTy Bif
OVCKPUMIHALIAHOro 3acTocyBaHHSA HOpPM MnpaBa. 3acobu 3axu-
CTY MOXYTb B6YTW Pi3HUMM: 3BEPHEHHS A0 BiANOBIAHOT KOMMETEHTHOI
nocajaoBOi 0CO6M OpraHy BUKOHaBYOi Bnaan abo opraHy MicLeBoro
camMOBpPSilyBaHHS, 3BEPHEHHS 10 Cyay, iHLLI 3aKOHHI MexaHi3aMu 3aXUCTy
0Ci6 Bi AMCKPUMIHALIMHOIO 3aCTOCYyBaHHS NPUNMXCIB NpaBa.

4. Oco6MBOCTI ANCKPUMIHaL,iT B OKpeMUnux BunagKax

Un MiCTUTb HOPMAaTMBHUIA akT 0BI'PYHTYBaHHSA NOTPEeOM B NO3UTUBHIN
AncKkpuMiHaLii?

Uun Bignosigae nepenbavyeHa HOPMATUBHUM aKTOM MO3UTUBHA ANCKPU-
MiHaLis neriTMmMHIn meTi?

UM € B HOPpMATMBHOMY aKTi MPUMMCK, LLIO YiTKO BU3HAYalOTb KOHKPETHMX
0ci6 abo rpynu, LWoA0 AKNX 3aCTOCOBYETLCA NO3UTUBHA AMCKPUMIHALif?

Un nepepbavyae HOPMATUBHUIA aKT YACOBUI MPOMIXOK MO3UTUBHOI
OVCKpUMIHaLi?

PiBHicTb Nepef 3akoHOMI HegucKpuMiHauis » CTop. 89



Un nepegbayac HOPMATUBHUI aKT CKacyBaHHS MO3UTUBHOT UCKPUMI-
Hauii No fOCATHEHHI MeTn?

Uu Bignosigae nepenbaveHa HOPMATUBHMM aKTOM MO3UTUBHA AUCKPU-
MiHauis NPUHLUKUNY JOMIPHOCTI?

Uun gonae nepegbayeHa HOPMATUBHUM aKTOM NO3UTUBHA AUCKPUMIHA-
Ljisi CTPYKTYPHY HepiBHICTb?

Uun ponae nepenbavyeHa HOPMaTUBHMUM aKTOM MO3UTUBHA AUCKPUMIHA-
Lia martepianbHy HepiBHICTb?

Uun gonae nepegbayeHa HOPMATUBHUM aKTOM NO3UTUBHA AUCKPUMIHA-
LS HEPIBHICTb MOXXNBOCTER?

KomeHTap

AK yXXe HeoIHOPa30BO 3a3Ha4vasiocs BULLE B MOMepPeaHix po3ginax, B
OKpeMux BUNagkax AUCKpUMiHaLis B 3aKOHOLAaBCTBI € 4OMYCTUMOIO B
MeXax NPUHLMNY BepPXOBEHCTBa Npasa (npasoBnags). PiBHOYaCHO
cnif nam'atartu, WO OCHOBHOIO BifMpaBHOI TOYKOK TaKuUX BUMaAKiB
Mae 6yTU iX BUHATKOBICTb | HECUCTEMHUI XapakTep. AnckpuMiHaLis €
MOXX/IMBOIO MepefoBCiM K BifLUKOAYBaHHA MEBHUM YneHam Cycnifb-
CTBa, KOTpi 3p06UN LLOCh HaA3BMYaHO 3HAYHe A5 CYCNiNbCTBa, LWOCh
Take, WO He 6yno 6 nig cmny iHWWM AOro YneHam i Bif YOro BOHM Ta
iHLi YNeHn cycninbCTBa OTPUMaNN BenuKi 6nara.

Mpu LbOMYy KOeiLiEHT KOPUCHOI Aii TaKNX BUMHKIB Y/leHa CycnifiibCcTBa
abo Takoi rpynu oci6 Mae 6yTM HaA3BUYaMHO BUCOKWUM, Hacamnepes,
yepes Te, LLO came CyCMifibCTBO Mae 060B'A30K BU3HAUUTU, HACKINTbKY
6islbLLe BOHO rOTOBE BUTPATUTK CBOIX PECYPCIB (IHOACLKNX, MaTepiab-
HUX TOLLLO) 3a415 3a6e3neyeHHs Takux Nisibr i npuBineis. BogHovac npm
HaflaHHi NMeBHUM HOpPMaM 3aKOHOAABCTBA 03HaK AUCKpPUMIHALT cnig,
KpiM BULLIE3a3HAYEHOr 0, 6paTy [0 yBarn TakoX HaBeAeHi HXX4e yMOBW.

Tak, 6yab-AKWA Taknii HOPMATUBHUIA aKT Ma€ MICTUTM OBIPYHTY-
BaHHA MOTPIGHOCTI gUCKpUMiHayii. byab-akuiA BigcTyn Big ycTa-
HOBJIEHMX YCTaNEeHNX NPaBua Mae ByTN YiITKO MOSICHEHO 1 0GI'PYHTO-
BaHo. LLloHalinepLue, Le CTOCYETbCA TUX 3 HUX, AKi HaByayTb cTatycy
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ANCKPUMIHaLiMHUX. HopmaTMBHUIA akT Mae nokasatu, SSKUM came
YMHOM Takuii MPUNNC 3MOXKE BIAHOBUTM GanaHC MK MpaBaMu BCix
yfeHiB BiANOBIAHOrO CYCMiNbCTBA, Y TOMY 4YMCAi A TUX, XTO TaKOX
3a3HaB NeBHMWX BTpaT, aje Npu LbOMY He OTpMMaB 6nar, Wo ix oTpu-
Ma/n iHLLi,

JopatkoBo [0 06rpyHTyBaHHS MOTPIGHOCTI ANCKPUMIHALLi cnig 3ayBa-
XKWTK, WO HasiBHa AMCKPUMIHaLif, nepefbaveHa Tako HOPMOIO, Mae
BigNoBigath NeritTMmHin meti. Lie o3Hauae, WO KOXeH nepegdayeHuni
AVCKPUMIHALIMHOK HOPMOHO acnekT Mae 6a3yBaTuCst HA HOpMax iHLOro
HOPMAaTUBHOIO aKTa BULLOMO PiBHSA, KW, 3i CBOrO 60Ky, NOCTaBUB 3a
MeTY HasiBHICTb CaMe TakOi HOPMU. Y LibOMY BUNaAKy 06rpyHTYBaHHSA
HasABHOCTI TaKOi HOPMU Ma€E MIiCTUTUCSA B TOMY HOPMATUBHOMY aKTi
BMLLOrO PiBHSA, LLO HM YCTAHOB/IEHO O3HAYEHY METY.

HacTynHMM KpuUTepiem Takoro NpUHUMUNY € HasiBHICTb Y HOPMaTUBHOMY
akTi npunucy (Npunucis), WO BM3Ha4Yae (BM3Ha4yaroTb) KOHKPETHUX
0ci6 abo rpyny ocib, CTOCOBHO SKMX 3aCTOCOBYETHCA MO3NTUBHA
ANCKpUMiHaLis. Taka BMMOra € MPOAOBXEHHSIM HEOAHOPA30BO BUKNA-
[JEHOI BMLLE BMMOTU LWOAO YiTKOCTi )OpMY/It0BaHb HOPMAaTUBHUX aKTiB
i HEOAMIHHOCTI 3P0O3yMiNOro NOSCHEHHS MPUYNH Ta HacniakiB 3anpo-
Ba)KEHHS AUCKPUMIHALIAHMX HOPM. 3-NOMIDK MPUYNH TaKOro nosc-
HEHHS1 Ma€E MicLle TaKOXX BMMOra BKasaTW Ha KOHKPETHUX oci6 abo
rpynu ocib6, wo im Taka ANCKpUMiHaulis 6yae BUrigHOK. AHaNOrIYHO B
TaKux BUMNagkax peKOMeHAYyeTbCS BU3Ha4aTh TakoXX rpyny ocié abo
0ocoby, Wo ix 6yge ANCKPMMiIHOBaAHO. Lie € OfHIE0 3 BUMOT HOPUANYHOT
BW3HAYEHOCTI, WO gonomaratime cy6'ekTamM 4iTKO ycBigomnwoBatu i
PO3YyMITK Hacnigku cBoix Ajl.

He MeHLW Ba>knMBMM acnekTom € i Te, L0 HOPMaTUBHUIA aKT, SKWiA
MICTUTb ANCKPUMIHALINHWIA Npunuc, mae nepegbadaTtuy AOro ckacy-
BaHHA MO JOCATHEHHI YCTAHOBJ/IEHOT B LbOMY aKTi MeTu. CKacyBaHHS
ANCKPUMIiHaLiAHOI HOPpMN — HeoAgMiHHA YMOBA LOAO BCiX AMCKPW-
MiHaUiAiHMX HOPM (44 TO HOPM MO3UTUBHOI AUCKPUMIHALT, Y1 HOPM
BNacHe AMCKPUMIHaLLT), OCKiNIbKN ANCKpUMIHaLia (y 6yab-skii popmi) €
SBULLLEM TMMYACOBUM, SIKe CBiOMO BNPOBaMKYETLCSA Ha MEBHWIA Nepios
yacy Ansl [OCATHEeHHSA BCTAHOB/EHOI 3aKOHO4ABCTBOM NEriTUMHOT METN.

PiBHicTb Nepef 3akoHOMI HeagucKpuMmiHalis » CTop. 91



Mo ii gocArHeHHi noTpeba B HAABHOCTI TaKOT HOPMU 3HUKHe, BigTak ii
Mae 6yTn cKacosaHo.

AHanoriyHo nonepeaHbOMY PO34iny, TYT TaKOX ifeTbCA NPO MNPUHLMN
OOMIpHOCTI ANCKpUMiHayii. HaBiTb SKLLO Ti 3anpoBaXyeTbCcA B NEB-
HOMY HOpPMAaTMBHOMY akKTi, i po3Mip i epekT MaTb B6YyTV AOMIPHUMU
Bi4HOCHO TOrO BigLWKOAYBa/bHOIO (KOMMEHcauiiHOro) BMNaaKy, Lo
Moro Taka AMCKPMMIHALiS NOKIMKaHa 36anaHcyBaTu. 3a pO3MipoOM
BOHa He MOXXe OyTV aHi MEHLUOH, aHi 6iNbLIOoK 3a 4ONYCTUMUIA ANs
YCTaHOB/IEHHSA NOTPIGHMIA GanaHc.

Y pamMKax BWU3HaA4YeHHS AOMIPHOCTI AMCKpUMIiHALIT BApTO TaKOX
3BEPHYTW yBary Ha OKpeMi CYTHICHI XapaKTepUCTUKN AUCKPUMIiHa-
Lii, 30Kpema Taki, iK NogoNaHHsA NO3UTUBHO ANCKPUMIHALIED
CTPYKTYPHOI HEPIBHOCTI, MaTepianbHO| HEPIBHOCTI Ta HEPIBHOCTI
MOXNMBOCTeN. Ll Tpn acnektn CTOCytoTbCA camMOi CyTHOCTI MOHATTA
ANCKPUMIiHaLLi. AK y)Ke 3a3Ha4yanocs BuLle, Npu YCTAaHOBEHHI ANCKPU-
MiHaUiiHUX NPMAKUCIB Y HOPMATMBHOMY aKTi CMlig KepyBaTucs ix Tumya-
COBMM XapaKTepoM, i BOCHOBY LibOro Ma€ 6yTu NOKNageHo BUKOHAHHS
NOTPIOHMX 3aBAaHb — TaKMX, 30KpeMa, Npo siKi ckazaHOo BULLE WOAO
NOJ0NaHHA CTPYKTYPHOI HEPIBHOCTI.

)KogeH rpoMagsHWH He NMOBUHEH BigyyBaTW, LWO BiH CTPYKTYPHO BiA-
pi3HAETLCA Bifg iHWOro rpomagaHuHa. Lle cnig 4ONOBHUTU TUM, LWO
rPOMaAsaHNH, He3BaXKa4M Ha ioro MaiHOBWiA CTaH, He MOBUHEH Bia-
YyBaTW YTUCKIB ab0 AKUXOCH iHLINX AUCKPUMIHALIHMX NPOSBIB, KOTPI
cBigumnm 6 Npo Te, WO AOro NpaBoBMii CTATYC HE BU3HAIOTb iHLLI rpoMa-
[SHM ab0 LLO BOHW HEXTYOTb HUM. OHOYaCHO Bce Le Mae CrpuinmaTmcs
yepe3 PO3YMIHHS PIBHOCTI rpoMajsiH, rnepefoBciM Yepes PiBHICTb
MOXX/IMBOCTEN 32 OQHAKOBUX 30BHILLUHIX | BHYTPILLHIX YyMOB. TOMY HOpMM
3aKOHOaBCTBa, LU0 MalTb AUCKPUMIHALINHWIA XapakTep, Mae 6yTu
BMMMCAHO Tak, WO6 BOHW He yCTaHOB/OBaIN HEPIBHUX MOX/IMBOCTEW,
a, HaBnakw, ix 3anpoBafyXeHHA Mae BUMNPaBATU CUTyaLito Ta NPU3BO-
OVTU [0 yCTaHOBNEHHA 36anaHCoBaHMX BIAHOCUH YNEHIB CyCniNbCTBa
OAMH 3 O4HUM i HaJaBaTW iM OfHaKOBI MOXK/IMBOCTI 3a OHaKOBWX YMOB.
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5. Mo3uTnBHa gUCKPUMIHaLLig

Um MiCTUTb HOPMAaTUBHWIA aKT MPUNNUCH, WO 06'EKTUBHO O6I'PYHTOBYHOTb
BUNAAKN AUCKPUMIHALLIT?

AKLWO HOPMATUBHUI aKT MICTUTb AMCKPUMIHALIAHI NPUANCK LLOAO
BiliCbKOBOC/NY>KOOBLLIB, SIKOK MipOHO Lie 06I'pyHTOBaHO i BUNpasaaHo?

FKLLO HOPMATVMBHUIA aKT MICTUTb AUCKPUMIHALiiHI NPUNXCK CTOCOBHO
0cCi6, WO nocTpaxanu Bif katacTpodg abo Katak/i3miB, AKOK MipoH
Le obrpyHTOBaHO i1 BUNpaBAaHo?

AKLLO HOPMATMBHUIA akT MICTUTb ANCKPUMIHALINHI NpunnucK wop[o
Ntofen 3 06MeXEHNMUN MOXK/TMBOCTAMM, SIKOKO MipOtO Lie 06r'pyHTOBaHO
 BMNpaBgaHo?

AKLLO HOPMATMBHUIA akT MICTUTb ANCKPUMIHALIRHI NpunucK wop[o
YYHIB Ta CTYEHTIB, SIKOK MIpPOKO Lie 0GI'PYHTOBAHO i BMNpaBhaHO?

AKLLO HOPMATMBHUIA akT MICTUTb ANCKPUMIHALINHI NpunucK wop[o
NMEeHCIOHEPIB, AKOK MIpOI0 Lie 06rpyHTOBaHO i BUNpaBgaHo?

FKLWO HOPMATUBHUI akT MICTUTb NPUNWCU PEeNiriinHOi AMCKPUMIHALLT,
SIKOKO MipOKO BOHU € O6IPYHTOBaHUMU i BUNpaBAaHUMMN?

AKLWO HOPMATMBHUIA aKT MICTUTb MPUNUCK OCBITHLOI AMCKPUMIHALLT,
AKOK MipO0 BOHU € O6I'pyHTOBaHUMU i BUNpaBaaHnmm?

AKLLO HOPMATUBHWIA aKT MICTUTb MPUNUCK TEPUTOPIaNIbHOT ANCKPUMI-
HaLlii, IKOl0 MipOO BOHUM € O6GI'PYHTOBAHVUMMU i1 BUNMpPaBaaHNMn?

KO0 HOPMAaTUBHUIA aKT MICTUTb MPUNNCYA MOBHOI AMCKPUMIHALLii, AKOO
MipPOI BOHW € OGI'PYHTOBaHUMW W BUNpaBLaHUMn?

AKLLO HOPMATMBHMWIA akT MICTUTb NPUMUCK MOMITUYHOT ANCKPUMIHALLT,
AKOK MipO0 BOHU € O6I'pYHTOBaHUMK i BUNpaBgaHnmm?

KomeHTap

Mo3nTMBHa AUCKPUMIHALIA € OAHUM i3 TUX i1 BUAIB, WO Ha NepLini
nornag He maB 61 BMK/IMKATM XXOLHOIO 3aHEMOKOEHHS, OCKI/IbKM «MO3U-
TUBHE» CMPUIAMAETLCS SIK «XOpoLLe». BogHouac, Xou i NO3NTUBHWIA, Ll
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BU, ANCKPUMIHALLT NpU LbOMY He rnepecTtae 6yTv AUCKPUMIHALLIED 3
ycima i nepeBaramu i Hegonikamu. OfgHak Takuii ii Bug mae Ginblue
nepesar.

Tak, NO3UTMBHY AVCKPUMIHALLIKO 3arMpOBapKY0Th Y TOMY BUNAAKY, KOM
pi3Hi rpynun HaceneHHs OTPUMYIOTb aBaHCOM Jeski 6nara sk BigLKoay-
BaHHSA 3a MaibyTHi ixHi fii HA KOPUCTb CycnifibCTBa abo OTPMMYHOTh TakKi
6nara NOCTPakTyM K BUHAropoay 3a BUMHEHHA 0COBANBO KOPUCHUX
Zi Ha 651aro cycninbCcTBa B MMHY/IOMY.

OcHOBHa MeTa MO3UTMBHOI AMCKPUMIHALIT nonsrae B yCTaHOBJ/IEHHI
6anaHcy MK HOPUANYHUM CTAHOBMLLEM OCI6, WO CTaHYTb 06'€KTOM
TaKoi ANCKpUMiHauii (AMCKPMMIHOBaHMMMK), Ta 0COBaMU, SKMX BOHa
He TOPKHeTbCSA. BogHouac ueii Bug AUCKpUMIHaLi KpUTUKYHOTb 3a Te,
LLIO B NEPEBaXKHIN BiNbLIOCTI BUNaAKiB BOHa Mae Ha MeTi yCTaHOBUTYU
6anaHc, 6a3oBaHWUIi Ha CTAaTUCTUUHI PIBHOCTI, | YaCTO He BPaxOBYE
iHWi YNHHWKMN.

MO3WTMBHY AMCKPUMIHALLIKO YACTO TAKOXX KPUTUKYHOTb 3BUYaliHI NN, SKi
MOXYTb HE PO3YMIT/ CeHCY OTPUMAaHHS NEBHUMM Tpynamm HaceneHHs
fofaTtKkoBux 6nar. Y TakoMy BUNagKy naetbcst abo nNpo 6pak 4ocTaTHbOI
06i3HaHOCTI OCib, AKi TaKUii CTaH crnpaB KPUTUKYIOTb, 3iX peaslbHUM CcTa-
HOBULLEM Ta CTAHOBULLIEM TUX, XTO € 00'€EKTOM NO3UTUBHOI AUCKPUMiHALT
(TO6TO 3i CTAHOM AMCKPUMIHOBaHKX). AGO XKy TakOMy BUNaAKy naetbes
NpPoO HeJOCKOHa/IMIA MEeXaHi3M YyCTaHOB/IEHHS BigMOBIgHMX MPUBINeiB,
AKNIA (haKTUYHO He NPM3BOAUTL 40 NOTPIGHOro edekTy.

MO3NTMBHY AUCKPUMIHALIKD Han4yacTiwe nepefbayeHo abo HOpmamm
3aKOHOAaBCTBa, abo Bi4MOBIAHUMY MICLLEBUMM TpaguLLisiMu, LLO iCTO-
PUYHO CKnanucsa B NEBHOMY CYCMiNbCTBi. BogHoYac 060B'A3KOBOO
YMOBOIO 711 HOPMAaTMBHUX akTiB, WO MICTATb NPUNUCU NO3UTUBHOI
OVCKPUMIHaLi, € BUMOraii 06'eKTMBHOT 06rpyHTOBaHOCTI. O3HaueHa
BMMOra KOpPEesETLCS i3 3arajibHOK0 BUMOIOHO, LO iT BUCYHYTO A0 AuUC-
KPUMIHaLiIHUX HOPM: iX Ma€e 6yTn MakCUManbHO MOSICHEHO Ta O6I'PYH-
TOBaHO Tak, Wo6 A0 HUX He Byno 3anuTaHb y GyAb-KOro, XTO CTaBuUTb
KOHEUHICTb 3anpoBafyXeHHS TakuX HOPM Mig CyMHIB. Tak, AN KOX-
HOro BUNajKy BCTAHOB/IEHHS AMCKPUMIHALIAHOT HOPMU (HaBiTh AKLLO
MaeTbcst NPO NO3UTUBHY AUCKPUMIHALLIKO) MatoTb BYTW NiACTaBy, Ha AKNX
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6a3yeTbCs Take pilleHHsN, a B igeani TakoXX Mae 6yTu i NpOrHo3 edekTy,
[10 AKOTO Mae NPU3BECTU 3anpoOBai>KeHHSA TaKOT HOPMU.

Okpim 06r'pyHTOBAHOCTI NO3UTUBHA AUCKPUMIHALA Mae Bignosigatn
IHLUMM BaOK/IMBUM KPUTEPISM, OGHUM i3 AKMX (i Y/ HE HAMBaXKIMBILLNM)
€ caM 006'eKT guckpuMiHauii (0coba, Wo ii ANCKPUMIHYIOTL). Tak, Mo3u-
TUBHY ANCKPUMIHaL O BiiCbKOBOCNY>XK6O0BL,IB 3aNpOBagXylTb
AK AaHWHY iX BaXK/MBIA posi B 3aXUCTi TEPUTOPIaNbHOI LificHOCTI Ta
HeLOTOPKaHHOCTI AepXKaBu.

Mo3anTnBHa ANCKPMMIiHaLLS BiiCbKOBOCNY>X0O0BLiB Bigoma Lle 3 AaB-
HiX AaBeH. Y OinblIOCTI CTapOAaBHixX Ta CepeHbOBIYHUX AepPXKaB Biil-
CbKOBOCNY)>X00BLi Manu NpuBineinosaHunini ctatyc. Yacto came Biii-
CbKOBa Cny>kba 6yna uM He €ANHMM CNOCOBOM 3MIHUTW CBIli cTaTycy
cycninbcTBi. Mpumipom, y CtapoaaBHiii IHAIT BiicbKOBOCNY>KO0BLLiB
6yN10 BUOKPEMNEHO SIK KaCTy 3a CTaTyCOM HMXKYY NNLLE Bif KacTh Xep-
LiB-OpaxmaHiB, ane BuLLYy 3a BCi iHLLI. Y pi3HUX geprkaBax i goTenep 36e-
piratoTbCa NpUBINei Ans BiliCbKOBOCNY)KOOBLLIB 3 OrnsiAy Ha CKNagHuin
XapakTtep iXHbOT Cny>X6u. Taky NO3NTUBHY ANCKPUMIHALLIO, IK NPaBW/IO,
CXBa/lbHO CrpuiiMae CycninbCTBO, OCKI/IbKM YacTo NpeAcTaBHUKM L€l
rpynn € B 6aratbox CimM'six, TOMY 1toAn Ao6pe 06i3HaHI 3 xapaKTepom
BIiCbKOBOT CNy>X6W i afeKBaTHO OLiHIOOTb NOTPIOHICTL TaKOT NO3u-
TUBHOT AUCKPUMIHALLT,

Jewo iHakwe cTaBNeHHA [0 iHLWWX KaTeropiin 06'eKTiB MO3UTUBHOI
ANCKpUMiHaLi (kaTeropin ANCKPMMiIHOBaHMX 0OCib). Tak, 30Kpema, No3u-
TUBHAa AMCKPUMIHALA NocTpaXaanux Bif KatacTpo®d Ta KaTaknis-
MiB He 6a3yeTbCA Ha KpUTepisax iX KOPUCHOCTI ans cycninbctea. Lle,
HaBMaku, € NPOABOM CYCMifIbHOro Muaocepas Ao N0Aei, AKi TMMYacoBo
noTpanuan B 4UCKPUMIiHaLiliHI 06CTaBMHW, 4YacTo BCynepey CBOili BONi.
3 0pHoro 60Ky, cycninbCTBO He 3000B'A3aHe HafaBaTu Taky NiATPUMKY, i
€ fiep>kaBu, feii NoKnafeHo Ha CTpaxoBi KoMNaHii (y Bunagky HasBHOCTI
CTpaxoBOro nosica). Ane nepesaxHa 6inbLWicTb CycNiNbCTB rnepeae
po3noAin i KoopAnHaLito Takoi NiATPUMKM AepiKaBi, TOMY NO3UTUBHY
ANCKpUMIHALiO TakuX NH0Len, K NpaBu/o, nepeabadyeHo HoOpMamm
HauioHa/lIbHOro 3aKOHO4AaBCTBa. BogHOYac Taki HOPMU He 3aBXAu
CXBa/IbHO CMPUAMAarOTbCSA CYCNiIbCTBOM.

PiBHicTb Nepef 3akoHOMI HeaguckpuMmiHauis » CTop. 95



JopatkoBo Ao BuLLe3a3HayeHol kKaTteropii, 4o creundiyHmx rpyn ocio,
WO € 06'EKTOM MO3UTUBHOT ANCKPUMIHALLI, Hanexartb Ntoan 3 obme-
XXEHNUMU MOX/IMBOCTAMM, YUHI Ta CTYAEHTU, & TAKOXX MeHCioHepw.
Lli Tpu Kateropii 06'egHaHO 4yepes Te, WO BCi BOHW CTaloTb 06'eKTaMu
NO3UTUBHOT AUCKPUMIHaLLii BHacnifoK peakuii cycninbcTBa Ha iXHIO
HEMNOBHY 3[aTHICTb peanidyBat CBOT MOX/IMBOCTI MOPIBHAHO 3 iHLLIUMKX
y/ieHaMun cycninbCcTBa. Tak, YYHAM i CTyfeHTaM 4acto 6pakye 3HaHb
Ta [OCBiLY AN NPUAHATTA O6IPYHTOBAHMX i 3BaXXEHMX pilleHb, TOMY
€ Lina HM3Ka acrekriB IXHbOTO XXUTTA, Ae CYCcnifbCTBO iX NO3NTUBHO
ANCKPUMIHYE. JTIOAN XK i3 0OMEXEHUMM MOXK/TMBOCTAMM i NEHCIOHEPW
4acTo TakK CamMO He MOXXYTb MOBHICTIO peani3yBatu CBOi MOX/IMBO-
CTi, ane vepes iHWIi YMHHUKWN: NepefoBCiM, Yepes cTaH 340p0B's, BIK,
iHLLi 06MeXXeHi MOXNINBOCTI. MO3UTUBHY ANCKPUMIHALLIO TAKUX U/IEHIB
CYCMiNbCTBA TAKOXX 4acTO HEOAHO3HAYHO CNPUAMAIOTL iHLWI YneHu
cycninbcTBa. 30KpeMma, faneko He BCi flepxXaBu CBIiTY 3anpoBaiXyoTb
TaKoro TUny Mo3nTUBHY AUCKPUMIHaALI0. € Aep>aBu, AKi He nnaTaTb
MEHCIN, LOMOMOrU YYHSIM | CTyAEHTaM, a TaKoX 0cobam i3 06MeXXeHMUN
MOX/IMBOCTAMMU, Nepekajaroyn Ui 3060B'A3aHHA HA HUX CaMUX, IXHIX
pPOAUnYIB, a TaKOXX Ha 61arofiHi Ta peniriiHi opraHisawii.

Mo3nTnBHaA AUCKPUMIHALLIS MOXe CTOCYBaTUCA TakKoX penirii. BoHa
Hacamrepen Nos'a3aHa 3TpaanLisMu BiANOBIAHOI iepyKaBu, AKi MOXYTb
nepegb6avatv HagaHHA nepeBary MeBHi PeniririHiiA rpyni NOpPIiBHSAHO
3 iHWoto. Taki Npuknagu B CBITi He NooAVHOKI. OAHaK NpuHUUN Bep-
XOBEHCTBa npasa (NpaBoBnagAsn) Bmmarae, Wwob y TakoMy BUNagky
NpeAcTaBHMKM IHLWNX PENITii TaKoX Masin NpPaBo BiflbHO CMOBigyBaTu
CBOI BIpOBYEHHA 1 OTPUMYBATK Bif fep>XaBu 3axMCT Big HenpaBoMip-
HUX NOCATaHb.

AHaNoriyHo Ao NO3UTUBHOT AMCKPMMIHALLT 32 O3HAKOH penirii BoHa
MO>K/IMBA TAKOXX 3a O3HAKOH OCBITU, KOMWU, HANPUKNag, Ans 34iRCHEeHHS
NeBHOI pOo60TM BCTAaHOB/OTb BMMOTY MaTh MEBHWUIA pPiBEHb OCBITK.
OpHak ue 06'eKTMBHO MOSICHIOETbLCA TUM, WO 0coba 6e3 TaKoi OCBITU
NPOCTO He 3MOXe BMKOHYBAaTU MeBHY poboTy, 6yae HEKOMMETEHTHOHO,
TOMY BCTaHOB/IEHHS TAKOro TUMNY MNO3UTUBHOT AMCKPUMIHAaLLIT BUAAETLCS
BUNpaBgaHNM.
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BofHouac ycTaHOB/IEHHA TepUTOpianbHOi, MOBHOTab0 MONITUYHOT
NO3MTUBHOI 4MCKPUMIHAL,ii Ma€ 34iACHIOBATUCS AY>Xe 06ePeXHO, agke
ue Ti cihepu, e gyxxe cknagHo OUiHUTU afleKBaTHO PiBeHb MO3UTUBHOI
AVCKPpUMIiHaLLi, o € NOTPIGHMM Ha KOHKPETHWI A MOMEHT, OCKiflbKU Le
3a/1eXUThb Bif Ay>Ke 6aratbox cyrnepeyvsimBnx YNHHUKIB.
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NOMIPHICTb
(MPOMOPLINHICTb)

PUHLMN AOMIPHOCTI (MPONOPLIAHOCTI) € OAHUM i3 BU3HAYAIbHUX

eNeMeHTIB y CUCTEMI CKNaflHNKIB BEpPXOBEHCTBA rnpasa (npa-

BOBMagA4d), xo4a Moro 6e3nocepesHbO A0 HUX | HE BigHECEHO
B LOKYMeHTI BeHeuilicbKoi Komicii «KuiB oriam CbBckiisi» («Mipnnio
npaesosnaaas»). Moro cnpsMoBaHo, Hacamnepea, Ha ycTaHOBEHHA
PO3YMHOro 6asaHcy MK MOTPIGHMMUN B AEMOKPATUYHOMY CYCMiNbCTBI
BMMafKamMn OOMEXEHHSA NpPas MIOAMHN Ta NEriTMMHOK MeTOH Takoro
obmeXXeHHs. Y npaktuui ECMNJ1 Take oTpuMano Ha3By «TeCTY Ha JOMIp-
HICTb». Xo4a B NpOLieci TpUBaNoi eBOHOLLT e MPUHUMN iICTOTHO PO3LUK-
pVB MeXi CBOrO BUKOPUCTaHHS, JOCATHEHHA H6anaHcy MK NpuBaTHUMU
Ta Ny6niYHUMK iHTEpEecaMU 3a/TNLLIAETLCA BU3HAYaUIbHMM i goTenep. Liei
NPUHLMN € BXKIMBUM N5 PO3YMIHHA OCO6010, y AKOMY NOPAAKY Ta B
AKMX BMMNagKax Moxe 6yTy 3aCTOCOBaHO OOMEXEHHS Npas NH0ANHK, &
TaKoX — fKi fiep>KaBHi opraHu ix MOXyTb 3aCTOCOBYBaTu. [1na opraHis
[ep>KaBHO| BNaauv Ta OpraHis MicLLEeBOro caMOBpPsALYBaHHSA Lie 03HAYaE,
LLO M He [O3BOJIEHO ATV HA BNAaCHWIA pPO3CyA Y NUTaHHAX peanisayii
npas NIOAUNHW, @ AO3BOMIEHO AiATU Nuwe BigNoBIiAHO 4O BU3HAYEHUX
KOHCTUTYL €0 Ta 3aKOHAMU MeXX | NOPAAKY.

KpimM 3a3HayeHoro, NpuHUMN JOMIPHOCTI perfamMmeHTye CniBBigHOLLIEHHS
MK MOCTaB/NEHOIO METOH Ta 3aco6amu i cnocobamu i AOCATHEHHS.
B ocHOBY LbOro NMPUHUKUNY NOKNaAEHO iAeto, 3rigHO 3 KO 3arasib-
HWIA iHTepec, WO HUM KepYETbCHA AepXKaBa, He MoXe ByTW TakuM, Lo
npuaywye csobo4y oKpemoi ocobu. XXoaHi CNoKycun obMexutn gii
ocobu, a TMM GinbLue 30BCiM 3HEBaXKaTK ii cBo6oay, mocunaro4vncb Ha
noTpeby 60poTL6M 3 EKOHOMIYHOK KPU30t0 ab0 iHLWINMMK CYCMiTbHUMMU
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Hebe3nekamu, y AEMOKPAaTUYHI Aep>kaBi, KepoBaHili BEPXOBEHCTBOM
npasa (NpaBoBfagasmM), He MOXe OyTN BMUMNpaBAaHoO.

Came B UbOMY peani3yeTbCs ifes cnpasennBoCcTi — 6a30BOi LIIHHOCTI,
Ha AKil I'PYHTYETbLCSA MpPaBo.

OcKinbkun niacTtaBu Ansa 06MeXxXeHHs1 npas i cBo604 NoanHN chopMy-
NTbOBAHO SIK Yy HaLliOHaNIbHNX KOHCTUTYLLiISIX, TaK i BaKTax Mi>KHapOAHOro
npasa LOCUTb 3aranbHO, Yy BUTA4I TaK 3BaHNX «OLIHHUX NOHATL», BUPIi-
LWasbHa pPonb y TAYMaYeHHI Ta KOHKpeTu3auii 3MicTy NpuHUMNY AoMip-
HOCTI LWOA0 KOHKPETHUX HOPUANYHMX CUTYaLLIA NPOAOBXYE Hanexaru
cyaam. Y npoueci TpuBanoi NpakTMku MiXKHapOHi cyaoBi yCTaHOBM,
30kpema €CI/1, Ta HauioHanbHi cyaun, nepeayciM KOHCTUTYLiiHI, chop-
My/tOBafIM HWU3KY BMMOT MPUHLUNY AOMIPHOCTI, WO iX y3aranbHeHO
MO>XHa 3BECTM [0 TaKOro:

» Oyab-siKi OGMeXeHHS OCHOBOMOJIOXKHUX NPaB i cBO604 € MOXN-
BMMW NIMLIE Ha NifgCTaBi 3aKOHy B nepefbavyeHnx KOHCTUTYLIED
(abo akTamy MiXHAPOLHOrO Mpasa) Linsx Ta nwe B MexXkax, Lo
€ NOTPIGHUMM 4N HOPMAIbHOTO PYHKLIOHYBaHHSA 4eMOKpaTny-
HOro cycninbLCTBa,;

> Taki O6MeXeHHS MatoTb 3aCTOCOBYBATUCH NULLIE Y BUNAAKaXx, AKLLO
Hemae MeHLU 0OTSHKINBUX 3axX0iB (3ac0biB i crocobis) 3anobiraH-
HA MOPYLUEHHAM npas i CBO6OY, iHLWNX OCib Ta 3a6e3neyeHHs ny-
6nivYHNX iHTEpECiB;

» Hacnigky 3axofiB, WO 06MeXyloTb pearnisaLito npae i cB0604, He
MatoTb OYTU HagMIPHUMK Ta MaloTb BYTU CYBOPO O6YMOBIEHUMM
METOH0, LLIO NepecnigyeTbes.

3apy6i>kHa cyioBa NpakT1Ka, 30Kpema npaktrka ECI/1, chopmyntoBana
TaKOXX NEBHI KpUTEPIT (X0 | He a6COMOTHO BM3HAYEHI) OLLIHHMX KaTeropi,
NoB'A3aHUX i3 Ny6AIYHUM IHTEPECOM, L0 MaoTb CYTTEBE 3HAYEHHS A/14
3aCTOCYBaHHA NMPUHUUNY OMIPHOCTI, AK-OT: «MOTPIGHICTb Y AeMOKpa-
TUYHOMY CYCMINbCTBI», «HEBIAKNaAHA cycnifibHa noTpebax», «nepecni-
JyBaHa npaBOMipHa MeTa», oAepPXKaHHS crpaBeMBOi pIBHOBArn Mk
«3arajlbHUM iHTEPECOM» Ta «iHTEPEeCcOM 0cobu» Towwo. HanpautoBaHHS
CTpacbyp3bKoro cyay y Ui LapuHi YMHATb iICTOTHWIA BNIMB Ha Hauio-
Ha/lbHy HOPMOTBOPUY Ii Cy40BY NMPaKTUKKW, 30KpeMa i yKpaiHCbKy.
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MpofoBXyoUM BUKOHYBATWN CBOKO rO/IOBHY (PYHKLLiIO SIK 3aci6 3abe3ne-
YeHHA cnpaBejMBOro 6anaHcy Mixk BUMoramu nyo6nivyHoro iHTepecy Ta
NoTpi6HIcTIO 3a6e3neyyBatn (hyHAAMEHTabHI NpaBa ocobu, NPUHLMI
JOMIpHOCTI B nepebiry cBOro po3BUTKY 3HAYHO PO3LWMPUB Aiana3oH
CBOEI Aji.
BiH € 3aCTOCOBHUM HUWHI He TilbKN N5 BU3HAYEHHS MEX MOXK/TMBUX
obmeXxxeHb nMpaB i cBO6OS NHOAMHM HOPMO3acTOCOBUMMU OpraHamu
Aep>kasu, a i ans:

» MOLUMPEHHS Ha BCi HANPAMM i BUAW JEPXKABHOI AiS/IbHOCTI, BK/HO-

YarouM 3aKOHOTBOPYY;

» OXOMMEHHS AK Ny6Ai4YHNX, TaK | IPMBATHMUX NPaBOBIAHOCUH.

Lle o3Hauae, WO Aia NpUHLMNY AOMIPHOCTI MOLIMPIOETLCA Make Ha
BCi HOpPUAVYHI NTaHHSA — Bif pernaMeHTayii NOBHOBaXeHb PIi3HUX
opraHis gep>kaBHOI BNagu, MiCLLeBOro caMoBpsifyBaHHA Ta ix 36anaHcy-
BaHHS, 3ano6iraHHs 3/10BXMBaHHI0 AUCKPELiiHMWN NOBHOBaXKEHHAMU
Ta BCTAHOBJ/IEHHS MeX CBOOOAM PO3CyAy A0 BUPILIEHHA MUTaHb NPO
CMiBBIAHOLWEHHA KOHCTUTYLIMHUX NpaB i 060B'A3KIB, BigMOBIAHICTb
nokapaHHA BUYMHEHOMY 3/104MHY, Npaui /1 BUHaropoau 3a Hei, npas i
060B'A3KiB KpeauTopa Ta 6OPXHMKA, a TaKoX Mpo 36anaHCoBaHICTb
npas CTOPiH Y Cy40BOMY NPOLLECi TOLLO.

1. OCHOBHI BUMOIM AOMIPHOCTI Ta CTaH IX 3aKOHO4aB4oro
YHOPMYBaHHS

AIKUM € 3aKOHOfaBYE YHOPMYBaHHSA MPUHLMMY JOMiPHOCTI?

AKMM € 3aKOHOAaBYe YHOPMYBAHHSA OKPEMWX efleMEHTIB NPUHLMNIY
LOMIpHOCTI?

Un goctaTtHbO NOBHO 3aKOHOaBYe YHOPMYBaHHSA Bifobpaxkae CyTHICTb
NPUHUMNIY AOMIPHOCTI?

Uun foCTaTtHbOK MipOH0 BU3HAYEHO YMOBU 6anaHcy MiXK NpUBaTHUMM 1
nyeniyHUMN iHTepecamm?
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AKi HopMaTMBHI aKTU NepeBaXkalTb Y BifOOPaXKeHHI LbOro NpuHLUMNy
Ta Oro eIeMEeHTIB: 3aKOHM Y/ Nig3aKOHHI aKTn?

U HeMaE CynepeyvyHoCcTeil B yHOPMYBaHHI LibOro NPUHLKUNY Ta oro
€/1eMEHTIB Y Pi3HUX HOPMATUBHUX aKTax?

U HeMae NporannH abo LiIKOBUTOro 6paky HOPMaTMBHOIO Perysto-
BaHHS OKPEMMX eNeMeHTIB MPUHLUMNY AOMIPHOCTI?

UM € neriTmMmHoOIO Ta iCTOTHOK MeTa, 3apain AOCATHEHHA SKOi o6Me-
»KeHo npasa?

Un € goctaTHbO OBI'pPyHTOBaHUMMK 3ac0bM AOCATHEHHA MOCTaBAEHO]
MeTn?

Us o6MEeXeHHA npaB OCib6 3aAnd JOCATHEHHA METW HacnpaBgi €
MiHIMa/IbHUM?

Un o6MeXeHHA npaB OCib 3afnd AOCATHEHHA METW HacnpaBgi €
JOMIpHUM?

Uun BignoBigae HOPMaTUBHUI akT NpaKTULi TOro, Ik KOHCTUTYLiAHW
Cyn YKpaiHn 3acTOCOBYE NPUHLMN LOMIPHOCTI?

Uun BignoBigae HOPMaTUBHWUIA akT NpPaKTULi TOro, K BepxoBHuii cyf
3aCTOCOBYE MNPUHLMN LOMIPHOCTI?

Uu BignoBigae HOPMaTUBHWUI aKT MPaKTULLi TOTO, ik EBpONeiicbKnia cyq
i3 NpaB OANHM 3aCTOCOBYE MPUHLIMMN AOMIPHOCTI?

KomeHTap

MpUHUMN JOMIPHOCTI K eN1IeMEHT Y CUCTEMI CK/TafHUKIB BEpPXOBEHCTBA
npasa (NpaBOBMagaa) BUHMK 3aBASKM CyAOBIA NPaKTULi, Hacamnepes
HIMELbKNX CyZiB, IKi MOro I chopMy toBasu. 13 4acom Moro cnpuiiHANw,
PO3BVHYN 1 fONOBHUAM cyam Bennkoi BputaHii, CLUA, KaHaaw, 13painto
Ta IHLWKMX KPaiH, a TaKOXX HaHaLiOHasbHI Cyau, SK-0T: EBPONENCbKuii cyq,
i3 NpaB ntoguHu Ta Cyg cnpaeegnueocTi (Cyg €sponeiicbkoro Corosy).

HuHI goMipHiCcTb nepectana 6yt BMHATKOBO IHCTPYMEHTOM CyAAiB-
CbKOI AisNbHOCTI, 33 JONOMOI O SIKOr0 CyAX BU3HA4atoTb BiANOBIAHICTb
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aKTiB Mpasa BMMOram BepxoBeHCTBa rnpasa (npasosnaaas). JomipHicTb,
iHKO/IM iIMeHOBaHa K «TeCT Ha JOMIPHICTb», MOCTYNOBO cTae 6a30BMM
CKNaJHWUKOM PO3PO6/IEHHSA BCiIX HOPMATUBHUX Ta HOPMO3aCTOCOBYMX
aKTiB, Hacamnepes TUX, O CTOCYHTbCA OOMEXEHHS Npas MOANHN.

CyTHicHa 3acafia 4OMIpPHOCTI Moasraey BU3HaHHI TOro akTy, Lo nepe-
BaXKHa OinbLUiCTb NpaB Ta iHTepeciB NOAUHU He € abCONMIOTHUMKN abo
TakMMu, WO 3a3janerigb nepesaxawTb Haj NpaBamu i iHTepecamu
iHWINX OCiB, iIHTepecaMn gepxkaBu i cycninibcTBa. Ko)KHa KOHKpETHa
cuUTyaLis, e nepeTMHarTbCAa abo BCTYynawTb Y KOHMNIKT NpuBaTHI
npasa, NpuBaTHi N Ny6/iYHI NpaBa Ta iHTepecu, NOTPebye NOLYKYy
cnpaBeanMBoro 6anaHcy Mk HUMU. Cam hakT JOCATHEHHS Takoro
6anaHcy mae 6yTu 3anopykor ctabinbHoro, nepenbavyysaHoro pos-
BUTKY CYCMiIbHUX BiZHOCUH i NPOMINaKTUKOK BUHUKHEHHS KPU30BUX
ABULL Y My6AIYHMX Ta MPUBATHMX chepax XUTTSA. Bigwykatun i gocsartu
Takoro 6anaHcy MOX/MBO, 3aCTOCOBYHOUMN KOMI/IEKC B3aEMOMOB'A3aHNX
MK COBG0I0 BUMOT i METO/iB, YaCTUHY NUTaHb OO0 AKUX TaKoX byae
NPOKOMEHTOBAHO B HACTYMHUX Nigpo3ainax.

MuTaHHA UbOro NiAPO3Ainy CTOCYTbCA OCHOBHUX BUMOT OMIPHOCTI
Ta CTaHy ix 3aKOHO4AaBYOro YyHOpMyBaHHs. Cnig 3a3HaunTK, WO BUMOTU
NPUHLUMNY AOMIPHOCTI MOXYTb HabGyBaTW CBOro YHOPMYBaHHS, y GifbLu-
MEHLL PO3rOPHYTOMY BUINALI, Y HOPMATMBHUX aKTax, L0 PeryntorTb
BiHOCUHM B YCiX 6€3 BMHATKY rany3six npaea i MiXraay3eBux KOMM-
nekcax. Haineplue Ue CTOCYETbCSA KOHCTUTYLIMHOIO npaea. Tak camo
iX YHOPMOBYIOTb | 3aCTOCOBYHOTb Y KPUMIHaNIbHOMY, LMBINIbHOMY, TPY-
[OBOMY MpaBi Ta iHLWNX AOro ranyssx.

Cepef 3a3Ha4eHUX OCHOBHUX BUMOT CNifi BAOKPEMUTU Taki: HAABHICTb
NeriTMMHOI Ta iCTOTHOT MeTu, 3apaiun LOCATHEHHSA AKOT NpaBa NtoauHN
06MeXyroTb; 0OI'PYHTOBAHICTb, BUNpPaBAaHIiCTb 3aC00Y AOCATHEHHS
NocTaBNeHOI MeTU; AOMIPHICTb OOMEXEHHS Mpas /I0ANHU TOLLO.

Tak, KoHCTUTYL it YKpaiHW B YacTUHI Apyrin ctatTi 64 MicTUTb npunuc,
BIAMOBIAHO A0 AKOro: «B yMOBax BOEHHOro abo HaA3BMYaMHOIO CTaHy
MO>XYTb BCTAHOB/HOBATUCS OKPEMi 0OMEXEHHS MpaB i cBO6OS, i3 3a3Ha-
YEHHAM CTPOKY fii umMx obmexxeHb. He MOXXyTb 6yT 06MeXeHi npasa
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i cBo6OAN, NepenbaveHi ctattamu 24, 25, 27, 28, 29, 40, 47, 51, 52, 55,
56, 57, 58, 59, 60, 61, 62, 63 Lici KOHCTUTYLLi».

LUum npunucom BM3HAYEHO YMOBU OOMEXEHHS npasa /OAUHU
BMK/IIOYHO Y BMMaAKy BOEHHOrO Ta HaA3BUYaliHOro cTaHy 3 060B'A3-
KOBMM 3a3HayeHHsAM CTPOKY fii TaKMX 06MeXXeHb Ta OKPeCc/neHO Koo
npas NMIOAMHWY, WO He NigNsaratoTb 0OMedXeHHH0. BiH BU3Havae nuile neri-
TUMHICTb MOXX/IMBOTO OOMEXEHHs MpaBs NI0AUHKN, MeTa Takoro obme-
YXEHHSA Mpe3roMYyETbCS; 3acib 0OMEXeHHS, BUNpaBaHiCTb 06paHoro
3aco0y, JOMIPHICTb 06MEXeHHS NOTPebyTb CBOEI KOHKpeTU3auii Ha
PiBHI IHLIMX HOPMAaTMBHMX akKTiB ab0 XX HOPMO3aCTOCOBYMX PillEHb.

[HWM NPUKNaA0M KOHCTUTYLLIMHOTO BTiIEHHA NPUHLMAY AOMIPHOCTI €
cTatTa 69 KoHCTUTYLii YKpaiHK, BigNoBIAHO A0 AKOI: «poMagsH/ MatoTb
npaBo 36upatncs MMpHo, 6e3 36poi i NpPoBOANTM 360PU, MITUHIMN,
noxoAw i AeMOHCTpaLii, NPo NPOBEAEHHS AKNX 3aBUYACHO CMOBILLAOTLCA
OpraHy BMKOHAaBYOi BNagnM 4m OpraHy MICLLeBOro camOBpPSAYyBaHHS.
OOMEXeHHS LWoAo peanizauii LbOro nNpaBa MOXKe BCTaHOB/HOBATUCSA
CyA4OM BiAMOBIAHO [10 3aKOHY iNnLlIe B iHTepecax HalioHanbHOT 6e3nekun
Ta rPOMafCbKOro NoOpsagKy — 3 MEeTOK 3anobiraHHA 3aBOPYLUEHHAM
UM 3104MHaM, 419 OXOPOHW 340POB'Ss HaceneHHsA abo 3axncTy npas i
cBO6OA IHLWINX NtOae.

Y ubOMy BUNaAKy KOHCTUTYLieAaBeLUb Y BUYEPNHUIA crnocib Hopma-
TUBHO BM3HAYMB NIETITUMHY Ta iCTOTHY MeTy OOMeXeHHs npasa to4MHN
Ha MUpHI 3i6paHHA i1 geMoHcTpauii. Mpouegypa ycTaHOBMEHHS 0bMme-
YKEHHS, 0Or'PYHTOBAHICTb, BUNpPaBAaHiCTb 3aC00Y AOCATHEHHS NOCTaB-
NIeHOT MeTU, OMIPHICTb OBMEXKEeHHS MpaB /IIOAVHN 3aNULWIA0TLCS Npe-
poratuBOIO 3aKOHY Ta Cyay.

HaBefeHi npuknagn yHOpPMyBaHHA BUMOI NPUHLMNIY AOMIPHOCTI Ha
piBHI KOHCTUTYLiT YKpaiHM He € BUHepPNHUMU. K 3a3Ha4anocs, ix MoxX-
JIMBO TaKOX ileHTUiKyBaTh B Pi3HUX ranyssax npasa. Hacamnepepg ue
CTOCYETLCA HOPM, LU0 YCTAHOB/IOKOTh BifNOBIAA/bHICTb 38 CKOEHE Npa-
BOMOpYyLIeHHA abo 3aBAaHy LKoY, fie YITKO NPOSIBASETLCA AOMIPHICTb
MK TAXKKICTIO HAcnigKiB NpaBoONoOpPYLWEHHS Ta MipOK0 NMOKapaHHS, MK
3anofisHMMy 36uTkamu Ta BiALWKOLYBAHHAM TOLLO.
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BignosigHo, Big CTyneHs getanisauiita yHopMyBaHHSA BUMOT NPUHLUNY
LOMIpHOCTI Hanpsamy 3anexatume eeKTMBHICTb Oro peanisawii y
KOHKPETHUX NPaBOBiAHOCUHAX i LUMPOKe 3acTOCYyBaHHA Y HOpPMO3a-
CTOCOBMIN AiSNLHOCTI.

2. Bumormn npupgatHocCTi

Un € po36iKHICTb Mi>K MPUHLUMMOM AOMIPHOCTI Ta MOCTaB/EHO 3aK0-
HOZAaBLEM METOH?

Un € po36iKHICTb MK NOCTaBMEHOK 3aKOHOABLIEM METOH Ta CMoco-
6amu i gOCArHeHHS?

Un € NpWAaTHYMMW YCTAHOBJIEHI 3aKOHOAABLIEM CMOCO6OU [OCATHEHHS
MeTU, BPaxoBYOUN BMMOTM HOPUANYHOT BUSHAYEHOCTI?

Un € npugatHMMK yCTaHOB/EHI 3aKOHO4aBLIEM CMOCOOU LOCATHEHHS
MeTU 3 Nornagy pUANYHOro 3abesneyeHHs Npouecy ix BUKOHAHHSA?

UM € npngatHMMK yCTaHOB/EHI 3aKOHO4aBLIEM CMOCOOU [OCATHEHHS
MeTu, BPaxoBYOUN HasfBHI MaTepiasibHi pecypcu a1a BUKOHaBLiB?

Un He CNOTBOPIOETLCA METa, yCTaHOB/IEHA 3aKOHO4aBLL.eM, crnocobamu
il jocArHeHHs (3a 3ara/ibHMM MpaBuIoOM, MeTa He Ma€ BUMNpPaB0BYyBaTH
3aci6)?

Unm ycTaHOB/IEHO MEXi AMCKpeLii 3a BiACYTHOCTI BKa3iBKM 3aKOHO-
JaBUs LWoa0 cnocobiB AOCATHEHHS METU?

Un € 06MeXeHHS nNpaB 0cob6U HagMipHUM?

Un He € HagMIpHMM 3aBAaHWin 0CO6i 36MTOK BiGHOCHO LOCATHEHHS
nyéniyHoi metn?

Uu € iHWi, MeHLWW oBTHKINBI, 3aC06M 0OMEXEHHS npas?

KomeHTap

MuTaHHA LbOro NiAPO3A4iNny NPUCBAYEHO OAHIN i3 BUMOr NpuHLUNY
[OMIpHOCTI, a came NpUAATHOCTI, akTyanizauis aKoi BigoyBaeTbca 34e-
6ibLIOro Nig yac 34iMCHEHHA HOPMO3acTOCOBYOI AisibHOCTI. OpraHu
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ny6ni4HOI BNagn, 34iNCHIOKYN CBOI MOBHOBAXEHHS, CTUKaOThCSA 3
YMUCIEHHUMU CUTYaLi MU, KONU LOBOAUTLCA YXBantoBaTh PilleHHS,
LLO MOXXe OBMeXunTn npasa ocobu. MpukKNagom Takoro MoXyTb 6yTu
BUNAaAKW: BUAINEHHS 3eMAi Nig 3a6yf0BY, WO MOXe BM/IMHYTU Ha npasa
IHLWKNX MeLlKaHuiB 3 nornagy 6e3neyHocTi AOBKINASA; BUKOPUCTAHHS
rpoMafCcbKOi iHPPaCTPYKTypU; BUKYNY NPUBATHOT BNACHOCTI 415 3a40-
BOJIEHHS CyCMiNIbHUX MOTPe6, KON NOCTaE NUTaHHA HaJaHHA CrpaBej-
NIMBOTrO BifLWKOAYBaHHA, TOLO.

Y Takux Ta nofibHuUX Bunagkax Ans LOCATHEHHS crnpaBegvuBoOro
6anaHcy MbK ny6aiYHMMKU A NpMBaTHMMU iHTepecaMn Mae ByTn 3acTo-
COBaHO MPUHLMN JOMIPHOCTI. Takoro 6asaHcy MOX/IMBO JOCATTU B
pi3HWii cnoci6, y Hawomy BMnaaKy — 34€6i/1boro BigWwKo4yBaibHOro
(komneHcauyinHoro) xapakrepy. Cnocobu, 3aBAsiku AKMM gocaratu-
METbCA Takuii ehekT, Mae OyTN NepeBipeHO, 30KPEMa, | Ha NPUAATHICTb.
Bumory npuaaTHOCTI xapakTepusye MeTa, Lo ii Mae ByTN LOCATHYTO B
cnocib, cnpsAMoBaHWii Ha Take AOCATHEHHS, Ta 3B'A30K, WO Mae 6yTu
MK MeTOl0 Ta 3ac060M. Hacamnepes, NnpuaaTHICTb MeTU MOXXK/IMBOTO
obMmeXXeHHs npas 6yae nepeBipeHo Ha npeaMerT ii 3aKOHHOCTI. AKLO
3aKOH TaKOi MeTu He nepegbayae, To, BIANOBIAHO, BOHA € HENPUAATHOO
 gani aHanisyBaty Cnocobu po3B's3aHHA Tiel UM iHWOT cuTyau,ii yepes
NpW3My NPUHLMNIY 4OMIPHOCTI HEMae CeHcy.

AKWO 3aKOH BU3HAUMB TaKy METY, HACTyNMHMM eTarnom MepeBipkM Ha
npuaaTHiCcTb Byae 3'scyBaHHSA BiANOBIAHOCTI MeTV Ta cNoco6iB ii gocsar-
HEHHS$1 MPUHLUMNOBI LOPUAMYHOI BU3HAUEHOCTI. BignoBigHo, Big CTyneHs
SICHOCTI, YIiTKOCTI, 3p03yMifIOCTI HOPMW 3aKOHY HanpsaMy 3anexxatume ii
NpuAaTHIiCTb ANs 3acTOCyBaHHS. BU3HayeHi 3aKOHOAABLLEM HOPMU He
Mae GyTV BUTlyMaveHO AO0BINIbHO B PO3LLMPEHNI ab0 3BY>KEHWI Crnocio
TMMU, KOTO BOHM CTOCYIOTbCS, a BECb MPOLEC iX peanizauii Mae 6yTn
YIiTKO pernameHTOBaHO B CMNOCIO, WO BiANOBIAAE NPUHLMNY HOPUANYHOI
BU3HAUEHOCTI — 6e3 NporanuvH i KoMi3ii, iHakKLe ix TaKoXX MoXe 6yTun
BM3HAHO HenpuaaTHUMK ANs 3aCTOCYBaHHA MPUHLMMY AOMIPHOCTI.

HacTynHMM cknafHWKOM MPUAATHOCTI CAif BBaXXaTU peasbHiCTb K
camMoi nocTaB/eHOi MeTH, TaK i cnoco6iB it fOCATHEHHSA. 3aKOHO4aBeLb
He MOBWMHEH BCTAHOB/IIOBATW HE3AINCHEHHI Lii Ta NoK1agaTn 060B'A3KN,

AomipHicTb (Nnponopuifinicte) » CTOp. 105



AKI HEMOXX/IMBO BMKOHATW Ha npakTtuui. MNMepegycim Le cTocyeTbeA
MaTepianbHUX PecypciB, AKi € B PO3NOpsALKEHHI HOPMO3acTOCOBYBaya,
MOro hyHKLiOHaNbHMX Ta IHCTUTYLLIMHUX CNPOMOXHOCTel. Cama MeTa
Mae 6yTn JOCAXKHOIO, a MPaKTUYHa HEMOXX/UBICTD i1 JOCATHEHHS CNO-
cobamu, Ki HEMUCNIUMO BMKOHATU, TaK caMO PobBATL HenpugaTHUM
3aCTOCYBaHHA NPUHLUUNIY 4OMIPHOCTI.

%)

Lls BumMora Bkasye Ha HEOAMIHHICTb YCTAHOBJ/IEHHA OYEBUAHOrO i
[OCTaTHbLOrO 3B'A3KY MK METOH Ta 3aco6amu ii JOCATHEHHS, AKUiA
TaKoXX MOXXe 6yTu OLiHEHO 3 MOrnsa4y NpuaaTHocTi. 18 Takoro 3B'a3Ky
XapakTepHUM € Te, Wo obpaHuii cnocib Mae cNpuATh AOCATHEHHIO
O4iKyBaHOro pesysnbTary i He BUXOAMTU 3a i0ro mexi. Buxig cnocobis
[LOCSITHEHHS METU 3aii MeXi pO3pMBaE O3HAYEHUI 3B'A30K, HAcCMiAKOM
4Oro MOXKe cTaTi HagMipHe OOMeXeHHs npas /IIOANHU, CNOTBOPEHHSA
MeTH, 3a4/15 AKOT NeBHI Aii BYNHEHO, TOLLO.

3a3HauyeHi eNeMeHT NPUAATHOCTI IK OAHIET 3 BUMOT NPUHLUMIY AOMIp-
HOCTI € XapaKTeEPHUMM He TiNlbKW ANs aKTiB HOPMO3acTOCYBaHHS, a i
[ANs aKTiB HOPMOTBOPYOCTI. 3aKOHOAaBELb, 3AINCHIOYN HPUANYHE
PEeryntoBaHHs, WO nepegdavae MOX/MBE BTPY4YaHHS B NpaBa NHANHN
ab0ix 06MEeXKeHHS, TaK caMO MOBMHEH MaTU NIEFNTUMHY MeTy, PopMy -
KOUM SICHI, YiTKi, 3AIACHEHHI CNOCOo6M i OCATHEHHS, WO He AOMYyCKakTb
il CMOTBOPEHHS 1 HAAMIPHOTO OOMEXXEHHS NpaB NHOANHMN.

3. Bumora notpi6HoOCTI

U He 3BY>XYE HOPMATMBHUIA aKT 3MICT Ta 06CAT HAABHUX NMPaB II0AUHN?
Un ycTaHOBNHOE HOPMATUBHWIE aKT BUNaAKN O6MEXEHHS NPaB NIoaNHU?

FIKLLO YCTAHOB/IOOTLCA BUMNAAKN O6MEXEHHs NpaB N0AUHM, TO UK
nepea6ayeHo Lie 3aKOHOM Yy Mig3aKOHHUM aKTOM?

UM 4iTKO BM3HAYeHO B HOPMATMBHOMY akTi MeTy 06MeXXeHHA npas
nognHn?

Uu BigNOBIgat0Th YCTAHOB/IEHI HOPMATUBHNM aKTOM OOMEXXEHHS npas
MOAVHN 3aKOHHIA MeTI?
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Un gOTPUMaHO PO3YMHUI 6anaHc MiXK 0OMeXeHHAM npae MOANHN Ta
ioro meToro?

Uu foTprMaHo niaxig MiHiMmanbHOro o6MeXXeHHa npas NIoaUHN?

UM He yCcTaHOB/IEHO HaAMIPHUX OOMEXEHb Npas OANHN, LLO MOXYTb
NPu3BecTn A0 iX NopyLUeHHA?

KOO MipOI0 BCTAaHOB/EHI OOMEXEHHS Npas IIOANHN Y3ro4XKYHTbCA 3
KoHcTutyuieto Ta 3aKkoHaMu YKpaiHu?

Uun BignoBifatoTb YCTAHOB/EHI OOMEXEHHS MpaB NIOANHU MiXKHapOSa-
HUM i, 30KpeMa, EBPOMNENCLKNM CTaHAapTam npas Nio4aNHN?

KomeHTap

Lleii nigpo3ain cToCyeTbCA NUTaHb, SKi XapakKTepu3ytoTb NPUHLMN
[OMIpHOCTI Yepe3 BUMOTY MOTPIGHOCTI, AKY Mae 6yTn BCTAaHOB/IEHO
nicnsa NpPOXofyKeHHs YMOBHOIO TeCTy Ha NpuAaTHICTb MeTu i cnoco-
6iB O6MEXeHHS npas NH0ANHU. B OCHOBY BUMOIM NOKafeHO NoTpedy
NOLUYKY HaliMeHLU O6TSXKIMBOrO 3acO6y TAKOro 06MEXEHHS.

Po3po6/1st0un HopMaTMBHI abo XK HOPMO3acTOCOBYI aKTu, Ki 3a CBOIM
3MICTOM MOXYTb OOMeXXyBaTW npasa NHAUHK, ciifg 6paTh 40 yBaru, Wwo
3Ba)KyBaHHA MpaB Ta iHTepeciB, Ny6AiYHMX UM NpMBaTHUX, OBPaHHS
HaliMeHLL OBTAXNNBOro 3ac06y OOMEXXEHb TOLLO, HE € MEXAHIYHOK
abo mMaTtemaTM4HOK Npoueaypoto. BapTo BpaxosyBaTtu, LIO NHOANHA
€ HaMBMLLOO LLIHHICTIO, a TaKOXX HOCIEM He TilbKK Mpas., a i noTpe6b
Ta IHTepeciB, i1 TaKOX BNacTUBI HaMipy Ta OYiKyBaHHS, NMparHeHHs
[0 cTabinbHOCTI i 6e3nekn Tow,o. TOMy NPUHLMMA SOMIPHOCTI TICHO
NoB'A3aHWI i3 NPUHUUNOM PO3YMHOCTI, AKMI1 Mae 3aCTOCOBYBAaTUCSH
HaCKpIi3HO, fjlonoMaralym yepes OUiHHI CYIXKEeHHSA BUAINTA HaNneXxXHy
Bary npasa, 4ifnicHy MeTy A0Oro 06MeXeHHSs, HalicnpuaTAuBIWi abo XX
HaliMeHLL OBTSK/IMBI 4N1a NIOANHU 3ac006U i1 [,OCATHEHHS, CNpaBes/nByY
KOMIMeHcaLito 3a 06MeXxXeHe Npaso TOLLO.

3 ornagy Ha BuLLe3a3HayeHe, Nicns nepesipky cnocobiB AOCATHEHHS
MeTu, BiAMOBIAHOCTI KpUTEPIAM NPUAATHOCTI 3 OTPUMAHHAM MNO3U-
TUBHOIO pesynbTaty, NPUPOLHO MOCTae NMUTAHHSA LWOAO MepeBipKu
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crnoco6is peanizayii NPUHLMUNY JOMIPHOCTI Ha NpeaMeT iX NOTPIGHOCTI
B 06CTaBMHAaxX KOHKPETHOT cuTyaLii. AK CBiA4YMTb HOPMO3acToCOBYa
npakTuka, NnpuaatHi cnocobu obMexXeHHA Mpas NIAUHK, AKi cnupa-
IOTbCA Ha NETTUMHY MEeTY, B O4HUX BMUNagKax 6yayTb NOTPiGHUMN, a B
iHWNX — HagMipHUMK abo HefocTaTHIMU.

Hanpuknag, napnamMmeHT KpaiHu yXBaslto€e pilleHHs Npo 3a60pOHY BUKO-
pUCTaHHSA (ekcnyaTtalit) AUKUX TBapUH Yy LMpKax abo nogibHux

BucTtaBax. O4eBNAHO, WO HOPMOTBOPELb AOTPUMYETLCS LiIKOM Neri-
TUMHOT MeTun, WO iT CNPAMOBaHO Ha HefOoMyLEeHHS )XOPCTOKOro rnoso-
[DKEHHSA 3 TBapMHaMU, YTPUMAaHHS iX Y HEeHaneXHux ymoBax ToLo.
BogHouac € iHTepecu BNaCHUKIB LMX TBAPWH, SKi, BAKOPUCTOBYHOUN iX,
NEriTMMHO O4ikyBanuM Ha OTPMMAaHHA NPUOYTKY Bif BUCTaB. Y LIbOMY
pasi, KpiMm caMoi 3ab60poHUn, Mae byTn nepefbaveHo AOMIpPHI, NpuaaTHI
" NOTpibHI cnocobu, SKi kKoMneHcyBann 6 hakT BTpaTU BAACHOCTI Ta
He nmigpwBanu AOBIpY CycniNbCTBa A0 BAAAHWUX IHCTUTYTIB. OAHUM i3
TaKMx Crnoco6iB MoXke 6yTWM BUKYMN TBAPWH AEPXXaBO Yy BMACHUKIB i3
HaCTYNMHMM MepefaHHaM iX 40 300MnapkKiB abo iHWKUX Micub, ge 6yae
3a6e3MnevyeHo HaneXHi yMOBM iX yTpUMaHHS. Takuii MexaHiaMm notpe-
6ye feTanbHOro Onucy 3 MeTOK BCTAHOB/IEHHA NpUAaTHOT NpoLeaypu
BU3HAYeHHS1 BapTOCTIi, CTPOKIB, BiANOBiganbHUX OCi6, CNOCO6IB KOMY-
HiKaLLii, MOXXMBOCTI OCKap>XeHHs TouLo. MNpoTe, AKWO B pe3ynbTaTi
NpoBefeHHs nepeabavyeHnx Npoueayp UiHa BUKyny 6yae HeJOMipHO
MaJiol0 BiAHOCHO 3aTpar BMacCHWUKIB, yTpaueHOT BUroam TOLLLO, iHaKLLe
KaXKyuu, HecnpaBeaIMBO, TaKUiA 3axig BBaXKaTMMeTbCs He4OCTaTHIM,
a OTXe, oro He MOXke BYTW OLIHEHO SIK MOTPIOHWNIA, HE3BaXKAKOYM Ha
NeriTMmMHy MeTy Ta npuaatHi cnocobu ii 4OCATHEHHS.

Takunii cTaH pedeli BKasye Ha Te, WO B OCHOBIi BM3HAYeHHS BUMOTU
NOTPIGHOCTI € NoTpeba B ycebiyHOMY aHani3i KOHKPeTHOT cuTyalii, 3
yciMa o6cTaBMHaMu, WO i1 xapakTepuayoTb, 3 0S4y Ha TOi hakT, Lo
abCoMTHO OAHAKOBUX XXUTTEBUX CUTYaLil Maike He ByBae i KOXHA
CUTyaLia Mae CBOi OCOGMMBOCTI Ta BigMiHHI pycn. Kpim TOro, notTpibHo
BMBUUTU MOX/IMBI anbTePHATUBHI CNOCOOMU, LLO MOXYTb BYTU BUKOPU-
CTaHi A9 fOCATHEHHA NOCTaBEHOT MeTH, iX HeJoNiKKM 1A nepeBaru, Big-
NoBIZHO, BUB&XKEHO BMOpAaTN HalMgOLiNbHIWNIA 3i cnocobiB Ao NoTpeb

CTop. 108 » Mipuio BepxoBeHCTBa NpaBa HaLioHaNbHOro PiBHA: NPaKTUKa YKpaiHu



npakTnkn. O3HauveHui iHTeneKTyasibHMIA NPOLLeC OLLIHIOBaHHS CUTyaLii
nepegbayvae 3BaXKyBaHHS Pi3HMX acnekTiB Lifel i 3aco6iB, Al i Hacnig-
KiB, My6GNiYHUX | NpUBaATHUX iHTEpeciB, KiHUEBa MeTa AKOro — BUGIP
MiHIMa/IbHOTo cnocoby OB6MeXXeHHS npas NIANHU 38419 LOCATHEHHS
cnpasegnBoi piBHOBarn abo X 6anaHcy MiX nyo6niyHMMK Ta npusat-
HUMW iHTEepecamu.

Mpuknagamu noTpibHOro BTpyyYaHHsa B rpasa MioaUHN 3 60Ky nyo6niy-
HWX OpraHiB BNaan Moxe 6yTn BNPOBaMKEHHSA alTOPUTMY MOYATKOBOro
BMKOPUCTAHHA M'AKLLMX CNOCOGIB BMMBY, HE NOB'A3aHUX i3 MOX/INBOIO
LWKOAO, AK-OT NonepemXeHHs, 3 NOCTYyNnOBMM MePEXOAoM, y pasi
HeLOCATHEHHA NEriTMMHOT METHY, 0 XXOPCTKILIUX, AK-OT yCTaHOBNEHHS
HOPUAMYHUX 3a60POH, NOKNAAEHHSA HOPUANYHMX 060B'A3KIB TOLLO.

4. 3abopoHa nepebinblLIeHHS

Uu BignosifatoTe KOHCTUTYLLiTTa 3aKOHaM YKpPaiHW BCTAHOB/IEHI iHLLIMMU
HOPMAaTUBHUMW aKTamun BUMaAKW i NOPAA0K OOMEXEHHS Nnpas IOANHN?

Uu BignosigatoTb EBPONENCHKIA KOHBEHLLii 3 MpaB MHOAMHN Ta iHWKUM
MDDKHapOAHMM aKTaMm i3 npas /II0ANHW YCTaHOBMIEHI HOPMaTUBHUMM
aKTamy BUMagKu i NOpsif0K 06MeXeHHs npas NIoANHN?

Un BigNoBiAaloTh Ui BUNaaKu KpUTepieBi «NOTPIGHOCTI B AeMOKpaTUY-
HOMY CYCMiNbCTBI»?

fAkoto Mipoto 36anaHcoBaHe CniBBiIAHOLIEHHA MiXK MPUUYMHOK 0bMe-
YKEHHS MpaB N04gUHK Ta cnocobamu Aoro JOoCArHeHHA?

Uu BigNOBIgalOTb BMUNaaKu OO6MeXeHHs npas /I0AMHN «TeCTOBI Ha
LOMIpPHICTb», BUpO6/ieHOMY npakTukor ECMNJI?

UM He BCTAHOB/IHOE HOPMATUBHUIA aKT TaKi HaAMIPHI O6MEXeHHS npas
NOAVHW, WO UMM BUXOJOLYETLCS CYTHICTb CAMOrO npasa?

UM He NpuU3BOAMTE METa OOMEXEHHS NpaBa MAMHM (HaKTUYHO A0 1Aoro
HiBe/toBaHHA?

Uu BignoBigae HOPMaTUBHUI akT NiAX040BI HEMPUMYCTUMOCTI CMNOTBO-
pPeHHsA CYTHOCTI NpaB MI0AMHN 3aKOHOM?
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Ik 6araTo € 3BepHEHb [0 CYLOBMX OPraHiB YKpaiHW CTOCOBHO HaaMipHOTO
06MeXXeHHs! MPaB /IIOAVHN, BCTAHOB/IEHOTO NEBHUM HOPMAaTUBHUM aKTOM?

Un € KOHCTUTYLIMHI ckapry go KCY abo 3as8u fo ECIJ/1, aTaKoXX pPilLeHHS
KCY, ECIJ1 cTOCOBHO MOPYLUEHHA NPUHUMNY 4OMIPHOCTI Y BUNafKax,
AKi € NpegMeToM peryntoBaHHA BifMOBiAHOrO HOPMAaTUBHOIO aKTa?

KomeHTap

Lleii migpo3gin NpucBSAYEHO NMUTaHHSAM, BIigNOBIAI Ha SiKi JO3BONSAOTb
3'acyBaTtun CTaH AOTPUMAaHHS LUe OAHIET BUMOTN NPUHLMNIY AOMIPHOCTI,
a came 3a60pOHM MepebinblUeHHs. Ha npakTuui cnocoby 06MeXeHHS
npas NIOANHW 38419 AOCATHEHHS NErTUMHOI MeTU MOXyTb ByTn Npugart-
HUMW, ane iX NepebinbLIeHnA BMINB Ha NPaBa MOXKE BUXOOCTUTY IXHIO
CYTHICTb, TM CAaMUM MOPYLUYHOHYM NPUHLMM SOMIPHOCTI, CIPAMOBaHWI Ha
MOLLYK PO3YMHOr0 6aiaHcy MK Ny61iYHUMM Ta MPUBATHUMM iHTEpecamu.

Mprknagom Takoro nepebinblieHoro abo HagMipHOro BM/IMBY MOXYTb
cnyrysaTu cuTyalii yCTAHOBNEHHS 3aKOHOM ab0 HOPMO3aCcTOCOBYUM
PiLLEHHAM TaKMX yMOB MPOBEAEHHA MITUHTIB | JeEMOHCTpaL,iii, AKi npw ix
BMKOHaHHI CNOTBOPIOKOTL CYTHICTb NpaBa Ha AeMOHCTpay,ito. O3HaueHe
NnpaBo — ofHe 3 (hyHAaMeHTaNbHUX NpaB NANHN, KE CNiBBIAHOCHE 3
npaBoM BUC/IOBUTU No3uLito (rigbi io bebearC). BOHO Bifjirpae BaXknmey
pO/ib y CninKyBaHHI MIOAUHN 3 BNaf0k0, 0COB/MBO B KPU3O0Bi nepioau,
3a NOTpPe6u NpMBEPHYTU yBary 4o Npobiem, WO XBUOKTL TPOMagsH,
a nybniyHa Bnajaix He po3B'a3ye. Peanizalis Takoro npasa nos'sa3aHa
3 MOX/IMBMM HeraTMBHWM BM/IMBOM Ha rPOMafcbkunii NOpafoK, npasa
iHLWKMX OcCi6, AKi He 6epyTb yyacTi B 3axofi, NpoTe NoTepnakTb Bij
He3py4HoCTeli Yepe3 MOX/MBICTb NepeLlkos y TPaHCMIOPTHOMY CHOy-
YeHHi, HaAMIpHOTO LyMy, 3arpo3 6e3mneku ToL0. 3 METOK 3HAXOKEHHS
6anaHcy MK MpaBaMu TUX i IHWWX gep>kaBa po3po6se BigMnoOBiAHI
aKTu nNpasa " yxBasto€e HOPMO3aCcTOCOBYI PilLEeHHA LWOAO NpaBua Npo-
BeJleHHs1 MacoBUX 3ax0fiB. Taki akTW, Ha Migctasi NPUHLKUNY JOMIPHOCTI,
MOXXYTb YCTAHOB/IIOBATN OOMEXEHHS A1 YYaCHWUKIB 3ax0fiB i Mokna-
JaTu HaiXHiX opraHizatopiB fOAaTKOBI 060B'A3KM, SKi MatOTb 6yTU TiICHO
NOB'A3aHi 3 NeriTMMHOI0 METOHO, AK-0T: 3aBYacHe iH(popMyBaHHA Mpo
3axifl, MapLpyT pyxy, KibKiCTb y4aCHUKIB TOLLLO. 3i CBOro 60Ky, opraHu
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ny6nivyHOT BNagn nepesaxHo 6epyTb Ha cebe 060B'A30K 3a6e3neunTn
6e3neKy K y4aCHUKIB MITUHTIB | feMOHCTPaL,iii, Tak i NePeCiYHNX rPO-
MaasH. Po3yMHe 36anaHCyBaHHSA 3aKOHHUX, NMPUAATHUX i MOTPIGHMX
y cutyauii obmMexxyBasibHUX 3ax0oAiB y NigcyMmKy mMae npusBectu [o
fesnepeLlKoAHOro 3abesneyeHHs peanisaLlii npaBa 0cobu Ha MITUHIN
M geMoHcTpauii, 3 ogHOro 60Ky, Ta NpaB iHWKX OCi6 Ha 6e3neyvHnii
CyCMiNbHWIA NpocTip, 6e3nepelwKoHi KOMYHiKaLiii ToWwo — 3 iHLWOoro.

Mpote B KpaiHax 3i cnabknmm AeMOKpaTUHHUMK TPagMLUisMM YMOBU
NpoBeAeHHS MacoBWX 3aX0fiB, IK NPaBu/o, MaloTb O3BiNIbHUI Xapak-
Tep. Cama npouefypa OTpMMaHHS 403BOJY CKNagHa, 3aneXxuTb Bif
po3cyay nocafoBux ocib, a caM L03BiN MOXe MICTUTK TakKi yMOBU, LLO
MOBHICTIO CNOTBOPIOKOTH NMPaBO Ha AeMOHcTpayitio. Hanpuknag, npo-
BeJeHHs 3axogy, CMPsSIMOBAHOI0 Ha NMPUBEPHEHHS yBarvu ypagy [o
AKOICb MPO6AeMU, MOXXe CynpPOBOMKYBaTM yMOBa MOro NpoBeAeHHS 3a
MeXXamu ypsAoBOro KeapTtany abo Xk B3arasi 3a Mexxamu micta. Y Takomy
pasi NpuHUuny AOMIpHOCTI He 3a6e3neyeHo, OCKiNIbKM YCTaHOBJIEHI
ob6MeXXeHHs 3a4n1a peanizauii npasa € HaAMIPHUMUK Ta BUXOJOLLYIOTb
camy MOro CyTHiCTb. MeTa akLii HiBe/OETbCS, Cy6'eKT, yBary sikoro cnig,
NPVBEPHYTU, CTaE HEJOCSHKHUM, Xoua (hOpMasbHO MpPaBO Ha NnpoBe-
JeHHA aemMoHcTpauii HiIbuTo 3abe3neyeHo. [lo Takmux nepebinblue-
HUX 0O6MEXXEHb MOXXHA TaKOX BifHECTN BCTaHOB/MIEHHSA 060B'A3KY ANnA
OpraHisatopiB akuiii cnaadyBat 3a po60Ty OpraHis NpPaBOMOPSAKY,
KOMYHaNbHUX NiAMPUEMCTB, abo XX KOMMeHcyBatu 36UTKM Bif 3MiHU
rpacika pyxy TpaHcrnopTy ToLo.

HagMipHO NepeobinblueHnM Y TaKMX Ta iHLLIUX BUMNagKax MoXe GyTU He
TiNbKK CNOCI6 AOCATHEHHSA NETiTUMHOI METH, a A caMa MeTa. Y BUnaaky
3 MacoBMMM 3axoAaMn KOHCTUTYLiS YKpaiHM A03BONMNIA OOMEXEHHS
CyAOM MpaBa Ha 360pu, MITUHIX i AeMOHCTpaLii B iHTepecax Hauio-
HaNbHOI 6e3MeKn Ta rPOMafCbKOro NopsiaKy — 3 MeTO 3anobiraHHs
3aBOPYLIEHHSM 4/ 3/10M4MHAaM, 4719 OXOPOHW 3[40POB'SS HacCeNeHHS
abo 3axucTy npae i cBO6OA IHWKX NoAel. Ha npaktuui Tpannsnucs
HENOOAWHOKI BMMNAaAKN, KONW Cyan yXBasltoBa/v PillieHHS Woa0 3a6o-
POHU NMPOBEAEHHS MAcOBMX 3aX04iB, MOCUNAKYUCL HA MPUMYLLEHHS,
IO Nnwe 3aBAskM 3aB0POHI MOXINBO BiABEPHYTU MacoOBi 3aBOpY-
LWeHHs Towo. MpoTe XoaHUX A0Ka3iB, KOTPI cBig4Ynan 6, Wo 3arposa
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3aBOpPYLUEHb, 3/104YNHIB 260 HACTaHHSA HLWWX HeraTUBHUX HacNifKiB €
LINCHOLO, peasibHOIO Ta Takoko, O i HeMOX/IMBO 3ano6irTi 3a LOMNOMOo-
oo 3ax0fiB 3a6e3neYveHHs NPaBONOPSAAKY, CyAn He HABOAWUIN. Y LbOMY
pasi nepebinblweHa MeTa (3a BigCYTHOCTI peasnibHOI 3arpo3u npasam
iHLLIMX OCiB) cTae MigcTaBOKO BCTAHOBJ/IEHHS TAKOr0 3aX04y OOMeXeHHS
npasa (TyT — 3a60pOHU), AKOMY Bpakye LOMIPHOCTI.

5. 3abopoHa popmaniamy

Un € 4OpeYHMN BUMaJKN OBMEXEHHS MpaB /HOAMHU B KOXHIl KOH-
KpEeTHil cntyau,i?

KO MipOI0 BOHW BPaxoBYyHOTb (haKTUUHIi O6CTaBUHWN KOXXHOI cUTyaL,ii?
UM He cNpUYMHAE 3aKOH, L0 YCTAHOB/OE OOMEXEHHSA MpPaB NOANHN,

BUHWKHEHHS HOPUANYHUX KONI3iiA, NpOrasinH, HacnigkoM 4oro mMoxe
6yTV HEBM3HAYEHICTb Yy 3aCTOCYBaHHI A0ro NpUnucis?

Un He CTBOPHOE HOPMATUBHWIA aKT CMTyaLlit0 HEO4HO3HAYHOTO 3acTOCY-
BaHHS BMMNaKiB 0OMeXXeHHS aboiX LUMPOKOro TPakTyBaHHS (He3akpu-
TOro neperiky, 3aCTOCYBaHHS C/iB | BUPA3iB «TOLLO», «Ta iH.»), LLO MOXeE
6yTV NPUBOAOM A5 3/T0BXMBaHb Cy6'eKTaMK BNagHWX MOBHOBaXKEHb?

Un He Npu3BOANTL HOPMATUBHUIA aKT 4O BUHUKHEHHS AUCKPeLinHNX
NMOBHOBaXeHb Yy MOcafoBuX Oci6?

Un y3rogXkyetbcss NPUHUMN AOMIPHOCTI 3 MPUHLUNOM HOPUANYHOI
BM3HaYeHOCTI?

SIKOK0 MipOIO OCTYMHO Ta OAHO3HAYHO BMKNAAEHO NMPUMNCK 3aKOHY,
LL|O0 BCTAHOB/IOIOTb BUMNAAKM 06MeXeHb MNpae NH0ANHN?

Un € cyfoBa npakTuka 3acTOCyBaHHSA MPUMUCIB HOPMATUBHOTO aKTa,
SIKi BCTAHOB/IKOIOTb OGMEXEHHS MpaB NIOLUHN?

UM y3ro>KyeTbcs BOHa 3 NpakTukoto ECIJI, iHWNX Mi>XKHAPOL4HUX CYAiB
(ycTaHOB) WWOA0 3aCTOCYBaHHA NPUHLUMY AOMIPHOCTI?

fIK 4acTO HaliOHaNbHI Cy[0Bi OpraHun 3acTOCOBYIOTb Y CBOIl MpaKTuLi
NPUHUMN OMIPHOCTI?
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KomeHTap

Lleli nigpo3ain NnpucBsSYeHO NMUTaHHAM, BiANOBIAI Ha AKi 4O3BONAKTL
3'AcyBaTty CTaH JOTPUMAHHSA Le OAHIEl 3 BUMOT MPUHLMNY LOMIPHOCTI,
a came 3abopoHn popmaniamy. NMUTaHHA LOPEYHOCTI 3aCTOCYBaHHSA
NPUHLNNY 4OMIPHOCTI A0 TIET UM iHLWOT cUTyauii, BUGOPY TUX UM IHLLINX
CNoco6iB MOro peanisauiiTicHO NOB'A3aHe 3 HeAOMYCTUMICTIO (hopMaUib-
HOTO CTaB/IEHHA O MpaB /IANHN.

Hacamnepeg, Le CTOCYETbCA NOTPEebU NOPIBHIOBATU MPaBa, siKi anpiopi
BBaXXKalOTbCSl OAHAKOBMMW AN BCiX, MPOTE B KOHKPETHUX CUTyaLisX,
BPaxOBYOUM Pi3HOMAaHITHI YNHHUKN 1 06CTaBUHW, OAHI MOXYTb Matu
nepesary Hag iHWMMW. Hanpuknag, npaBo fAMHM Ha 36epeXkeHHs
300pOB'Sl B MEBHI CUTyalii byae matu nepesary Haj nNpaBOM iHLIOI
NOAMHN 3alMaTUC NiANPUEMHULbKOK AiSNTbHICTHO.

Tak caMO NOPIBHAHHA MpaB Ta iHTepeciB Mae BigbyBaTucsa 1y BepTu-
KaJIbHili NIOWMHI B3aEMOBIAHOCKH NIOAUHW 3 CYCMiNIbCTBOM i AepiKa-
BOl0. CyyacHe npaBO AeMOKpaTUYHUX KpaiH He BU3Hae 3a3pganerigb
YyCTaHOB/IEHOTO NpiopuTeTy Ny6Ni4YHUX iIHTEpeciB BiAHOCHO NMPUBaTHUX.
HWHi NtogMHY He po3rnafatoTb AK TBUHTUK AePXKaBHOro MexaHi3my. [MNpu
LbOMY BOHa He € i30/1b0BaHOIO Bif, CyCNiNbCTBA Ta Aep>Kasu. JliogmHa
 fep>kaBa € B3aeEMOMOB'A3aHMMUN MidK COG0H0, MaloTb B3aEMHI Mpasa
(y gep>aBn — MOBHOBAXXEHHA) Ta iCHYIOTb Y B3aEMO3a/IeXXHOCTI.
MoBcAKAeHHE XNUTTA IIOANHK, peanisauis npas, 3a40B0ONEHHA NOTPe6
Ta iHTepeciB Bif0OyBaeTbCA He TibKM Y B3aEMOSIii 3 IHLUMMUY NK0AbMU, a
My B3aemogii 3 Ny6AiYHUMM IHCTUTYLISMUW, MPU3HAYeHNMM 3abe3neyy-
BaTW i OXOPOHATN NpaBa, iHTepecn K OKPeMOi NI0ANHK, Tak i BCbOro
cycninbCTBa Ta Aepyasu 3aranom. BignosigHo, NioANHA He MOXKe irHO-
pyBaTu HasBHICTb OKpeMOoro ny6/iyHOoro iHTepecy. AK HacifoK Takoro
CTaHy pedyei, € BUNagKKW, Kom 3a4ns 3axucty ny6aivyHOro iHtepecy
npuBaTHi npasa MoXe 6yTM o0bmexkeHo. o6 BU3HAUYNTU HaABHICTb
TakKoi cuTyau,ii, TaKoX C/if 3aCTOCOBYBATU MeTO[ MOPIBHAHHSA, 3HaX0-
ONTU PO3YMHI apryMeHTy WoA0 NPiopuUTETHOCTI Ny6IiYHOro iHTepecy
BiHOCHO NpMBaTHOro abo > HaBMaku.

Kpim TOro, y nutaHHi 3a60poHn thopManiaMmy BiANOBIAHO 4O NPaKTUKK
€CI/ cchopmynbOBaHO BUMOTY [0 AepPXKaBU He nuvLle yTpumyBaTuUcs
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Bif, HAAMIPHOrO BTPYYaHHS, a i1 NOKNageHO Ha Aep>kaBy 060B'A30K
3axmuatv ocobucTy aBTOHOMIO 0CO6U Big Ti BNaCHUX il

MpuHUMN AOMIPHOCTI, KpiM 3a3Ha4YeHOro MopiBHAHHA, nepenbavae
HU3KY iHLIMX BUMOTN, y pasi 3af0BOJMIEHHS IKMX BBaXKAETbCA, LU0 MNOro
JOCATHYTO Ha nNpakTuui. Hacamnepep, fiK y>ke 3a3Hayasocs, ue cTocy-
ETbCSA: 3aKOHHOCTI (260 XX TENITUMHOCTI 06MEXeEHHS Npas), HAsABHOCTI
iICTOTHOI METU OBMEXEHHSI, HANIEXKHOTO T4 3ac00y JOCATHEHHS Ta AOMIp-
HOCTI 3aBJaHOT 0OMeXXeHHAM WwKoaun. Mpasa NOAVHN He MOoXe 6yTu
0BMEXXEHO, SIKLLLO Take OOMEXEHHS He BCTAHOB/IEHO KOHCTUTYLiEl0 abo
3aKOHOM. Kpim TOro, ycTaHOB/IeHe OOMEXXEeHHS Mae ByTM CNpPAMOBaHO
Ha JOCATHEHHSA iICTOTHOT MeTU. TOBTO MeTa 0O6MeXXeHHs1 Mae 6a3yBaTuncs
Ha [oCTaTHiX nigctaBax, SK-OT. couiafibHa cripaBeANuBICTb, 3HaYHa
cycninbHa KOPUCTb YM NoTpeba, 6e3neka cycninbCTBa ToLo. Afe KOk
3HauyLLoto He 6yna 6 MeTa 0O6MEXKeHb Mpas NHOANHN, BOHA HiSiIK HE MOXKe
6yTn BMNpaBAaHHAM Ans o6paHoro 3acoby fOocCArHeHHs meTu. 3aci6
OBMEXEHHS Ma€e BYTU TAKOXX HAIEXXHUM i NOTPIOGHUM /19 KOHKPETHOT
cuTyauii. BiH Mae 3abe3neydyBaTy OCATHEHHS METU B CMOCIO, IO € Hall-
MEHLU OBTSHKINBUM 4718 NPaB iHWKX OCi6. |HaKLe KaKy4u, WKoAa, WO i
MOXXe 6yTK 3aBAaHO npasam /IIOANHU, Mae 6YTU MEHLLIOO, HiXX KOPUCTb
Bif TAKOr0 OOGMEXKEHHS.

Kpim TOro, hakt yHopMyBaHHS MPUHLMNY AOMIPHOCTI, SIKLLO 0ro He
NigKpinJeHo BigMNOBIAHOK HOPMO3acTOCOBYOH, 30KpPEMa CyAO0BOHO,
NPaKTMKOIO, CBIAYMNTL NPO hopmanbHWUIiA nigxig nyéniyHoi Bnagn oo
3a3Ha4yeHoro npuHuuny. 4o Toro X BUSIBOM Takoro popmanbHOro
nigxoay mMoxke 6yTn i cama cyoBa NpaKTuKa, 3a Ko MOTUBYBa/lbHa
yacTuHa Cy[lOBOr0 PIlLEHHSI X04a i MICTUTb MOCWMAAHHS Ha NMPUHLMI
[JOMIpPHOCTI Ta ioro BUMoru, NpoTe Le Hisik He BN/AMBAE Ha CyTb yXBa-
NIEHOTO pilleHHs. Tak camo Lie CTOCYETbCS POPMasIbHOIO TyMaUYeHHSs
1 3acTOCYyBaHHS NPUHLMNY AOMIPHOCTI Ta MOro eNeMeHTIB Cyaamu, sike
MOXKE SIBHO CyMepeynTn HasiBHIA MpakTULi BUPILWEHHS O4HOPIAHUX
crnpaB EBPOMNENCLKMM CyAO0M i3 MPaB NHOANHN abo iHLLIMMW Mi>XKHapO-
HUMK cyaamu.
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SATTOBITAHHA
3NTOBXXNBAHHIO
NMOBHOBA>XEHHAMN

anobiraHHA 3N10BXWBaHHIO NMOBHOBAXEHHSAMMU AK CKNaLHUK

BEpPXOBEHCTBa MNpaBa (MpaBoBfagasa) nepenbavae 34ilCHEHHS

NMOBHOBAXEHb y CMOCIO, WO YHEMOX/MB/IHOE HECNpaBeanusi,
HeOo6rpyHTOBaHIi, HEPO3yMHiI abo AeCNOTUYHI pilweHHA. OCHOBHOK
thopmoto 3anobiraHHA 3/10BXUBAHHIO MOBHOBAXEHHAMM € 0OMEXEHHS
ONCKPELiiHNX MOBHOBaXXEHb OpraHy Nyo6nivyHoi Bnagu. AUCKpeuiHi
NOBHOBAXKEHHS — L& MOXX/IUBICTb YXBaJIEHHA pilleHb AepXXaBHUMU
opraHamu, opraHamu MicLeBOro caMoBpsyBaHHA W NOCagoBUMM
ocobamun Ha BNacHWn po3cyf B MeXax 3aKOHY Ta 3 LJOTPUMaHHAM Bij-
NOBIgHMX BUMOT. fIK CKafjoBa BEPXOBEHCTBA MpaBa BOHU BUMAaratTb
Hacamnepeg, Wob AisNbHICTb OpraHiB Aep>KaBHOI Blagu, BKIOHao4im
napiameHT, OpraHiB MiCLLEBOro caMOBPSAYyBaHHS, 6yno NignopsLKOBaHO
YTBEPLKEHHIO 1 3a6e3rneyeHHI0 npas i cBoboa ntognHu. Came BOHM Ta
iX rapaHTii BignosigHo Ao crtarTi 3 KOHCTUTYLIT YKpaiHu BU3HAYaloTb
3MICT i CNPAMOBAHICTb [iANbHOCTI Aep>KaBu.

Hesig'emHi, HeBiguyXXyBaHi npasa i cBO60AM NIOAMHU CTOATL Ha Nnepe-
LUKOA| BO/TFOHTapPU3MY He TifibKM OpraHiB BUKOHaBYOi Ta Cy40BOi Bnaau,
a i mapnamMeHTy, BU3Hayaunm mMexi Aoro poscyay npv yxBaneHHi
3aKOHIB.

dyHAamMeHTanbHI Npasa i cBO60AN CHOPMYNbLOBAHO B KOHCTUTYLLII
JocnTb 3aranbHO. AGCONOTHA BiNbLUICTb i3 HAX BUMarae KOHKpeTmn3a-
Lii B NOTOYHOMY 3aKOHOAABCTBI, 6€3 4Ooro BignoBigHI KOHCTUTYL,iMHI
NpUNnCKM MOXYTb 3a/MwiaTUCs Aeknapauieto. BignosigHo go BMMOr
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BEpPXOBEHCTBA Mpasa (NpaBoBnajgaa) BCi Npasa MatoTb BU3HavaTu nnLue
KoHCTUTYLList Ta 3aKOH, a He Nif3aKoHHI aKTu OpraHisB BUKOHaBYOI BNaauw.
Lle, 3BicHO, He NO36aBNse Taki OpPraHN NEBHUX AUCKPELINHUX NOBHO-
BaOKEHb MPY yXBaNEHHI HAMW ynpaBniHCbKNX pileHb. MpoTe mexi i
XapakTtep Taknx NOBHOBaXeHb MaE YCTaHOB/IHOBATAN TaK CamMO 3aKOH.

OpraHu fep>kaBHOI BNajn, opraHy MicLeBoro caMoBpsaayBaHHA Ta iX
nocagoBi ocobn 3060B'A3aHi fiATH, K 3a3Havanocs, nuwe Ha nigcraei
Ta B cnoci6, wo nepenbayveHi KOHCTUTYLIE Ta 3aKOHaMU YKpaiHu
(ctarta 19 OCHOBHOro 3akoHy YKpaiHu), TO6TO 3a MPUHLIMNOM «LUO He
[03BOJIEHO — 3a60pPOHEHO». MocnnaHHA NocagoBKX OCI6 Ha Te, Lo
3aKOH Taki 3a60poHN He nepepbayae, He MOXe GyTW B3ATO [0 yBarwu,
OCKIiNbKW Ue 6e3nocepeiHbO CyrnepeynTb 03Ha4YeHOMY NPUHLANY.

HeobxigHicTb 3anobirat 3710BXXWBAHHKO MOBHOBAXKEHHAMU (06Me-
YKEHHS1 AMCKPeLUiiHNX NMOBHOBAaXXEHb) CTOCYETbLCS BCIiX TiIOK Bnagw,
OflHaK 0cO06/MBOro 3Ha4YeHHs HabyBae Ans BUKOHaB4oi Bnaaun. LUnpoki
ANCKPELiiHi NOBHOBaXXEHHS OpraHiB BMKOHABYO0i BNaAu Ta ixHix noca-
[OBUX OCI6 4acTo NpM3BOAATL A0 NOPYLIEHb MpaB i cBO6OA rpoma-
[SH, CTBOPIOKOTb I'PYHT ANs1 KOPYNUii Ta iHWKX 3N10BXMBaHb. TOMYy He
BUMAaAKOBO YiTKili BU3HAUYEHOCTI TaKMX MOBHOBaXKEHb Ta iX BBEAEHHIO
B)KOPCTKI MeXi 3aKOHY NpuUAINat0Tb 3HaYHY yBary €BponeiicsKnii cyq
i3 MpaB NOANHN Ta KOHCTUTYLLIMHI CyaAn €BPONECbKMX KpaiH.

O6MeXXEHHS1 AMCKPEeLiHUX MOBHOBaXXEHb O3Ha4yae, WO Oyab-iKOMy
OopraHy BUKOHaBYOI BNajn He fnwe He MOXHa camMOMy Bu3HayaTu
B/laCHi MOBHOBAXKEHHS, a i1 BCTAaHOBAOBATM X ANs MignopsgKoBaHUX
oMy opraHiB Ta ixHiX mocagoBux OcCib.

UM He HaMaKTyalbHIWNM y Cy4YaCHUX YKPaiHCbKMX peanisx € 3BefeHHS
40 MIHIMYMY OVNCKPELiiHNX NMOBHOBaXEHb fEePXKaBHMX YMHOBHMKIB Y
TUX chepax, Wo 6e3nocepesHLO NOB'A3aHI 3 peanisalieto Npas i cBO6OL
MOAVHN | rTpoMaasHUHA (BUKOPUCTAHHSA [ep>XXaBHOT Ta KOMYHa/lbHOT
BNIaCHOCTI, HafaHHA (hiHaHCOBUX Minbr i PiHAHCOBUX pecypciB, ono-
JaTKyBaHHSA, KOHTPO/b TOLLO).

Came B uMx Ta nogi6HMX chepax, aK NigTBepAXKYE NpakTuKa, CrnocTepi-
racTbCs HalibifbLue 3N10BXMBaHb.
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3 06MEeXeHHAM AUCKpPELiiHMX NOBHOBaXKEHL € 6e3rnocepeHbO NOB'A-
3aHOH0 i1 Taka BMMOra BEpPXOBEHCTBa MNpasa (NpaBoBnagA4s) B CUCTEMI
BUKOHABYOI BNaju, K HasABHICTb OCKOHaNNX i eheKTUBHUX NpoLeayp
y AifANbHOCTI T opraHiB i nocafoBux OCid, nepeayciM y iXHix BigHOCUHaX
i3 rpomagaHamun. Ha BigMiHy Big 6aratbOx €BPOMENCHKNX KpaiH, ge
iICHYIOTb crnevianbHi KoangikoBaHi akTu, Lo AOKNaAHO pernameHTyoTb
Taki npoueaypw, BYKpaiHi Ui Tpouesypy 3aMLLatoTbCsa UM He HaIMEHLU
yperynboBaHUMMU.

1. KOHCTUTYLiHI rapaHTii 06MeXXeHHSA OUCKPeLinHUX
NOBHOBaXXeHb

UM € ropuguyHi rapaHTii 06MeXXeHHA LUCKPEeLUiiHMX MOBHOBAaXKEHb
opraHiB ny6niyHOi Bnagn?

HackinbKn LOCKOHaIMMM € IOPUANYHI rapaHTii 0OMeXeHHs AUCKPeL,ili-
HUX NOBHOBaXXEHb OpraHiB Ny6ni4yHOT Baaun, 3aknageHi B KOHCTUTyuii
Ta 3aKOHax?

fK MocnifloBHO cyfoBa rnpakTnka 3acTOCOBYE Taki rapaHTii?

Uy matoTb KOHCTUTYLiS Ta 3aKOHM Nepeabayatv 06MeXeHHs aucKpe-
UiiHMX NMOBHOBaXXeHb cyay?

Um € Mexi TaKoro 06MeXKeHHN?

Un nepepbavae KOHCTUTYLIA IOPUANYHI rapaHTii 06MeXeHHs AncKpe-
LiHUX NOBHOBaXEHb NapnamMeHTy?

Uun € BMNagKu, KONm napnameHT BUXOAMTb 3a MeXXi CBOIX ANCKPELIMHNX
NOBHOBaXKEHbL?

Un € goctatHIMW KOHCTUTYLiHI rapaHTii OOMeXXeHHA ANCKPELiNHNX
nosHoBaxeHb Npe3ngeHTa?

Uun 3iicHIOIOTLCSA ANCKPELiiHI MOBHOBaXkeHHA lMpe3ngeHTa Bigno-
BigHO 0 KOHCTUTYL T Ta iIHWNX CKNaLHUKIB BEpXOBEHCTBA Npasa (npa-
BOB/aAAs), 30Kpema LLLoA0 NOC/if0BHOrO, 04HaKOBOrO i 06rpyHTOBA-
HOro 3actocyBaHHA KOHCTUTYLI?
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Un nepefbayeHo KOHCTUTYLIIEID rapaHTii 0OMEXEHHSA AUCKPELinHNX
NOBHOBaXXeHb BUKOHABYOI Bfiagn?

Un € gocTatHiMM KOHCTUTYLiiHI rapaHTii 0OMEXEHHS ANCKPELiNnHNX
MOBHOBaXXeHb BMKOHAaBYOi B/lagn?

Un € BMNagKu, KON opraHn BUKOHABYOi Bnagn BUXOAATb 3a MEXi
YCTAHOBMIEHUX ANCKPELIAHNX MOBHOBaXXEHbL?

KomeHTap

AK y>xe 3a3HavyeHo BuLle, KoHCTUTYLiA YKpaiHM B cTatTi 19 ycTaHOB-
JIIOE cnewjianbHO-403BiNIbHUI MPUHLMN, BIAMOBIZHO A0 AKOTO OpraHu
[lep>XaBHOI Bnaju, MicLeBoro caMmoBpsaayBaHHS, iXxHi nocafosi ocobu
3000B'A3aHi fiaTK Nuwe Ha MniAcTaBsi, y MeXax NOBHOBaXeHb Ta B
crocib, wo nepenbayeHi KoHCTUTyLieo Ta 3akoHaMn YkpaiHu. Wogo
HUX Lle O3Hauae, Lo MexXi po3cyay Mae 6YyTM BCTaHOBMEHO CaMolo
KoHcTuTyuieto abo X 3akoHaMu YKpaiHu.

Hopmu KoHCTUTYLIT He MICTSTb 6e3nocepeaHboi BKa3iBKM Ha MOX/N-
BiCTb OaraTtoBapiaHTHOI NOBEeAIHKM NpPW 3iliCHEHHI opraHamMmun nyo6iy-
HOI BNaam CBOiX NOBHOBaXkKeHb. BogHO4ac peanisalis OKpeMux i3 Hux
3aneXnTb Bif OLHIOBaHHSA BiAMOBIAHOT NOTPEOW iX 3aCTOCYyBaHHS.
Lle o3Hauag, Wwo KoHCTMTYLiS | 3aKOH A03BOAKOTbL OpraHam Jep>KaBHOi
BNagwv, MicLLEeBOro caMoBpsiAyBaHHS Ta iXxHiM nocagoBMM ocobam Ha
BNacHWN poscyf obpaty MeBHWUIA BapiaHT 3fiiCHEHHS TaKMX MOBHO-
BaXKeHb. Taki NOBHOBa)XXEHHS BiAHOCATb A0 AUCKpeLiliHnX (cBob6oaa

poscyay).

CBob6oja poscyay € rnoTpibHOK AN BUKOHAHHA LiNnoi HA3KW 3aBAaHb
npwv 34ificHeHi fep>XaBHOI BNaan LWASXOM ypaxyBaHHS BCiX 06CTaBUH
npw yxBaneHHi BignoBigHMX piweHb. KOHCTUTYLIA | 3aKOH HE MOXYTb
i He MaloTb BUYEPrHO perynoBaTy BCi Aii opraHiB gepxXaBHOi Blagu,
MiCLLeBOro caMoBpPAAYBaHHSA Ta iXHiX NocafoBUX OCi6, TOMY B NOTPIOHMX
BUNagkKax UMM opraHam i ocobam HajaloTb MOX/UBICTb Nif BnacHy
BigMOBIgabHICTb | HA BAACHUI po3cyf obupath HalKpalwinii BapiaHT
CBOEI MOBEAIHKM 33419 4OCATHEHHS Linei iopuanyHoOro peryatoBaHHs.
OpHak Taki fjii KOMNEeTEHTHUX OpraHiB He Mae 6yTM BYMHEHO AO0BINLHO
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" cBaBiNIbHO, 6€3 3aCTOCYBaHHA HOPUANYHUX FapaHTiii 34iiCHEHHS
ANCKPELiiHNX MOBHOBaXXEHb Ta LLi/IOi HA3KM YMOB | BUMOT, LLO iX Mae
OyTN Npu LbOMY LOTPUMAHO.

BiaTak BMMOra yHOpMyBaHHSA B HOPUAMYHMIA CNOCIO NOPAAKY 34iAc-
HeHHA (Npouegypv peanizayji’) Ta rapaHTii AUCKPEeLiiHMX MOBHOBa-
XXeHb € BiJo6GpaXkeHHAM BMMOr BEPXOBEHCTBa Mnpasa (npaBoBnasas),
a came NMpUHUMMIB 3aKOHHOCTI, 3a60POHU CBaBiN/A, WO iM nignopsaa-
KOBaHO 3[iiCHEHHA AUCKPELIiHMX NOBHOBaXKeHb. MUTaHHA Nonarae
/iMle B AOCTATHOCTI Ta e(heKTUBHIN i BiANOBIAHWX rapaHTii.

LLloao HaliBMLMX OpraHiB Aep>kaBHOI Blaan, 30KpeMa BepxoBHOi Pagn
YKpaiHu i Mpe3ngeHTa YKpaiHu, TO iXHI ANCKPEL,ifiHIi MOBHOBaXEHHS, SK
i BCI iHLWI, BU3Ha4eHO e KoHCTUTyuieto YKpaiHu. Mpuknag anckpeui-
HOro NOBHOBaXKEHHS Npe3ngeHTa YKpaiHn — iA0ro npaBo NPOTArom
N'ATHAAUATM OHIB Nignucaty 3aKoH Ta odiliiHO ONpPUADAHUTK 1A0ro
abo >X MOBEPHYTM 3i CBOIMW BMOTUBOBAHO CHOPMYNbOBaAHUMWU MPO-
nosuuismm go BepxoBHOT Pagn YKpaiHM Ansi NOBTOPHOrO posrnsgy
BiANOBIAHO A0 cTaTTi 94 KOHCTUTYLI YKpaiHW. 3acTOCyBaHHS BETO
abo BigMOBa Bif LbOro € BMKIIOYHMM MNpaBoM [lpe3naeHTa K rnasu
Jep>xaBu. [HW1M NPUKIaLoM € NOBHOBaXKeHHS [NpesngeHTa YKpaiHu
YXBanUTN B pasi NOTPebun pilleHHs NpPo 3anpoBa)KeHHs B YKpaiHi
abo B oKpeMwux ii MicLeBOCTAX HaA3BMYAMHOrO CTaHy BiANOBIAHO OO
NYHKTY 21 yacTMHK nepwoictatTi 106 KoHCTUTyUiT YKpaiHu. Te X came
CTOCy€eTbCA | BepxoBHOT Pagn YKpaiHu, YacTuHa 3 MOBHOBaXKEHb SIKOI,
YCTaHOBNEHMX cTaTTeto 85 KOHCTUTYLITYKpaiHW, 3a CBOIM XapaKTepoMm €
ONCKPELIMHMMM Ta MOXYTb OYTM BUKOPUCTaHI HEtO Ha BNacHWiA poscy,
(Hanpuknag, cXxBafeHHs pPilleHHS LLOA0 HaJlaHHS BilCbKOBOI 4ONOMOTN
iHLIMM Jep>kaBam abo BiAMOBa B LIbOMY).

KoHcTuTyLis He MicTUTb 6e3nocepegHix BUMOT LWOAO 34iIMCHEHHS guc-
KpeLiiHMX MOBHOBaXKeHb. BogHOuac yci 3arasibHi NPUHLMNN OpraHisa-
uii Bnagm ta 34ificCHeHHS MOBHOBaXKEHb Mat0Tb 3HAYEHHS, IX K 3arasibHi
rapaHTii Mae 6yT BpaxoBaHO NMpPU BUKOPUCTaHHI AUCKPELiAiHNX MOBHO-
Ba)KeHb. 30KpeMa, OHIEl0 3 TaKNX rapaHTiii Ta O4HUM i3 TaKUX NPUHLM-
niB € NPMHLUMN 34iCHEHHSA fep>KaBHOI Bnagn Ha 3acagax ii noginy Ha
3aKOHOZaBuy, BUKOHaBYY i CyA0BY, L0 Nepefbayvae HeBTPYYaHHSA OHUX
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OpraHiB y MOBHOBA&XEHHS IHLUMX, LLO Ma€ MeXaHi3M1 KOHCTUTYLIHOro
3axucty. Hanpuknag, npaso BepxoBHOT Pagn YKpaiHn yxBaninTun 3aKoH
CTOCOBHO OY/b-AKOro BaXX/IMBOrO NMUTaHHSA CYCNifIbHOr0 XXUTTA Bigno-
BigHO fo0 cTatTi 92 KOHCTUTYLITYKpaiHKU MOXxe 6yTu peanizoBaHo nuLle
33 YMOBU HernopylleHHa KomneTeHuii Mpe3naeHTa YKpaiHu Ta iHLWunX
opraHiB fep>kaBHoi Bnaau. Y pasi Buxoay BepxosHor Paforo YkpaiHu 3a
MeXi CBOiX MOBHOBaXKEHb Lie MUTaHHA Ma€e po3B'a3atn KOHCTUTYLinHNIA
Cyn YKpaiHu. BinbLWicTb KOHKPETHMX BUMOT LLIOAO 34iMCHEHHS AUCKpe-
LiHNX NOBHOBa)XKeHb BM3HAYa0Th 3aKOHM ab0 XX MpaBHUYa JOKTpMHA
Y HOPMO3acTOCOBYA MPAaKTMKa, NPO Lo NTUMETbLCS Aai.

2. 3aKOHOAaB4i MexaHi3M1 0O6MEXXEeHHSA AUCKPEeLiHNX
MOBHOBa)KeHb Ta 3anobiraHHSA 3/T0BXXMUBAHHIO HUMU

Un € Bunagkmn 34iliCHEHHSA ANCKPeLiiHNX MOBHOBaXXeHb OpraHamMmu
ny61i4YHOT Bfagn, NoB'A3aHi 3 yxBaNeHHAM HEPO3YMHUX abo TaKuXx, Lo
nopyLwytotb cBO60AY 0CO6M, pilleHb?

Un B nOTPIGHOMY 06CA3i 3aKOH BU3HAYa€ 34iMCHEHHA QUCKPELINHNX
NMOBHOBaXKEHb Map/laMEHTOM?

Un € HasBHOK cucTema MOBHOI BiKPUTOCTI Nap/laMeHTCbKOT
iHpopmaLlii?

UM € HaABHUMW 1 3340BI/TbHUMM UiTKi 3aKOHO4aBYi OOMEXKEHHS ANCKPE-
LiiHNX MOBHOBa)XKeHb OPraHiB BMKOHABYOI Blaan B agMiHICTPaTUBHIN
[isiNbHOCTI?

UM € HasBHOMO cucTeMa NMOBHOI BiAKPUTOCTI iH(hopMaLii Wwogo 3ainc-
HEHHS NOBHOBaXXeHb MNpe3naeHTom?

Un € HasBHOMO cncTemMa NOBHOI BIAKPUTOCTI iH(hOopMaLii Wogo 34inc-
HEHHS MOBHOBaXeEHb YPSALOM?

Un € HasiBHOK cMCTeMa MOBHOI BiAKPUTOCTI iHhopMauii oo 3aiic-
HEHHA NOBHOBaXXeHb OpraHamMmm BUKOHaB4Oi Bnagn?
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KomeHTap

B ocHOBY BMGOPY CBOIX fili Npy yXBasIeHHI KOHKPETHUX PiLLEHb Y MeXax
CBOET KOMTMETEHLLiT opraHu BMKOHaBYOI BNaau Ta ixHi nocagosi ocobu
MaroTb KNacT KOHCTUTYLIHI NPUHLMAN BiX NEBHOMY CMiBBIAHOLLEHHI,
NignopsAKOBAHOCTI, 3-MOMDK AIKUX € MPUHLMMN BEPXOBEHCTBA Mpasa
(npaBoBnaaas), 30Kpema Taki BaXK/MBI Oro CKNagHWKW i BUMOTW,
AK LOTPUMAHHSA npas i cBO6OA NHOANHU, 3aKOHHICTb, HEeUCKPUMiHA-
Lisa Ta PIBHICTb Nepep 3aKOHOM, JOCTYN A0 MpaBoOCyAAs, OpUANYHA
BU3HAYEHICTb, MPUHLMM MOA4INY BNaau, PO3YyMHICTb, LJOMIPHICTb, 4OTPU-
MaHHA HOPM M>KHapOAHOro npasa ToLO. 3 ornAay Ha NPsMy Aito HoOpm
KoHCTUTYLiT YKpaiHU Le YMOXXMBIIOE iX e(heKTUBHUI 6Ge3M0cepeaHii
PerynssTUBHUIA BNAMB Ha CyCMifibHI BigHOCUHW. He3acTtocyBaHHA abo
NOPYLUEHHSA TaKUX MPUHLUUNIB | BUMOT, iITHOPYBaAHHA HUMW HIiBENOE
ropugnyHe 3HaueHHAa KOHCTUTyLil, pobuTs i hiKTMBHOIO, MPU3BOAUTL
[10 BUKPMBNEHOTO 3aCTOCYBaHHA AVNCKPELIiHNX MOBHOBaXKEHbD, 3aBJaE
LUKOAW iHTepecaM 0cobu, OXOPOHKOBAHUM 3aKOHOM.

BoaHo4Yac KOHCTUTYLiiHE peryntoBaHHS 34iIMCHEHHA ANCKPELiiHNX
NOBHOBa)XeHb OpraHammn gep>kaBHOi Bfaan, MiCLLEBOro caMoBpsay-
BaHHS Ta iXHIMM NOcagoBUMKN O0COBamu, SIK y>Ke 3a3Hadanocs, mae 6yTu
[OMNOBHEHO I feTanizoBaHO Ha pPiBHI 3BMYaiHOro 3aKoHy. HalioHanbHa
HpUANYHa cucteMa Mae nepeabavaTv NOBHUIA Ta ePEKTUBHUI iHCTPY-
MeHTapiii 3ac06iB OPMANYHOIO 3aXUCTY Bif AOBINILHOIO i CBaBI/IbHOIO
BTPYYaHHS OpraHiB Aep>kaBHOi BNaay B NpaBa O4MHN i rpoMagsiHMHA
ab0 KOMMETEHLLi10 iHLIMX OpraHiB Aep>XaBHOI BNagun, AOTPUMaHHS HUMU
CBOiX MOBHOBaXKEHb, YHEMOXX/IMB/HOBATU YXBaNIEHHSI HEPO3YMHUX ab0
TaKux, WO NOPYLLYHTb CBO6OAY 0COOMU, PillieHb.

lpeTbca Npo BperyntoBaHHA AWCKpeLiliHMX NOBHOBaXeHb OpraHamMu
Lep>KaBHOT Bfagmn, OCKiNbKW, SIK Y)Xe 3a3Haydanocs, AUCKPeLiliHi
NOBHOBaXXeHHA napnameHTy i Mpe3ngeHTta YKpaiHn BperynboBaHo
KoHcTuTyLieo YKpaiHm (BUHATKOM € BPEryitoBaHHA NOPSAAKY 34iACHEHHS
AVCKpeLiliHX NOBHOBaXKeHb BepxoBHOIO Pafoto YKpaiHu, Akuil nepes-
6ayeHO 3akoHOM YKpaiHu «[Mpo PernameHT BepxoBHOI Paan YKpaiHu»
Ta 3aKOHaMW, WO BM3Ha4YaloTb NOPSALOK 34iiCHEHHSA MOBHOBaXKEHb
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HapoAHUMU fenyTataMu YKpaiHW, KoOMiTeTamu napaameHTy Ta iHWmnmm
yTBOpPOBaHUMN BepXxoBHOK Paforo YKpaiHu opraHamu).

3aKOHU MatoTb BU3HAYaTU 3 LOCTATHLO MOBHOTOK OGCAr AUCKpeLi-
MHMX NMOBHOBaXXEHb OPraHiB fep>KaBHOI BUKOHABYOI BNy, OCKi/IbKU
6Yyab-sKa PUANYHA HEBU3HAUEHICTb MOXE MPU3BECTU 0 NOPYLUEHHS
NPUHLUMNY BEPXOBEHCTBA MNpaBa (MpaBoBnagAs), NOpyWeHHs npas
0oco6u, CrnoTBOPUTY CYTb NpaBa.

PiBHEM AOKNaAHOro BM3HAYEHHS YMOB i rapaHTili 34iliCHEHHA AucKpe-
LiiHNX NOBHOBaXXEHb, 30KPEMa OpraHamMmun BUKOHABYO| BNagu, € YNHHI
3aKOHM YKpaiHn. OfHaK i BOHMN He BPEerynbOBYHOTb BUUEPIHO MUTAHHS
YMOB, MOPSAAKY 1 yCiX MOXANBUX rapaHTiin 34iliCHeHHA AucKpewiii-
HUX MOBHOB&XXEHb, 3A/INLLIAKDYN YMMAIO ICTOTHUX | BXKIMBUX MUTaHb
Ana ix 3'ascyBaHHA HOPMO3acTOCOBYOK MPaKTUKOK Ta MpPaBHMYOIO
LOKTPUHOIO.

3rigHO 3 PekomeHpauieto KomiteTy MiHicTpiB Pagn €sponun Ne
B(80)2 wopo 3giiicHEHHS agMiHICTPaTMBHUMW OpraHamu Bragn guc-
KpeLiiHNX NOBHOBaXXEHb, WO 11 yxBanuBe Ueli opraH 11 6epe3Hs 1980 p.
Ha 316-My 3acifaHHi, QUCKPELiiHIi MOBHOBaXKEHHS € MOX/IMBICTHO afMi-
HICTPaTMBHOIO OpraHy yxsajtoBaTu pilleHHsA 3 NeBHOK cB060A010
po3cyay, TO6TO 06MpaTtu 3 KiflbKOX IOPUANYHO JOMYCTUMUX PillieHb Te,
fIKe BBaXKAETHCH KpawjMM 3a KOHKPETHUX 06CTaBMH, NPUYOMY KOXXHA
3 TaKux afbTepHaTMB € NpPaBOMIipHOIO (nocTaHoBa BepxosHoro Cyay
YKkpaiHu Big 27.02.2018y cnpasi Ne816/591/15-a).

FOpranyHa Teopis Ta lopuanyHa NPakTUKa BUPOOWIM HU3KY BUMOT LLOAO
30IMCHEHHA ANCKPEeLiiHNX MOBHOBAXEHb, 3-MOMIDK SKMX Take: BMMOra
[0 cy6'ekTa BnagHnX NOBHOBaXXEHb BMKOPMCTOBYBATU AUCKPELiHI
NOBHOB&XKEHHS 3 TIEKD METOLO, 3 AKOK BOHO 6YNI0 HaJaHo, ypaxoByrouu
NPUHLMNM 06'EKTUBHOCTI, HEYNEepPeKEHOCTI, LOTPUMAaHHA NOTPIGHOro
6anaHcy MK HECMPUATIMBUMW Hacnigkamu s npas, CBO6O Ta iHTe-
peciB 0cO0M Ta LMK, Ha JOCATHEHHS SIKUX YXBa/KOETLCSA BIAMOBILHE
PilLEHHS, PO3CYAIMBOCTI, CBOEYACHOCTI (TOGTO NPOTArOM PO3yMHOrO
CTPOKY), Bi4NOBIZHO JO MEX iXapaKTepy 34iiCHEHHS BIAMOBILHMX AUCKpe-
LiIMHNX MOBHOB&XKEHD, LLOiX HAAAHO OpraHaMm Aep>kaBHOi BNaau; PiBHOCTI
nepes 3aKoHOM; BiANOBIAHOCTI XapaKTepy KOHTPO/IO Ta NMOBHOBaXKEHb
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KOHTPOJ/IbHUX OpraHiB; BifKPUTOCTI iHpopMaLii. 3aKOHOLaBCTBO TaKOX
Mae nepegbavaTy YiTKuiA i ageKkBaTHWIA 3aXUCT Bif AOBINIbHOIO BTPyYaHHs
y 34IACHEHHS NigNPUEMHNLBKOT AiSNBHOCTI.

3. CypoBuii KOHTPO/b 3a 34iNCHEHHAM ANCKPeELLIMHNX
MOBHOBaXXeHb opraHamu ny6i4yHOT Bflaan

Un nepefbayeHo cyfoBUIA KOHTPOSb 3a 34INCHEHHAM AUCKPELIAHNX
NMOBHOBa)XEHb OpraHamu ny6aiYHOi Bnagm Ta iXHiMKM NocagoBUMMU
ocobamn?

Uu € nigcTaBorO 4719 CyJOBOI0 OCKapPXXEHHS pilleHb OpraHiB nyonivyHoi
BNnagm Ta ix nocafoBux OCib HefoCTaTHS O6I'PYHTOBaHICTL 3aCTOCOBA-
HUX HAMU SUCKPELiNHWUX NMOBHOBAXEHb?

Un € HasiBHUM KOHTPOSIb KOHCTUTYLiiHOro Cyay 3a 34iliCHEHHAM guc-
KPeLifHNX NOBHOBaXXeHb Map/iaMeHTOM?

Un € eheKTMBHMUM KOHTPO/b KoHCTUTYLiHOro Cyay 3a 34iliCHEHHSM
ANCKPEeLiiHNX NOBHOBaXXEHb MapnaMeHToOM?

Un € HasaBHMM KOHTPONb KoHcTuTyuiliHoro Cyay 3a 34iiCHEHHAM guc-
KpeLifiHMX NOBHOBaXKeHb IHWIMMW OpraHamu ny6aivyHoi Bnagn?

Un € HassBHMM KOHTpPOb KoHcTUTylinHoro Cyay 3a 34iliCHEHHAM guc-
KpeLiiHMX MOBHOBaXKeHb Mpe3ngeHTom?

Un € eheKTMBHUM KOHTPOAb KoHCTUTyLiHOro Cyay 3a 3[iliCHEHHSM
ANCKpeLiiHMX NOBHOBaXXeHb Mpe3naeHToM?

UM € HassBHMM KOHTpOb KoHcTuTyuinHoro Cyay 3a 34iliCHEHHAM gnc-
KpeLiiHMX MOBHOBaXKEHb iHWMMK opraHamu ny6aivyHoi Bnagn?

Un € epeKTMBHUM KOHTPOSb KOHCTMTYLiHOrO Cyay 3a 34iiCHEHHSAM
AVCKpeLiiHNX MOBHOBaXeHb iHLWMMK OopraHamu ny6nivyHoi Bnagn?

U/ € HassBHUM KOHTPO/Ib agMiHICTPATUBHMX CyAIB 3a 34iACHEHHAM
AVCKpeLiiHNX NOBHOBaXeHb opraHamu ny6iyHoi Bnagn?

Un € epeKTMBHUM KOHTPO/b afiMiHICTPATUBHUX CyAiB 3a 3[iiCHEHHSM
ANCKpPEeLiiHNX MOBHOBaXXEHb OpraHamu ny6niyHoi Bnagn?
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KomeHTap

Ha HanexxHy peanisaLito 4MCKPeLiiHUX MOBHOBaXKEHb Y paMKax rnpasa
CNPSAMOBAHO BCHO CMCTEMY KOHCTUTYLIMHMX rapaHTiii. BignosigHo go
L€l cMCTEMM rapaHTiii MaloTb AiATVM BCi opraHu ny6nivyHoi Bnagn Ta
FOPUANYHI IHCTUTYTU [epXKaBu.

3ornagy HaTe, WO BUKOPUCTAHHS AUCKPELinHMX MOBHOBaXXeHb NOB'SI-
3aHe 3 0O6paHHAM anbTEPHATUBHUX PillEHb, TOGTO € OLHHOMO AisfiNb-
HICTHO, MPOLLeC YXBaNleHHS BiANoOBigHMX pilleHb NOTPebye 0CO6GNNBOrO,
HeynepemKeHOro i eekTMBHOIO KOHTPO0. OfHIEr 3 HalleDeKTUBHI-
LnX hOpM TaKOro KOHTPOJ/IHO B LMBINI30OBAHOMY CYCMiNbCTBI € CyA0BWUIA
KOHTPO/Ib, WO Oro 3iliCHIOE He3aneXxHuii cya. Cyan HecyTb rONOBHe
HaBaHTaXXeHHS y cnpaBi 3axuUCTy NpaB NOANHM | TPOMaAsHMHA Bif
iX MopylweHb opraHaMmn Ny6ni4yHOT BNagun, WO 34iNCHIOKTL AUCKpe-
LifiHI NOBHOBaXKeHHS. TOMy eheKTMBHA 3axmcHa [is/bHICTb OpraHis
npaBocyaas € HaA3BMYaMHO BaXKINBOIO A5 Aep>KaBu, CycninbcTBa M
OKpemoi ocobun. BoHa BM3Hauae piBEHb HOPUANYHOIO 3aXMCTy MpaB i
CcBOOOA MOANHM | FPOMafsHMHA NPKU peani3alii opraHamMmu Baam CBOIX
ANCKPELiiHNX MOBHOBAXXEHb SIK OAHIET 3 BaXK/TMBMNX O3HAK HA/IEXXHOTO
CYAOUMHCTBA.

CrartTeto 55 KOHCTUTYLITYKpaiHU KOXHIil 0cO6i rapaHTOBaHO MpaBo Ha
OCKap)KeHHS B CyAi PilLeHb, 4il un 6e34i91bHOCTIi OpraHiB Aep>KaBHOI
B/lagu, MicLueBoro camoBpsaayBaHHS, NOcafoBUX Ta cnyX60BKX OCib.

Ko)xHa 3 naHOK Cy0BOi Bagn Mae OKpeMy KOMMETEHL,I0 o040 34iic-
HEHHSA KOHTPO/IO 3a AOTPUMaHHAM KOHCTUTYLLIi Ta 3aKOHIB YKpaiHu
Npy BMKOPWUCTaHHI BIANOBIAHUMW OpraHamu ny6ni4yHOi BNagn CBOiX
AVCKpeLiiHNX NOBHOB&XEHb.

KoHcTutyuiHnii Cyg YKpaiHM NOKAMKAHO 3A4IACHIOBATU KOHCTUTY-
LiiHWI KOHTPO/b 3a akTamu BepxoBHOi Pagu YkpaiHuwn, MNpesngeHTa
YkpaiHu, KabiHeTy MiHICTpiB YKpaiHu, pO3B'A3ytoUn NUTaHHSA Mpo Bifa-
noBigHicTe KOHCTUTYLT YKpaiHN 3aKOHIB YKpaiHu Ta B nepenbdbavyeHnx
KoHcTuTyuieto YkpaiHu BMnagKax iHWmx akTiB. [o A0ro NoOBHOBaXKEHb
Ha/IeXXUTb TaKOX 34iAICHEHHA OQILIAHOrO TaymavyeHHs KOHCTUTyLUii
YkpaiHn.
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CvctemMa afMiHICTPATUBHUX CYAiB, 3-NOMIXK IHLINX CBOIX (YHKLil, Mae
cnpaseanvBo, 6e3CTOPOHHBLO, HeynepeaXXeHo Ta CBOEYacHO BUPILLY-
BaTV criopu y cipepi ny6iyHMX NPaBOBigHOCUH 3 METOK e(heKTUBHOTO
3axucTty npas, cBO60/ Ta iHTepeciB OcCi6 Bif NOpyLeHb Cy6'ekTamu
BNafHWX BiJHOCUH 3 NNTaHb ANCKPELiiHNX MOBHOB&XXEHb.

AAMiIHICTpaTUBHUM cyfaM € NigcyAHUMW afMiHICTpaTUBHI cnpasu
LLIOZI0 3aKOHHOCTI, TOOTO BiNOBIAHOCTI 3aKOHaM Ta akTaM fnpasa BULLLO|
HOPUANYHOI cUAN (KPiM KOHCTUTYLLIAHOCTI) MOCTaHOB i PO3NOPSAAKEHD
KabiHeTy MiHicTpiB YKpaiHn, noctaHOB BepxoBHOI Paay ABTOHOMHOI
Pecny6nikn Kpum, MiHiCTepCTB, IHLINX LleHTpa/lbHUX OpraHiB BUKOHaB-
yoi Bnagun, Pagn miHictpisB ABTOHOMHOI Pecny6nikn Kpum, micLeBux
Aep>kaBHUX afMIHICTpaL,iil, OpraHiB MiCLLEEBOro caMoBpPsAAyBaHHS, iHLLNX
cy6'eKTiB BNagHWUX NOBHOBaXKeHb. [PaBO OCKapXXUTU HOPMAaTUBHWUIA
aKT MatoTb 0cobM, LLOAO AKMX AOro 3acTOCOBAHO, a TakoX 0co6Mu, AKi
€ cy6'eKTaMy NMPaBOBIAHOCUH, WO Yy HMX Byfie 3aCTOCOBAHO LEi akT.

3rigHo 3i cTaTTelo 2 Kogekcy agMiHICTPaTUBHOIO CyA04YMHCTBA YKPaAiHMU,
3aBAaHHAM aAMIHICTPATUBHOIO Cy404MHCTBA € CNpaBe/MBe, Heynepe-
[>KeHe Ta CBOeYacHe BMPILLEHHS CyA0M CnopiB Yy cthepi nyonivyHuX npa-
BOBIZIHOCWH i3 METOIO ehEKTUBHOIO 3aXUCTY NMpaB., cBO6O Ta iHTepeciB
isnuyHMx ocib, NpaB Ta iHTEPECIB HPUANYHMX OCI6 Bif iX NMOpyLIEHb
cy6'ekTamu BnagHMX NOBHOBaXKEHb. [10 KPMUTEPIIB CyA0BOro KOHTPO/HO
3a 3[iliCHEHHAM AUCKPeLiiHUX NOBHOBaXKeHb KogeKkc agMmiHicTpa-
TUBHOIO CyAO4YMHCTBA YKpaiHN BiAHOCUTb, 30KPeEMa, BifAMOBIAHICTb
yXBafIEHOr0 akTa MeTi, 3 AKOK ANCKPeLiliHe MOBHOBaXXEHHSA HaAaHo,
NOBHOBaXXEHHSM Ta CNOCOBY peanisaliiTakMx NMOBHOBaXEHb, OOI'PYH-
TOBaHICTb (ypaxyBaHHS yCix 06CTaBMH, WO MatloTb 3HAUEHHS A1 yXBa-
NEHHS PilleHHSs), 6e3CTOPOHHICTb, 4OBPOCOBICHICTb, PO3CYANNBICTb,
LOTPUMAaHHA MPUHUMMIY PIBHOCTI Nepef 3aKOHOM Ta HefoMyLLeHHS
ANCKPUMIHaLIT, AOMIPHICTb (3 AOTPMMAaHHSM HaNeXXHOro 6anaHcy M
Oyab-KMMN HECAPUATANBUMM Hacnigkamu aas npa., cBO60OA Ta iHTEpe-
ciB 0CcO6W i LiNSMK, Ha AOCATHEHHS AKNX CNPSIMOBAHO Take PilleHHS),
CBOEYACHICTb YXBaneHHs, TOOTO yxBaneHHA NPOTArOM PO3YMHOrO
CTPOKY (HaMKOPOTLUWIA CTPOK PO3rnsaay i BUPILLIEHHS agMiHICTpaTmB-
HOI cnpaBw, AOCTaTHIl AN HaJaHHS CBOEYACHOr0, 6e3 HEBMNpPaBAaHNX
3BOMliKaHb, CY10BOr0 3axXncTy MOpyLIeHnX npas, cBOOOA Ta iHTepeciB
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y nNy6niyHUX NpasoBigHOCUHaXx). Cya MOXe 3ynuHUTK fit0 HOpMaTuB-
HOrO akTa, BU3HATV HOPMATMBHWUI akT NPOTUNPaBHUM (HE3AKOHHUM
abo TakMM, WO He BiANOBigae akTy npasa BULLOT FOPUAMUYHOI cunn) Ta
HEUYMHHMM MOBHICTIO ab0 B OKPEMIii A0ro YactuHi (ctatta 264 Kogekcy
afMIHICTPaTUBHOIO CYOUYNHCTBA YKpaiHW).

4. TNoKapaHHS 3a 3/10BXXVBaHHA MOBHOBAaXKEHHAMM

Un € HassBHMMMW 3aKOHOaB4i 3aC06U 1 cCNOco6bu 3anobiraHHsA 310BXN-
BaHHH MOBHOBaXXEHHAMM?

Un e gocTtaTHiMK i1 e(heKTUBHUMM 3aKOHOAaB4i 3aco6u 1 cnoco6wm
3anobiraHHs 3/10BXMBaHHIO NOBHOBaYKEHHAMMN?

Un cBOEYacHO opraHu Ny6/ivHOI BNagM i nocafgoBi 0cobu pearyroTb
Ha 3/10BXXMBaHHA NOBHOBaXKEHHAMN?

Un € MOXX/IMBUM CY[IOBE OCKapXEHHSA 3/10BXXNBaHHSA NOBHOBAXKEHHAMM
napiameHTom?

UM € AOCTYNMHUMU ©1 3pO3yMINTMMUN MeXaHi3MU CYyJOBOTO OCKapP>KEHHS
3/10BXVBAHHS MOBHOBAXXEHHAMW Nap/iaMeHToM?

UM € MOX/IMBUM Cy0BE OCKapXXeHHS 3/10BXNBaHHA NMOBHOBAXXEHHAMM
Mpe3ngeHToM?

Un € 4OCTYNMHUMW 1 3pO3YMITMMN MEXaHi3MM CY[0BOr0 OCKapPXXEHHS
3/10BXXVBaHHA NMOBHOBaXXeHHAMU [pe3ngeHTom?

UM € MOX/IMBMM OCKapXXeHHS 3/10BXXVUBaHHA NMOBHOBaXXEHHAMU opra-
HaMM BMKOHAaBYOI Blagn Ta ix nocagoBuMmn ocobamm?

Un € 4OCTYNMHUMM i1 3pO3YMIIMMN MEXaHI3MU OCKapXXEHHS 3/10BXW-
BaHHSA NMOBHOBaXXEHHAMUW OpraHaMy BWKOHAaB4OIl BfagmM Ta ix nocajo-
BMMU ocobamu?

UM BMKOHYETbCSA MPUHLMIM HEBIABOPOTHOCTI MOKapaHHA 3a 3/10BXU-
BaHHS MOBHOBaXEHHAMW OpraHamMy BUKOHaB4Oi B/lagn Ta NocagoBUMM
ocobamu?

Un € MOX/TMBMM OCKapPXXEHHS 3/10BXNBAHHS MOBHOBAXXEHHAMW cyai?
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Un e OOCTYNMHUMU 7 3p03yMiJ’II/IMI/I MexaHi3mun OCKap>XeHHA 3/10BXN-
BaHHA NMOBHOBaXXEHHAMU CyaAaaAMN i um BMKOHYETbCA NMpuHUWMN HeBi,q-
BOpOTHOCTi NOKapaHHA 3a 310B>XXMBaHHA MOBHOBa>KEHHAMMU Cy,EI,,EI,FIMI/I?

KomeHTap

HaaBHICTb MexaHi3MiB MPUTATHEHHS 4O BifNOBIAa/IbHOCTI 3a 3/10BXMU-
BaHHS AUCKPELIiHUMW MOBHOBAXKEHHAMM € 3aBepLUa/IbHUM HEOAMIH-
HUM €/1EMEHTOM B HOPUANYHI KOHCTPYKLIi 34iACHEHHS UCKpPeLiiHNX
NMOBHOBaXKEHb. 3 LIEF0 METOIO 3aKOH Mae 3abe3neyyBaTty 3p03yMiny
Ta e(heKTUBHY CUCTEMY CYOBOTO, aMiHICTPaATMBHOIO abo iHLWi hopmn
KOHTPO/I0 NO3acyfoBOro xapakrepy (3okpema, ombyacmeHa) 3aans
YHEMOXX/INB/IEHHSA 3/I0BXXMBaHHA NMOBHOBAXXEHHSIMN OKPEMUMMN Opra-
HamMu Ny6nivyHOi BNagwn, NocagoBuMmM i cny>xx6oeumn ocobamun. BoHa
Mae faBatii MOX/NBICTb 3BEPTATUCh 40 BU3HAYEHUX 3aKOHOM OpraHiB,
KOMMETEHTHUX PO3rnsgaTy 3a3HayeHi NUTaHHA, OCKap)KyBaTtu Bigno-
BigHI NpoTMNpaBHi AiiTa BUMaratm NPUTArTHEHHSA 40 BiANOBIAaNbHOCTI
NnocafoBMX OCi6, SKi 30BXUBAKTh AUCKPELIAHUMY MOBHOBaXKEHHSAMMU,

KoHCTUTYLIiA Ta YMHHE 3aKOHOLABCTBO HaJat0Tb TAKOX MOX/UBICTb
CYLOBOI0 OCKapXXEHHS 3/M10BXMBAHHS MOBHOBAXEHHAMYU 6yAb-SKUM
OpraHom [ep>kaBHOI BNaau, MiCLLEBOro caMoBpPSAAYBaHHSA Ta iXHIMU
nocagoBumMun ocobamm (Ue cTocyeTbCA BepxoBHOI Pagu YkpaiHu,
Mpe3ngeHTa YkpaiHu Ta KabiHeTy MiHicTpiB YKpaiHu, ycix opraHis
BMKOHAaBYOi B/lagu Ta ixHix nocafoBux OCi6, NpauiBHMKIB MPOKypaTypu
Ta cyay Towo). Kogekc agMiHiCTpaTMBHOIoO CyfO4YMHCTBA YKpaiHu B
cTatTi 266 yCTaHOBIOE 3arajibHUI NOPAAOK NPOBAaLKEHHS B cnpa-
Bax LLOAO OCKapXXEHHS aKTiB, A4i un 6e34is/1bHOCTI BepxoBHOT Pagun
YkpaiHu, MNMpe3vgeHTa YkpaiHv, Buwoi pagn npasocynss, Buuoi kea-
nigikayiiHOT KoMmicii cyaais YkpaiHum, KeanidikayiriHo-gucumnaiHapHoi
KOMICIi MPOKYPOPIB TOWW,O. 3a HacnigKkamMu po3rnagy agMiHiCTpaTUBHUX
crpas cyf MOXe BMU3HaTV akT BepxoBHOT Pagn YkpaiHu, NpesngeHTta
Ykpainn, Buw,oi pagn npasocyggd, Buwoi kBaniikauiinHoi Komicii
cypaiB YkpaiHu, KBaniikauinHo-gucumnaiHapHoi KOMicii NpoKypopiB
TOWO NPOTUNPABHMM Ta HEYMHHMM MOBHICTIO ab0 B OKPEMI MOro
YaCTWHI; BU3HATK il M 6e34iANbHICTb UMX OpraHiB NpoTUNpaBHUMU
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Ta 30608B'A3aTN BUMHUTU MEBHI i, 3aCTOCYyBATU iHWI HACMIAKK Mpo-
TUMPABHOCTI TaKMX pilleHb (Hanpuknag, ycTaHOBUTU HafABHICTb abo
6pak NoBHOBaXeHb Cy6'eKTa BNafHWX NOBHOBaXXEHb; 3aCTOCYBATU
CTATHEHHS 3 Bignosifaya — cy6'ekTa B/afHWX NOBHOBAXKEHb KOLUTIB
Ha BiALIKOAYBaHHA LUKOAW, 3an0gisHOT ioro NpoTMnpaBHUMU pilleH-
HSIMU, iel0 abo 6e34iSNbHICTIO, BU3HAYUTU iHWWIA CNOoCi6 3axmncTy npas,
cB00OO[, iHTepeciB NIOAUHM | TPOMafAHUHA, iHWKX CY6'eKTiB y chepi
ny6nivYHMX NPaBOBIAHOCUH Bif MOPYLUEHb Cy6'eKTaMu BNagHUX MOBHO-
BaXKEHb, KM He CynepeumnTb 3aKOHY Ii 3ab6e3neuye eheKTUBHUIA 3aXmCT
Taknx rnpas, cBO6OA Ta iHTepeciB.

3aKOHOAaBCTBO YKpPaiHN OKPEC/HOE TaKOX afMiHICTpaTUBHY N KpUMI-
Ha/IbHY BigMNoBiJaNbHICTb y pa3i BUMHEHHSA NPaBONOpPYLUEHb MPU BUKO-
PUCTaHHI AUCKpPELiiHMX NOBHOBaXEHb, MiAX0AAYN ANdepeHLiioBaHO
[10 BU3HAYEHHS CaHKLLili, 30KpeMa KpMiHaNbHMX, 3a 3/10B)KMBaHHS MOB-
HOB&XKEHHSAMU 3a/1€XKHO Bif, Cy6'eKTIB, AKi BUMHWM TaKe 3M10BXNBAHHS.

oo Mpe3naeHTa YKpaiHu, TO iA0Oro MoXe 6yT1 NPUTSArHYTO A0 Bigno-
BifanbHOCTI B Nepio nepebyBaHHA Ha nocagi nnwe B NOPSAKY iMMiy-
MEHTY Ta NNLLEe 3a BYMHEHHS Aep>KaBHOI 3paan abo iHWOro 3/104MNHyY
(ctarts 111 KOHCTUTYLT YKpaiHW).

HenpaBoMipHe BUKOPUCTaHHA ANCKPELiiHNX NMOBHOBaXXEHb MOXe MiC-
TUTW O3HaKM NOCafOBKX 3/I0UYNHIB (30KPEMA, 3/10BXUBAHHSA CY>K60BNM
CTAHOBULLLEM, NMepeBULLEHHA BNagu abo Cny>K60BNUX MOBHOBAXKEHD,
KOpynuii ToWwo).

3aKOHOJAaBCTBO BM3HAYAE TAKOX MOX/IMBOCTI OCKapXXEHHS 3/10BXU-
BaHHSA MOBHOBAXXEHHAMU CyAAAMU, LOCTYMHICTb | 3p0O3yMiNicTb Mpo-
Leflypn TAKOr0 OCKapXXeHHS, MOX/IMBICTb MPUTATHEHHA Cyadi 3a Heo-
[HOpa30Be NOPYLUEHHS 3aKOHY NPV yXBa/IEHHI pilleHb abo 3a 3aBif0MO
HE3aKOHHEe pilleHHA A0 BigMOBIAaNbHOCTI, WO € OHIEKD 3 rapaHTii
3axMcTy 0cobu Big CBaBiNAs Cyay B AEMOKPATUYHOMY CYCMiNbCTBI.

Cuctema 3anobiraHHa 3M10BXUBaHHIO AUCKPELIHMMN NOBHOBaXKEH-
HAMW Ma€ ePEeKTUBHO AiATU Ha NpakKTuLi, He ByTu AeknapaTBHOLO,
nepegb6avatn LOCATHEHHS CTaHy HEBIABOPOTHOCTI NOKapaHHA 3a
NPOTUNPaBHe BUKOPUCTAHHA ANCKPELiiHMX NOBHOBaXXEHb. Y HUKHEHHS
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BiNOBIfAaNbLHOCTI 3a NPOTUNPaBHI Aii U1 6pak pearyBaHHsA Ha 3/10B-
XXMBAHHS MOBHOBaXXEHHAMU 3 B6OKY OyAb-IKUX OpraHis csigyaTb
npo BiACTYN Bif BMMOr-cTaHAapTiB NPUHLIMMIY BEPXOBEHCTBA MNpasa
(npaBoBnagas).
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NOCTYT
[0 MPABOCY /A

iANOBIAHO A0 YacTUHW Apyroi ctarti 3 KoHCTUTYLii YkpaiHu,
«[lMpaBa i cBOGOAN NOANHU Ta iX rapaHTii BU3HAYaKOTb 3MICT i
CrpsAMOBAaHICTb AiANbHOCTI AepXaBu. [lep>kasa BiAnosifae nepes
JIOAMHOIO 3a CBOM AiSi/IbHICTb. YTBEPAKEHHS | 3a6€e3MeyeHHs npas i
CcBOOOA NHOAMHN € TONOBHUM 060B'A3KOM AepkaBu». OfHIEl0 3 rapaH-
Tili 3a6e3nedveHHs nNpas i cBO6OA NHOAMHU, KA MOKNafae Ha AepP>KaBy
BiANOBIgHI 3060B'A3aHHA, € NpakTMYHa peanisayis npasa Ha JOCTYnN

[0 NpaBoCyaas.

YacTnHa nepuua ctatTi 55 KOHCTUTYLLiT YKpaiHW MICTUTb 3arasibHy HOpMY,
sIKa BU3Ha4yae NpaBO KOXHOrO 3BEPHYTUCS A0 Cyay, AKLWO A0ro npasa
yn cBo6OAMN NOPYLLUEHO, CTBOPEHO MepeLuKoan And ix peanisadii abo
Mae MicLe iHWWiA yTUCK NpaB i cB060[, 3a3HayeHa HopMa 3000B's3ye
cyau npuiimaTuv 3as8Bu 40 PO3rns4y HaBiTb Y BUNAAKY, AKWO B 3aKOHI
Hemae cnevwianbHOro NPUNUCY CTOCOBHO CYA0BOMO 3aXUCTY.

BigmoBa cyay B NpUIAHATTI NO30BHUX Ta IHLWKMX 3asB abo CKapr, L0 Bij-
NoBiAat0Tb YCTAHOB/IEHMM 3aKOHOM BMMOTaM, € MOPYLLUEHHSIM MpaBa Ha
Cy[0BUWIA 3axuUCT, siKe, BigMOBIgHO J0 cTaTTi 64 KOHCTUTYLi YKpaiHn, He
MOXXe 6yT 0O6MEXEHO HaBiTb B yMOBaxX BOEHHOIO abo Haf3BMYaNHOIO
CTaHy.

Y LeMOKpaTUYHOMY CYCniNbCTBI caMe Cyfy HanexuTb BU3HayasbHa
pOnb y 3axMCTi NpaB MOAMHN | 3abe3neyeHHi BEPXOBEHCTBA Mpasa.
| ue uinkom noriyHo. Agke camMme cyj, CTaBUTb «OCTaHHKO Kpamnky» B
NOLIYKY M yTBEPAXKEHHI NpaBa NMpu po3B'sa3aHHi KOHKPETHUX crnpas,
came BiH yOocOoO6/0€e (U1 NpuHaiMHI Mae yocobntoBat) 6e3CTOpPOH-
HICTb, HeynepeaKeHICTb i cnpaBeanBicTb. OCTaTOUYHE PIlLEHHSA cyay
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Mae 6yTn 6e33anepeyHo BMKOHaHe Ha MpakTuui, WO € HeBi4'€EMHUM
CKMaAHUKOM MpaBa Ha AOCTyn 4O npaBocygns. Yum BUWMIA y KpaiHi
aBTOpUTET Ccyay /i NpaBoCyAAs, YiM Binblly He3anexHIiCTb Mae cya y
B3a€EMOBIJHOCMHAX i3 3aKOHOJABYO Ta BMKOHABYOIO BfagamMu, TUM
BMLUMIA piBEHb BIAMOBIAHOCTI BEPXOBEHCTBY MpaBa i feMokpartii camoi
Aep>KaBy, TUM HagilHiwe 3axuLeHi Big MOX/INBUX NOCAraHb Npasa i
cBOOOAN NOANHN.

OpraHiszauis Ta fiSNbHICTb CyAy I'PYHTYHOTLCS Ha HU3Lj JOCUTb PI3HUX
3a CBOIM 3MIiCTOM i 06csArom npuHuunie. BignpaBHUM, BU3HAYASTbHUM
3-MOMDK HUX y Cy4acHiii gep>kaBi € NPMHUMN HEe3aNeXXHOoCTi cyay W
cyaais. BiH HalToYHIWe Bigo6pakae iet0 caMOCTIAHOCTI CyA0BOi MiKu
B/lan B CUCTEMI MOAiNy BNaju.

HesanexHicTb Cy0BOi Bnagn Mae KifibKa acrnekTiB: IHCTUTYLIAHWIA,
(PYHKUIAHWNIA Ta OCOBUCTICHUI (He3aneXHICTb camunx cyaais).

[HCTUTYUiiHa He3aNeXXHiCTb CyA0BOI Blagn nosnsdrae Hacamnepeg y
TOMYy, WO il 4OBIPEHO cyaasM — HOCiAM L€l BNagw, aKi 3aiCHIOTD i
He3a/Ie)KHO Bif 3aKOHO4aB40l Ta BUKOHABYOI rifI0K Bnagu.

HixT0, un TO rnaea Aep>aBu, NpeM'ep-MiHiCTP, genyTaT napnameHTy,
uneH ypagy um 6yfb-ska iHwa nocagosa 0coba, He MOXKe BTpPyYaTncs B
LiSANbHICTb Cyay W cyaniB Npy BUKOHaHHI HAMW CBOIX CYA0BUX (PYHKLIA.

ICTOTHOIO rapaHTieEl0 He3anexXHoCTi cyay i CyaaiB € HAsABHICTb AeMOKpa-
TUYHOI NpoLueaypu hOpMyBaHHA CyALIBCbKOrO KOPMYCY, LU0 YHEMOX-
NMBKOE BMAMB Ha Lieli MPOLLeC, a TUCK iHLIKX FiN0OK BNaan, coLianbHmX
abo MoNITUYHUX IHCTUTYTIB — TUM BifbLUe.

®YHKUiHY He3aneXHicTb cyay i cyaaiB BU3Havae Hacammnepepix 6e3-
CTOPOHHICTb, TOBTO NpaBo I 060B'A30K cyay i cyaaiB yxBantoBatu
pilleHHS CaMOCTIHO, HeynepeKeHOo, TibKN Ha OCHOBI KOHCTUTYLiiTa
3aKOHY, KEpYHOUNCh MPUHLMMOM BEPXOBEHCTBA Npasa (NpaBoBnasis).

Baromoto rapaHTieto 06'eKTUBHOrO, HeynepemKeHoro I crpaseinMsoro
34iiCHEHHSA cyaaeto NpaBoCyAas € TaKOX YTiNeHWIA, MepeBaXKHO Ha KOH-
CTUTYLLIIHOMY PiBHI, MPMHUMM CYAAIBCbKOrO iMYHITETY, AKUIA Mae Ha MeTi
3aXMCTUTU CYyAAIO Bifi MOX/IMBOTO 30BHILLHLOrO HE3aKOHHOTO BMNJIMBY Ha
HbOTO Mif Yac 34iINCHEHHSA HAM CBOEI MPOQECINHOI AisbHOCTI.
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OcobucTiCHY He3aneXHIcTb cyaai BU3Ha4YatoTh He nwe KOHCTUTyLiS Ta
3aKOH, a i1 0COBUCTICTb CaMOro CyAA4i — PiBEHb MOr0 KOMMETEHTHOCTI,
MOp&a/ibHi IKOCTi TOLLO. BUSIB LbOro acrnekTy cyAAiBCbKOT He3a1eXKHOCTI
Nnosnsirae B HaCTyNMHOMY:

> Cyann Mae 34ilicHI0BaTV NpaBoCyAasa He3aNeXxHOo Bif BNacHUX Mo-
NITUYHUX NOTNSAIB | NEPEKOHaHb, SKi HE MOXXHAa 3a60POHUTY XKOA-
HUMW 3aKOHamMK (Ha BiAMIHY Bif 3a60pPOHWN HaneXXHoOCTi A0 noni-
TUYHMX NapTiii);

> NigKOPEeHHA CcyAdi 3aKOHY, yXxBasleHOMY BijNOBIAHO 40 AeMOKpa-
TMYHOI Npoueaypw, He 03Ha4Yae PopPMasibHOro 4OTPUMAaHHS oro
OGYKBW, ITHOPYBaHHA 3arajibHUX NPUHLUMIB Npasa Ta iHWWUX oro
LiHHOCTeN, BigobpaeHnx y KoHCTUTYLUIi, akTax Mi>KHapOLHOro
npaBsa Ta Mi>KHapOZHIl Cyf0BIl NpakTuui, TO6TO Nnepeabavae Ha-
SIBHICTb y CyAAi LUMPOKOTO HOPUAVNYHOrO CBITOMAAY;

» 414 cyAai € 060B'A3KOBUM apryMeHTyBaTu yXBasieHe HUM pilleH-
HA NPUNMcaMm 3aKoHY, 3araJlbHUMN NPUHLUNAMK NpaBsa, iHWWUMK
MOro LiiHHOCTAMM Ta 3BipATY pilleHHS 3 Bi4MNOBIgHOIO yCTaneHoo
CY[0BOI NPaKTUKOIO;

» HagMipHa «HeCTaHAAPTHICTb» CyAdi NpW yXBaneHHI BNacHWX pilleHb
MOXe NPU3BOAUTA [0 NOPYLIEHHA OAHOTO 3 BAXK/IUBUX NPUHLU-
niB CyJ0UMHCTBA, 3rigHO 3 AKUM N5l OA4HAKOBMWX CNPaB JOKOHeY-
HUM € yXBaJIeHHA OHAKOBUX pPilleHb, WO € HEOLMIHHOI YMOBOO
€IHOCTI Cya0BOT NPaKTUKN 1 eheKTUBHOCTI CYJ0UYNHCTBA,;

» OyAb-AKy CBOM y4acTb y M03acyfoBii NPOMECIAHIN FOPULNYHIN
JiANbHOCTI, 30KpeMa B Pi3HUX eKCNepTHUX ycTaHOBax Ta IHCTU-
TyTax, Cyans Mae OLiHIoBaTW Tak, Wob Le He cynepeymno Hesa-
JIEXXHOMY BMKOHaHHIO FOMI0OBHOI Cy0BOi (DYHKLiT — 34iACHEHHIO
06'€eKTMBHOrO, HeYNepemKeHOro i cnpasea/IMBOro NpaBoCcyaas.

CkasaHe CBig4YnTb NPO Te, L0 He3aNIeXHICTb Cyay i cyaaiB BU3HauatoTb
He MLle AOCKOHaNicTb 3aKOHO4aB4uOi 6a3u, sika BiaNoBigae cydacHUM
3arasibHOCBITOBMM Ta €BPOMENCHKUM LIIHHOCTSIM | CTaHgapTam, Wo
Ha HUX 6a3yeTbCa CyAOYyCTPili i CyAOUMHCTBO, a I CTYMiHb PO3BUHE-
HOCTI FPOMaJsiHCbKOro CYCniNbCTBa, PiBEHb MPaBHUYOT Ky/bTypu B
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npeACTaBHUKIB 3aKOHOAABYOI Ta BUKOHABYOI B/IaAn i caMoro cyagis-
CbKOTrO Kopnycy.

1. KOHCTUTYUiHI rapaHTii cygiBHMLTBA

Uu BignoBigae HOpMaTMBHWUI akT MPUHUMNAM OpraHisauii cygoBoi
Bnagm?

Un 3abe3nedye HOPMaTUBHUI aKT 06'€EKTMBHICTb NMpoueaypu yTBO-
peHHs cyais?

Un 3a6e3nevye HOpMaTMBHUIA aKT 06'EKTUBHICTb MpoLesypy Npr3Ha-
YeHHs cyanis?

Un BM3HA4YeHO 06'EKTMBHI KpUTEpii NpnU3HaYeHHs cyaaiB PUANYHO?
Un 3abe3nevye HOpPMaTMBHUIA aKT yyacTb FPOMajgsAH Yy 34iliCHEHHI
npasocyana?

Un He CTBOPIOE HOPMATUBHUI aKT YMOBW A/ MOPYLUEHHS NPUHLMNY
6e3CTOPOHHOCTI CyA0O4YNHCTBA?

U noB'A3aHi nigctaBu NPUTArHEHHA cyaai Ao AucuuMniiHapHoi abo
KPUMIHaNbHOI BignoBiAanbHOCTI 3 CEPIAO3HMMM MOPYLUEHHAMWN?

Un nepenbayeHo nmonepegHto 3rogy opraHy CyAdiBCbKOro camoBpSi-
[JyBaHHA Ha NPUTATHEHHA cyani 00 KPUMIiHA/IbHOT BiANOBIAaNbHOCTI?

Uu € nigcTtaBn Ans yCYHEHHA 3 MOCAAM CyAAi BUKTIOUHUMUN?

Un 3a6e3neUeHo HeszanexHy fisnbHicTb Pagm npasocyansn?

KomeHTap

HasBHICTb Cyfly € O4HUM i3 OCHOBHUX KPUTEPIiB iCHyBaHHA AeMOKpa-
TUYHOI Aep>KaBu, OCKIIbKM CyA0Ba TFifika BNagn B KNaCUYHIA cuCTeMI
CTPMMYBaHb i NPOTMBAT € Y/ HE HaliBiANOBIAA/bHILLIO 3a YyTBEPAYKEHHS
NPUHLMNY BepXOBeHCTBa Npasa (NpaBoBnagas) ii 3abesneveHHs npas
Ta cB060 NtoAMHW. BoHa yacTo Ans ntogein € 0CTaHHbO IHCTAHLELD, 10
AKOI BOHM MOXYTb 3BEPTATUCSH 3 METOHO BCTAHOB/IEHHSA CMPaBe/IMBOCTI.
Came TOMYy cyf, Ma€ ByTV AOCTYMHUM AN TPOMagsAH Ta iHLWX M4, SKi
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3aKOHHO nepebyBatoTb Ha TepPUTOPIT Aep>KaBu, | BOHU MatOTb O6I'PYyH-
TOBaHe MpaBOo CMnofiBatucs Ha Te, WO Cy[4 3aXUCTUTL iX Bif Henpaso-
MipHUX nocaraHb 6yab-aknx cy6'ekTiB. LL06 dyHKLUiA cydiB y Aepxasi
6yna fieBo, BOHM MatoTb 6YTK AiINCHO He3aneXXHUMK, 06'EKTUBHUMMU,
HeyrnepemKeHUMM, KOMNETEHTHUMU Ta He 3a3HaBaTW (PiHAHCOBUX i
AKNXOCb IHLWKWX MaTepianbHUX TPyaHOLWIB. [ly>ke 6araTo fo4actb cyo-
BilA Tinuj Bnagw ii yKOMNAEKTOBYBaHHSA MOABMU, SIKi, OKPIM HaBeeHNX
BULLE KpUTEPIiB, MATUMYTb LLie 1 BUCOKI MOPa/ibHi SKOCTI.

BogHouac hyHOaMeHTOM eeKTUBHOTO (PYHKLIOHYBaHHS CyAOBOI
CUCTEMU CNif BU3HATU YiTKI KOHCTUTYLIAHI rapaHTii CyiBHULTBA, 5K
MaroTb CTBOPHOBATU HEOAMIHHI nepefyMOBUN He3anexXHOoCTi cyamis,
NiATPUMKW IXHbOI AiANbHOCTI 1 OXOPOHW, a TaKOXX 3arn06DKHNKK 4Ns
cyfgis, WO gornomarano 6iM i cTMMynoBano 6ix YeCHO Ta NMPOGECIiHO
3[iiCHIOBATK CBOMO JisNbHICTL y chepi npasocynas. Ans uboro Taki
KOHCTUTYLLIMHI rapaHTii MaloTb BignoBigatn HU3Li KpUTEPIiB, WO iX
HaBeAEHO HWXKYe.

Tak, Hacamnepep, cnig 3'acyBatn, Ui BignoBigae HOPMaTUBHUNIA aKT
npuHUnnNam opraHisauii cygosoi Bnagun. Takumy NpuHUMNamuy, Ha
AKNX 6a3yeTbCs CyAiBHULTBO BCiX LIMBINI30BaHUX AePXKaB, 3-NMOMIK YCi€i
iX MHOXVHW, € 30KpeMa: NPUHLNN HEe3aNIeXHOCTI cyay, SKNii nepeg-
6auvae, Lo cya i cyaai >XOAHUM YMHOM He MartoTb 3anexxaTu Bif KOrocb
iHLIOro, He MatoTb 6yTM 06'€EKTOM YMINOrocb BM/IMBY, a TaKOX MPUH-
UMY 06'€eKTUBHOCTI NPM3HAYEHHS CyAAiB, aleKBATHOrO MaTepiaslbHOro
3a6e3rneyeHHs cyaiB i cyaniB. 3a3Ha4eHi MPUHLMAN MatoTb rapaHTyBaTu
HOpPMa/lbHi YMOBW ANA 34iliCHEHHA NpaBoCcyaAas B Aep>KaBi.

3aKOoH W00 opraHisayii cy,oBOi BNagn Mae YiTko nepegbayarn npoe-
AYypY YTBOPEHHSA CYAiB Ta NPU3HaYeHHA cyanis. Tak, Npu yTBOPEHHI
CyAiB cnif BpaxoByBaTW 6arato YMHHUKIB, 3-NMOMDK AKUX — MaKCU-
MasibHe 3abe3neyeHHs rnoTped, npas Ta iHTepeciB ocib, Ak 3BepTaTn-
MYTbCS 4O KOHKPETHOTO CyAy 3 MeTOH BCTAHOB/IEHHS CnpaBea/INBOCTI.
Mpy UbOMY MalTb BPaxOBYBATUCA TakKi UMHHUKMU, IK HABNMXKEHICTb
Cy4y 0O Micus MPOXXMBAHHSA OCi6, pig iX 3aHATb, iXHIA cTatyc ((i3nyHi,
HOPUANYHI 0CO6M), KiNbKICTb MOTEHUINHNX OCIO, AKi 3BEPTATUMYTbCS
[0 cyfy, yac poboTtu cyay Ta yMOBM MPOBefEeHHA CyLOBUX 3acifaHb, a
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TaKOXX AOCTYMHICTb camoi 6yaiBni cyny Ans ntogei 3 pisHUMM notpe-
6amMu. He MeHL! BaXXKIMBMMM YMHHUKaMW € KiNbKiCTb CyaiB, iX KOMne-
TeHLUif, 3a6e3neyeHHs YMOB npaLi Anf HUX, a TaKoX AN NnepcoHany,
Wo ob6cnyroByBatuMe npoLlec 34iiCHEHHS NpaBocyaas. 3akoH Mae
TakoX nepepfb6ayatv BiANOBIfANbHICTbL 3a NOPYLUEHHSA BigMoOBigHUX
npoueaypHUX HOPM NPY CTBOPEHHI cyay.

Lo » fO Npu3HAYEHHS CYAfiB, TO TYT TAKOX € HM3Ka O6'€KTUBHUX
Kputepiis. Cyanis cnig BcebiuHO NepeBipaATN Ha NpeaMeT iXHbOT KOM-
NeTeHTHOCTI, JOBPOYECHOCTI, 34aTHOCTI BUKOHYBATW L0 BaXK/IMBY 1
CknagHy pob6oTy, a TakoX BOHW MatoTb NPOXOAUTM OLIHIOBaHHA Ha
npeameT iXHbOT nonepeaHbOI AigNbHOCTI. Jo cyadis, WO BUPILYIOTh
Joni ntofei, Mae 6yTn BUCYHYTO Ha>XOPCTKILLi BUMOTW BYCiX acnekTax,
OCKi/IbKW A8 nepeciyHuX rpoMafsH came BOHM LLOHalinepLue yoco-
o6ntoroTb cO60K0 AeprkaBy Ta ii Bnafy, a OmKe, o Cyay Mae notpanutm
CyAAs, OO0 SKOro He 6ye )XOA4HMX CYMHIBIB CTOCOBHO MOro Komrme-
TEHTHOCTI, 6e3CTOPOHHOCTI, Heyrnepea>XeHoCTi, cnpaBegMBOCTI Ta
YyecHOCTI. 3aKOH CBOIM peryntoBaHHAM Mae 3abesrnevyBatn Ui gyxe
HenpocTi BUMOTHK.

[ofaTkoBMM KpUTEpPiEM y pamMmKax BEPXOBEHCTBa NpaBa (MpaBoBnagas)
€yyacTb rpoMagsiH y 34ilicHeHHi npaBocyaas. Cama cyTb CyA0BOI
BNaAu nonsirae B TOMY, L0, XO4 i Hapog, SK npaBuo, 6esnocepesHbO
il He BMBbMpae, BOHa A€ Bif MOro iMeHi, i Moro npeactaBHUKM MOXYTb Y
Hili 6paTi yyacTb. Y 6aratbox AeprkaBax Taka yuacTb rpoMajsH y 34inc-
HEHHI NpaBocyaas BigOyBaETbCA Yepes cyd NPUCSHKHUX. Y KOXHIN gep-
)KaBi € CBOT crieyndiyuHi NpaBmaa Moro HopmyBaHHS Ta MOBHOBAXKEHD.
B iHWKMX geprkaBax 3amiCTb MPUCSHKHUX [i€ IHCTUTYT HAPOAHMX 3aci-
[JaTeniB, AKMX 3a/lyyaroTb A0 CNyXaHHS cnpaB Nopsg i3 NpogecinHumm
cyansmun. HesanexxHo Bif TOrO, IKy CMCTEMY NMPUIAHATO B KOHKPETHIl
[Jep>XaBi, NPUHLUN BEPXOBEHCTBA NpaBa (NpaBoBnagasa) BumMmarae, Lwob
npeacTaBHUKN HapOAy BT YK iHWIM opmi 6pann yyacTb y 3acigaH-
HAX cyay Ta 6ynu gony4deHi 4o npoLecy 34iNCHeHHs NpaBocyaas, ToMy
3aKOH (HOpPMAaTUBHMWIA aKT) Mae OKPEC/OBATN TaKOX LIei acnekT.

[HWi acnekTn — CKaXiMo, KON 3aKOH (HOPMaTUBHUIA aKT) He Bpery-
NbOBYE NUTAHHA YMOB 3abe3neyeHHsA NpUHLUKUNY 6e3CTOPOHHOCTI
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CYAOUYMNHCTBA, He BU3HAYaE CEPMNO3HMX NOPYLLEeHb CYA LI, Ha MigCcTaBi
4YOro MOXKHa MPUTATHYTU AOT0 40 KpMMiHanbHOiabo agMiHicTpa-
TUBHOIBIANOBIfaNbHOCTI, 3r04N OpraHy CyafiBCbKOro caMoBpAay-
BaHHA Ha Take NPUTATHEHHSA, BUK/TKOYHICTb NiACTaB 419 YCYHEHHS
CyAAi 3 nocaam — noBs's3aHi 3 0c0600 cyaai. Ix xapaktepusye BcTa-
HOBJ/IEHHS YITKNX PaMOK, B IKUX Ma€ nepebyBatu Oyab-aKuiin cyaas npu
3pilicHeHHI npaBocyaasn. Taki paMmku MakoTb 6yTU 4iTKO nepepbaveHi
3aKOHOM. 3-MOMIX 3a3HayeHMX BULLLE OCOBMNBO BUPI3HAETLCA POSb
opraHy CcyAAiBCbKOro camoBpsagyBaHHA. [oTpeba y Moro cTBOpeHHiI
€ 00'€EKTUBHOIO, OCKI/IbKM Cyf0Ba Bnaja He Mae iHWNX KonerianbHuX
opraHis, BignosiganbHMX 3a NoBefiHKy CBOIX NpeAcTaBHUKIB. Ha Bia-
MiHY Bif 3aKOHOJaB4O0i BNagn, aka npeacras/ieHa KoneriabHUM nap-
NlamMeHTOM, cyfi0Ba Bfiafia CTBOPHOE OpraHn CyafiBCbKOro camoBpsay-
BaHHS, AKi MaloTb BYTU [ONYYeHi 0 OKpecneHUX BULLE MPOLECIB Ta
HaBiTb KOHTPONIOBATH, 06 YCYHEHHA cyadi 3 nocagn Biabyeanocs
BUK/IKOYHO Ha nigctaBax, nepegdayeHmx 3aKOHOM. J10 TOro X Taki nig-
CTaBu MatoTb 6yT” BUKNHOYHUMMN. Lo pobUTb Li HOPMKU 3aKOHY MakK-
CUMa/IbHO JiEBUMMU.

[l0[1aTKOBO 3aKOH MaE TaKOX BM3HAYaTU He3aneXHy fisnbHicTb Pagu
npaBoCyAAs siK OpraHy, WO 3a oro 4oNoMOrol siK cami cyaai, TakK i
NpeACTaBHMKM iHLWIVX OpraHiB Baau, MOXyTb BIIMBATU Ha CY0BY FifiKy
BNagu AN BigHOBNEHHS 6anaHcy NOBHOBaXKEHb, SIKLLLO TOM i3 MeBHMX
NPUUUH 6yae NOPYLLEHO.

2. HesanexxHicTb cyay

UM yHEMOXXNB/THOE HOPMATMBHUIA aKT OyAb-AKWi 30BHILLHIN, 30Kpema
NONITUYHWIA, TUCK Ha CYAIBHNLUTBO?

Un He BNnmBae HOpMaTVIBHIAﬁ aKT Ha He3aleXKHUi crnocid NMPpU3HavYeHHA
cyani?

U He BN/IMBaE HOPMAaTMBHUI aKT Ha 3MiHY FPaHUYHOTO CTPOKY MOBHO-
BaXXeHb cyafi?

Uun He ycTaHOB/HOE HOPMATUBHMIA aKT MOXK/IMBICTb Nepernsgy cyg0Boro
PiLLEHHS B iHLIWIA CMOCIO, HiXXK Nepernsg cygoM BULLLOT iHCTaHL,iT?
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Un He NoOpyLLye HOPMATUBHUIA aKT YiTKO BU3HAYEeHWX YMOB KOMMeTeHLLii
cyay/cypai?

Uu 34iCHIOETLCA PO3MOAiN CrpasB MiXK Cyaas My Ha OCHOBI 06'€KTUBHMX
i Npo30opux KPUTEpIiB?

Ui BMKNOYEHO BIACTOPOHEHHS CyaAdl Bif BeAeHHS cripaBu, OKpim
BUNaakKiB BigBo4y I camoBiaBoay?

Un He nepewwkomKae QYHKUINHWIA iIMYHITET Cyaai 3aCcTOCyBaHHIO 40
HbOIO 3ax0AiB Y pasi BYUUHEHHSA HUM AUCLMNAIHAPHUX NPOCTYNKiB?

Un 3a6e3neyeHO HesasieXxxHe Ta NeriTmMmHe obpaHHA fo Pagn npaBo-
cynns npeacrtaBHUKIB CyafiB, afBOKaTiB, FPOMaACbKOCTI?

Un 3a6e3neyeHo AOCTaTHIO i cnpaBef/MBY BUHAropoay Cyagi?

Us 3a6e3nevyeHO 3aKOHOM aHTUMKOPYMUiAHI 3axoAn B CUCTEMI
npasocynasa?

KomeHTap

HesanexxHicTb cyfy € OOHIEI0 3 HAMBaXKNUBIWNX (SKLWO HE HaMBaX-
NIMBILLIOIO) MOTO XapaKTepUCTUK. |i HAasBHICTL — L roloBHa nepeay-
MOBa iCHYBaHHA AeMOKpaTUYHOI lep>KaBy, L0 BU3HAE 11 yNnpoBamkye
NPUHLMN BEpPXOBEHCTBA MpaBa (npasosnanasn). CaMe HesaNeXHicTb
cyfy nopsa i3 cnpaseAnuBicTiO cyanis (hopMye B CycnifibCTBI AOBipY
[0 ui€ei rinkn Bnagn. HesanexHictb cyay nonsrae B HAABHOCTI CUCTEMU
rapaHTiii CyJOUNHCTBA, SKi YHEMOXNNBAOBaIM 61 BNANB Ha Cyj AK
aBTOHOMHY TifIKy Bnaju, Ha CyAAiB SK HOCIiB Lji€i Bnaan Ta Ha BeCcb Npo-
LeC 34iiCHEHHA nNpaBocyaasa 3 60Ky OyAb-SKUX iHWUX OpraHiB BRagm
abo iHWwux cy6'eKTiB. BogHOYAC BN/IVB IHLLMX OPraHiB Bagn MOXe Matu
Micue, ane nuie B CUCTEMi CTPUMYBaHb | MPOTMBAr Ta JIMLLEe Y YiTKO
nepegbadeHnin 3aKOHOM CMOCI6. 3-NMOMIXK BaXK/TMBUX XapaKTepPUCTUK
He3a/1eXXHOCTi BapTO Bif3HAUMUTU MaTepiasibHy.

Cyf cam co00t0 He € KOMEPLLiIHOK OpraHi3aLli€to i He MOXe 3ap0o6aaTK
KowTK. BignoBigHo, Noro Mae (hiHaHCyBaTu BMKOHaBYa rifika Bnagu 3a
KOLLTOPMCOM, 3aTBEPAKEHUM 3aKOHOAABUOKO BNagoto. Ha ubomy etani
y>Xe 4acTo BigbyBatoTbCa 360iy (hyHKLIOHYBaHHI CUCTEMU CTPUMYBaHb
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i npoTuBar, Aki NPU3BOLATb [0 HIBENHOBAHHA CaMOi Ljiei cuctemu, ctaB-
naun cyam i cyanis y (hiHaHCOBY 3a/1€XKHICTb Bif OpPraHiB BUKOHaBYOI Ta
3aKOHOAaBYOI Bflaan, a Takox iX npeacraBHUKiB. OKpiM hiHaHCOBOro
acrekTy, 3aKOH Mpo CyAoycTpili, AnsA Toro, wob nepebysatn B Mexax
BepXxOBeHCTBa npasa (NpasoBnagnd), Mae BiANOBIAATM HU3L IHLINX
KpuTepiiB, 30Kkpema TUX, Npo AKi haeTbca gani.

BiH Mae yHeMOXXIMBAOBaTK 6YAb-AKUIA 30BHILWLHIN, 30KpeMa noni-
TUYHWIA, TUCK Ha CyAiIBHULTBO. LLI06 BUKOHATK Lie aMbiTHe 3aBAaHHS,
3aKOH Ma€ CTBOPUTK Ai€BMIA MexaHi3aM cnoco6iB peakuii cy40BOi Blaau
Ha MOXXNMBI (PaKTK 3[INCHEHHS TUCKY Ha ii MpeAcTaBHUKIB (CyadiB) i
camy CyZ0BY Bnagy fiK Taky. ICTopisi CTBOPEHHS CUCTEMU CY[AOUNHCTBA
B IHLWINX AepykaBax CBIAUNTL NPO Te, WO BaX/IMUBUM i1 €leMEeHTOM €
HasBHICTb PO3BMHEHOrO i AiEBOr0 rpOMafsaHCbKOro CycninbCcTBa, SKe
KOHTPO/H0BA/O 6 L NPOLLeCcK 3i CTOPOHU, aTaKOXX — BUCOKUX MOpPasb-
HUX AKOCTEN CyafiB Ta iHWWX NPeCTaBHUKIB AePXKaBHUX OpraHiB, [Ki
He po3rnsaganu 6 cnyxoéy Ha aep>kasy (44 TO B poni cyafdis, um B poni
IHLWNX fep>XaBHUX CMY>KOO0BLLIB) AK 3aci6 3aj0BO/IEHHSA CBOIX Martepi-
anbHUX NoTpeo6, a posrnaganu 67i

SIK cnpasfi Cny>kby B MexXkax MPUHLNIIB, Ha SIKUX LS cny)Xba 6a3yeTbcs.

He3anexHicTb cyaniB NOYMHAETLCA BXE 3 MOMEHTY iX MPU3HAYEHHS,
a oTXkKe, 3aKOH (HOPMaTUBHUI aKT) HE MOXKe HEFTaTUBHO BM/MBATU Ha
He3a/IeXXHU cnocié Npu3HavYeHHa cyagnis. To6To Le 03Hauyae, Lo
HOPMaTMBHUI aKT He Ma€e YyCTaHOB/KOBATU SIKiCb AOAATKOBI 0OMEXXEHHS
abo crneuianbHi Npoueaypy NpusHavdeHHs cyaais, WO BnaMBaan 6 Ha
npoLecy Taknii Crnoci6, WOy KOroch 3'ABMBCS 6 XO4 HalMEHLUW CYMHIB
Yy He3asIeXXHOCTi X fo60py abo NpuU3HayYeHHs.

AHaNoriyHo nonepegHLOMY KPUTEPIKO HOPMATUBHWIA aKT HE Mae BMJnN-
BaTW Ha 3MiHY FPaHMYHOr0 CTPOKY MOBHOBaXKeHb cyaai. Lie Takox
0O3Hayae, L0 HOPMATMBHNI aKT He Mae yCTaHOB/OBATU AKUXOCh fgojar-
KOBUX OOMEXEeHb A1 KOHKPEeTHUX CyAfiB, WO iX y)xe o6paHo abo
NPM3Ha4YeHo Ha BIAMOBIAHUI CTPOK. Y MeXax NPUHLUNY BEPXOBEHCTBA
npasa (NpaBoBfagasa) BHECEHHSA 3MiH HOBMMU aKTaMn 3aKOHOaBCTBa
[0 TPaHNYHOTO CTPOKY NOBHOBAXEHb CyAdi He AOMYCKAETbCS.
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[JopatkoBuii Kputepiii BU3Ha4vae caMm NPOLEC 34iiCHEHHS NpaBoCyaas,
i CTOCY€ETbCS TOTO, WO HOPMaTUBHUI aKT He Mae yCTaHOB/tOBATU
nepernag cyfoBOro pilleHHA iHaKWe, HK AK Yy cnocibé nepernagy
CYAOM BULLOI iHCTaHLIT. CBITOBMIA AOCBIf YKa3ye Ha Te, WO B CUCTEMI
CYAOUYMHCTBA BM3HAYEHO CTaHAapTHWUI cnocib nepernagy cyfoBUX
pilleHb, IKUiA 6a3yeTbCsl HA HasABHOCTI anenauiiHOi Ta KacaliAHO|
iHCTaHL,iN, WO NOK/INKaHi 3a6e3neunty cnpaBegIMBICTb iNENTUMHICTb
CyA0BUX pieHsb. Lle o3Havae, Wo HOPMaTUBHUIA akT HEe MaE yCTaHOB-
nmoBatn 6yab-aKi iHLWi cnocobu nepernagy cyfoBUX pilleHb, aHixXK Ti, Lo
iX CTaHAAPTHO BCTAaHOB/IEHO. He f03BO/IAETLCA CTBOPHOBATU LOAATKOBI
KBa3iCyloBi opraHu, fki nepernsagany 6 uj piweHHs, obxoaa4un ycrta-

HOBJIEHY NpoLeaypy.

LLle oaHiet0 BMMOrOH CTOCOBHO HOPMATUBHOIO aKTa € He MopyLlyBaTu
yMOB KOMMeTeHuiicyny abo cygpai. Lleii kputepiini noxoguTsb i3 camoi
CYTHOCTI CMCTEeMM CTPUMYBaHb i NPOTMBAr, AKa nepeaodayac, Lo KOXHa
3 rifIOK BNagu BignoBigae 3a CBOK chepy, OTKE HIXTO iHWWIA He MOXe
OyTV HagiNeHWii NOBHOBaXKEHHSIMU CyAAi, PIBHO SIK i AOMy He MOXKHa
nepenasaty NMOBHOBAXKEHHS iHLWNX OpraHis ny6nivyHoi Bnaju.

He MeHLL BaXK/TMBUM KPUTEPIEM LIbOro NPUHLUMNY € TAKOX 3AiAICHEHHS
po3noainy cnpas MiXK CyaasiMN HA OCHOBI 06'€KTUBHMX i NPO30pPUX
KpUTepiiB. Y Aepxasi, WO BU3HAE NYNPOBAAXKYE NPUHLINIM BEPXOBEH-
cTBa npaBa (NpaBoBaaas), He MoXe OyTu TakK, o6 3aaHraXXoBaHi CyXK-
60oBLUi cyay po3noainsanv cygosi cnpaBu. 3aais LbOro icHye CMCTeEMa,
Ha sIKy He MatoTb BMNAMBY aHi CIY>XK60BLI cyAay, aHi iHWWIi cyaai. 3aBaaHHS
HOPMAaTUBHOIO aKTa — BUMMCATU TaKMiA MEXaHi3M, SKnii nepegbayas om
He3aNneXHuii i HezaaHraXkOBaHWI aBTOMaTM30BaHWIA PO3Moain Cy40BuX
cnpas cepepj CyAdiB KOHKPETHOTO Cyay.

HacTynHUM KpuUTEpIiEM € BUKTHOUEHHS MOXX/IMBOCTI BiAICTOPOHEHHSA
CyALi Bif BeeHHS cnpaBu, KpiM BUNaAKiB BigBO 4y Ta caMOBIABO4Y.
Lleln kputepili nepegbavae, WO He 4O3BOJIEHO BiACTOPOHIOBATU CyAat0
Bif pO3rnsigy cnpasu, KPiM BUNagKiB, KO CTOPOHN 3asBUIM iOMY BiaBig,
abo BiH caM 3as1BMB CaMOBIABIf, LOAO BeAEeHHS crnpasBu. [HWWi KpuTepii B
TakoMy pasi cflig, po3rnsagatv K nopyLeHHs NPUHLANY He3aeXXHOCTI
cyay i NpuHUMNY BEPXOBEHCTBA Npasa (MpaBoBnagas) 3arajiom.
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AHANONIYHO Lie CTOCYETbCSA BUMAAKY, KON PYHKLIAHWA iMYyHITET cyaai
nepewkKo>Xae 3aCTOCYBaHHIO 10 HbOTO 3aX0/iB Yy pa3i BUMHEHHSA
HUM gUCLLMNNIHAPHMX NPOCTYNKiB. HOpMaTMBHWIA aKT Mae BU3HAUUTH
MeXaHi3M, KNA He JO3BOINTb CyAAsM MOCUNATUCb Ha CBI IMYHITET
3a4/1a 3anobiraHHs 3acToCyBaHHIO 4O HUX 3aXOAiB Y pasi BUMHEHHSA
AncumniHapHUX NPOCTYIKIB.

[HLWWI KPUTEPI CTOCYETLCA HE3ATEXHOCTI Ta TIETITUMHOCTI 06paHHA
fo Pagu npaBocyans npeacTaBHUKIB CyAAiB, afBOKaTIB, rpomMag-
CbKOCTI. Lieil YUMHHMK BNNBAE Ha HE3a/1EeXKHICTb CYAAIB i HA CNPUIAHATTS
CYAAIBCbKOT BNagu CycnifnbCTBOM, a TaKOX NPOGeCciiHUMN Konamu,
30Kpema agBoKaTamu.

OcTaHHIiM, ane He MeHLW BaX/MBUM KpUTepieM, € 3abe3neydeHHs
3aKOHOM aHTUKOPYNUIAHMWX 3aX0OAiB Yy CUCTEMI NMpaBocyaas.
Kopynuisi, nopsag i3 MOXX/IMBOKO HEKOMMETEHTHICTIO, € FO/IOBHOK
npo6aemMolto, 3 AKOK CTUKaETbCA cucTema npasocygas. Came Tomy
3aKOH Ma€ OKpecnBaTh B CBOiX MpuUNMcax HasBHICTb 06'€EKTUBHO
0O6YMOBNEHOr0 MexaHi3My 3anobiraHHs KOpynuiiHUM nposiBam Yy
cucTeMi npaBocyaas.

3. CnpaBennvee cyaOUYnNHCTBO

Un 3a6e3neyvye HOPMATUBHUI akT JOCTYN A0 CYyLOUMNHCTBA?

Uun 3abe3nevye HOpMaTMBHUI aKT PiBHI NpaBa B MNPOLECi 34iCHEHHS
npasocyana?

Un 3a6e3neyye HOpMaTUBHWIA aKT rNacHICTb CyJOBOro po3rnsagy?
Un 3a6e3neyveHO 3marasbHICTb CyL0BOro npoecy?

Un 3a6e3nevye HOpMaTMBHWIA akT NpaBo 0CcobY BUCIOBUTU CBOKO NO3W-
uito (iHe rigHi io be Hearii)?

Un 3a6e3neyvye HOPMaTVBHUI aKT NpPaBo Ha NpaBHUYY JOMOMOry?
Un HaNeXXHUM YMHOM 3a6e3neyye HOPMaTMBHUIA akT NPaBO Ha 3axMcT?

Uu 3a6e3nevyeHO MOXIMBICTb BiABOAY CyaAi?
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Un 3a6e3neyye HOPMATUBHWIA aKT PO3YMHi CTPOKU Cy[,0BOrO Po3rnsgy?

Un 3a6e3neYeHO NpPaBO OCKAPXXEHHS CYAOBUX PilleHb?

KomeHTap

CnpaBeAnMBICTb CyJO4YMHCTBA NOPSAL i3 IOr0 He3aleXHICTIO BBaXa-
€TbCH UM HEe HaliBaX/IMBILLOO I0r0 XapaKTePUCTUKOLO, OCKIIbKU came
cnpasen/IMBOro cyay nparHyTb nepecivyHi rpoMagsaHu, i came yepes Lo
npu3my, HacaMmnepes, BOHM OLiHIOKTb AKICTb 34iIICHEHHS MPaBoCyAas
B lep>kaBi. BogHouac crnpaBefMBiCTb — HAATO HeycTasleHe i HediTke
NMOHATTSA, fKe CKMafAHO BU3HAUUTM KOHKPETHO: L0 B Teopii, Wo i Ha
npaktuui. MeToro cnpaBegnBOCTI € 3a6e3MeUnT Takmii CTaH y Cycnifb-
CTBi, KON XXOAEH 3 AOr0 4/ieHIB He BigvyBaB Ou ce6e O06paKeHUM
(cy6'ekTMBHa CTOpPOHa cnpaBeAMBOCTI) | PO3MOAIN JOCTYNnHUX Gnar
[ANA UneHiB cycninbeTBa (K i po3nogin o60B'a3kiB) 6yno 6u 34iMCHEHO
3 MaKCUMalbHMM ypaxyBaHHSAM BHECKIB KOXXHOTO Y/ieHa CycninbCcTBa B
Moro fisnbHicTb (06'€eKTMBHA CTOPOHA CnpaBesMBOCTI). AK 3a3Hadva-
oca BuLLe, BiNbll YiTKe BU3HAYEHHS CNpaBeMBOCTi 3a 4ONOMOro
apuMeTMHHNX METOAIB Ha TENEPILHBOMY eTani PO3BUTKY TEXHO/OTIN
3a/1MLWIAETLCA HE3AIICHEHHOO CrpaBolo.

Tak, BpaxoBylouM cyyacHi TeHAeHLii 1o aBToMaTu3auii npouecis, o
il 06'€eKTy HEOAHOPA30BO NPOMOHYBA/IOCA AONYUUTU i CYAOUMHCTBO.
JocuTb YMMaso acnekTiB LbOro Npouecy BAa/I0CH BUPILLUTA 3 LOMOMO-
roro aBToMaTK13aLlii, 0A4HaK AOHWHI LLE YXO/IHIi aBTOMAaTWU30BaHil cUcTeMmi
He nig cuny BNPOBaAMTK CripaBef/iBe BUPILLEHHA cnopis. MNpuknagn
aBTOMAaTM30BaHUX CUCTEM CYLOUMHCTBA, SIKi ICHYIOTb B CBITi, OXOMNJO-
HOTb MWe apOBiTpaXKHI NPOLIECK #i CTOCYHOTbCSA NULIE HaMMPOCTIWMX
Cnpas, 30Kpema TUX, [e acrnekTt CnpaBeMBOCTi MOXHa OTOTOXHUTU 3
acnekTom pisHocTi. Came ToMy, W06 3abe3neunTn cnpaBesinee cyio-
UYMHCTBO, MOTPIGHI NOAN, SIKI MAKOTh XXUTTEBUIA | NPOMECiNHNIA fOCBIg, a
TaKOXX 3HAIOTb, LLIO TaKe HecnpaBeInBICTb, i CaMe TOMY C/lif, 3ayBaXKuUTH,
LLIO cripaBeInBICTb pilleHHs cyay 6a3yeTbCa Ha KPUTEPIAX, YHIKaNbHUX
NS KOXKHOI CnpaBu, Xoua, 3BiCHO, Lie He HIBe/HE BUMOTY AOTPUMAaHHSA
LLle HU3KW HLIKX KpUTepiiB, HaBeAeHNX fani.
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3oKpeMa, LWob CyaoUYMHCTBO ByNo cnpaBeiiMBUM, HOPMaTUBHUIA aKT
Mae 3abesneyysat 40 HbOro goctyn. Lle o3Havae, Wo ans ocié He
MOBMHHO BYTW XXOA4HUX HagyMaHWX NepenoH y AocTyni Jo cyay. Llei
opraH Mae 6yTu BiKpUTUM A5 OCib Ta iXHIX cKapr, NO30BIB, OCKIi/IbKY,
AK yXKe TaK0X 3a3Hayanocs B nonepeaHix posginax, cys 4acto € ocTaH-
HbOIO iIHCTaHLiEl0, [0 AKOI 3BEPTAETLCA NOAMHA MICNA TOT0, IK BOHA He
3MoOrna oTpMmaTi catucakuii B iHWKX fepXaBHUX opraHax. He gonyc-
KaeTbCA 3anpoBaiKeHHA 0COBNMBUX CYLiB, 40 AKMX He 6yno 6 goctyny
NS nepeciyHnX rpoMagsH Ta siki CTBOproBann 6 NpuBinenoBaHi ymoBu
N5 NEeBHUX KaTeropiin HaceneHHs.

Kpim TOrO, cCNpaBenuBICTb CyOUMHCTBA Nepefbavac 3abe3neyeHHs
PiBHMX NpaB Nif Yac 3giicHeHHA npaBocyaas. PiBHICTb NpaB O3Ha-
Yae, Hacamnepes, PiBHICTb MOX/NBOCTEeN Ans Ccy6'eKTiB Cy40BOro Npo-
Lecy B O4HaKOBMX yMOBax, TOGTO Lie 03Ha4ae, Lo B CyJOBOMY NpoLeCi
He MOBMHHO BYTN XO4HWX NepeBar abo NpuBINeiB 418 MOro y4acHUKIB.
Came Takuii MexaHi3Mm mae 6yTn nepefbavyeHO HOPMATUBHUM aKTOM.

He MeHL! BaXX/MBUM acrnekToM crnpasBej/iMBoro CyfoBOro npouecy €
oro amaranbHiCTb. 3MarasbHUA CyaoBUiA MPOLLEC — LIE TOM, Y SIKOMY
Masi0 TOr0, LLIO KOXHa 3i CTOPIH Mae OAHAKOBWIA OCTYN A0 Cyay W piBHI
npaBsa [y Npoueci] Ta e n Ma€e BCi MOXXIMBOCTI Ans TOro, abu LWAsSXom
NoJaHHs AOKa3iB 3maratucs 3 iHLLIOK CTOPOHOH (UM CTOPOHaMI) TaKOX
NnepeKoHyBaTuh CyA Ta iHLWY CTOPOHY Y CBOI NpaBoTi. N5 LbOro 3akoH
Mae nepeabdavnT cucteMy npa. i 06OB'SA3KIB CTOPIH, SIKi 4O3BONANN 6
iM 36mupaTtn goKasu Ta NogaBatu ix Ha po3rnsag cyay, atakoXX oTpumaTi
NOTPiIGHY fONOMOry 3 60Ky cyayy BUTpeGyBaHHI AOKas3iB, AKLLO B CTOPIH
BUHUKATUMYTb TPYAHOLLi B CAMOCTIMHOMY 30UpaHHI Takux.

JopatkoBuM acrnekTomM cnpasejiMBoro CyL0BOro npoLecy € 3abesne-
YEHHS1 3aKOHOM (HOPMaTUBHMM aKTOM) CTOPOHiI MOX/IMBOCTI BUC/O-
BUTW CBOIO No3uLito (ibe riabiio be bearC). Lle o3Hauag, WO HaBiTb 3a
HasABHOCTI CUCTEMW MUCbMOBOIO NPOBaYKEHHS abo SKOrocb iHLIOro
oro Tmny B cnipaBax 6e3 BUKANKY CTOPIH, KOXHIl 3i CTOPIH HanexmTb
MaTu PO3yMHY MOXX/IMBICTb HaAaTV CBOI MOSICHEHHS! i1 OKPEC/TUTI CBOKO
nosuuito. Lle npaBo He 060B'A3KOBO Mae OyTK 3a6E3MEeYEHO B YCHIi
thopwmi, Moro moxxe 6yt 3a6e3neveHo My NMCbMOBI abo AKIlACh IHLLIM
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thopmi, 0fHaK 3a CBOEIO CYTTHO NPaBO 0CO6U, MPaBO CTOPOHM Ha BUC/0B-
NIeHHS CBOET NO3ULiT, HaflaHHA BiAMOBIAHUX NOACHEHb, fOKa3iB, peakLii
Ha NOo3UL,it0 iHLLOT CTOPOHU Mae 6yTn 3abesneyeHo.

LLle ofHUM BaXXIMBMM MPABOM Y KOHTEKCTI NPUHLMMNY CNpaBesInBoCTi
€ NPaBO Ha NpaBHMYy 4ONOMOTY. BOHO TakoX € HeBigAiNbHUM Npa-
BOM KOXXHOT OCO6U, OCKifIbKM HIXTO He 3060B'A3aHWI MaTu KOPUANYHY
OCBITY, a/1e KOXKEH Ma€e NpaBo OTpMMaTK (haxoBy NpaBHUYY JONOMOTY B
CBOI cripasi. KopentoeTbes 3 LM NpaBoM LUE I MPaBOo Ha 3axMuCT, ke
nepegbavae He NULLIE NPaBHUYY JOMOMOTrY, a i MOBHE NPeACTaBHULTBO
iHTepeciB ocobu B cyfi.

JopatkoBuM acnektom crnpaBefMBOCTI CyA0BOr0 po3raisgy € po3yM-
HIiCTb CTPOKIB Cy40OBOro po3rnsgy, BignoBigHO A0 4Oro CyAoBii
CUCTEMI HEBINIbHO 3BOJIKATK 3 PO3rNsS40M CyA0BOT cClpaBu [OBLUE,
Hi>K Lie 06YMOBNEHO 06'EKTUBHO NOTPIOHUM CTPOKOM, SIKUIA € PO3YMHO
06r'pyHTOBaHMM. MOpPYLUEHHS LIbOro NpaBuia Ay>Ke 4acTo € NigcTaBoo
AN 3BePHEHHS i3 3a5BOK0 NPOTU AepXKaBn YKpaiHa Ao EBPONENCHKOro
CyAy 3 NpaB N0AMHU, KU1 HEOLHOPA30BO KOHCTaTyBaB, Lo B 6aratbox
Aep>kaBax EBPONK, 30KPeMA i1y HaLlil, y LibOMY NMUTaHHI AOCI € BENUKI
npo6nemu.

[HWM BaXK/IMBUM acnekTom cnpaseiIMBOCTi CYLOYNHCTBA € MOX/IN-
BiCTb NS CTOPOHW BigBecTn cyaaro. byealoTb BUMaAKW, KOMM CTO-
pOHM BiAYyBaloTh, WO CyAAs He B 3MO3i 00'€EKTUBHO, He3aNexHo, 6e3-
CTOPOHHbLO I HeynepemKeHO PO3rAAHYTY IXHIO Cnpa.y, iiM HanexuTb
MOX/IMBICTb 3a8BUTK MPO Le Ta BUKNACTU CBOI fOKa3W i MipKyBaHHS
WoAo uboro. Taky MOX/UBICTb Mae ByTn nepefdavyeHo B 3aKOHiI, IO
peryntoe NMTaHHA Cy04YMHCTBA.

le ogHVM, UM He HaBaXKNUBILLIMM, € MPaBO HA OCKapXXeHHS cya0-
BUX piweHb. Lle npaBo € 3acagHNUUM y CUCTEMI CYJOUYMHCTBA | Hajae
CTOPOHI MOX/NMBICTb 3BEPHYTUCH 3 MUTAHHAM NPO Nepernsas pileHHs
[0 cyay BULLOI IHCTaHLLii, AKMIA Mae MOBHOBAXKEHHS CKacyBaTW PILLEHHS
CYZY HVDKYOI NaHKKW. Y Taknii cnoci6 3abesnevyerbcsi cnpaBenBiICTb,
OCKI/IbKM € MOXX/IMBICTb CKacyBatn abo nepernsHyTu Hecnpasen/ivee
pilleHHs.
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4. CypoBUA KOHCTUTYLIAHUIA KOHTPO/Ib

Un 3a6e3neyeHO 06'€eKTUBHI N HE3AIEXHI NMpoLesypyn ob6paHHA/mpu-
3Ha4veHHA cygais KoHctutyuiiHoro Cyay?

Uu 3abe3neueHo KpuTepii gobopy cyanis 3 nornagy iXHboi He3anex-
HOCTI, (DaxOBOCTi 1 KOMMETEHTHOCTI?

Un 3a6e3neveHO opraHizaLiinHo-(iHaHCOBI rapaHTii (hyHKLiOHyBaHHS
KoHcTutyuiinoro Cyay?

U 3a6e3neyeHo rapaHTii He3anexxHocTi cyaai KoHctuTyuiiHoro Cyay,
30KpeMa B NUTaHHI NPUTATHEHHA A0 BiANOBIfa/IbHOCTI?

Un BperynboBaHO NiAcTaBu i nNepenik oci6, Wo marTb NpaBo 3Bep-
HeHHs 0o KoHcTuTyuiiHoro Cyay?

Un 3a6e3nevyeHO NPUHUUNM KOHCTUTYLIAHOIO KOHTPO/IO, a came:
BEpPXOBEHCTBO Mpasa (NpaBoBnafns), HesanexHicTb, KoneriaibHICTb,
rNacHicTb, OGI'PYHTOBAHICTb | 060B'A3KOBICTb YXBa/IEHMX OPraHOM
KOHCTUTYLLIIHOrO KOHTPOJHO PilleHb | BUCHOBKIB?

Un Hemae nepeLukog Ana peanisadii isnyHOK 0c060t0 NpaBa 3BEPHY-
Tncsa fo KoHctutyuiiHoro Cyay Ansi 3aXxmMcTy CBOiX npas?

Uu nepernagaroTb opraHn Aep>XaBHOi Blagn CBOT HOPMATUBHI aKTu,
YypaxoByroun aprymeHTu i piweHHs KoHcTtutyuiinoro Cyay?

Un ycyBae napnameHT MporaanHyM Ta KONi3ii, wo ix BUSABUB
KOHCTUTYUinHWIA Cya?

Uu nepernagarTb Cyan 3aranbHOT KOPUCAUKLLIT CBOI pilLIEHHS 3 ypaxy-
BaHHSM OPUAMYHNX NO3nLiA KOHcTUTyinHOro Cyay?

KomeHTap

KOHCTUTYLIAHWIA KOHTPO/b 6YN0 3anpoBafXXeHO B €BPOMNECbKNX
Jep>kaBax Ana Toro, wob y cucteMi Bnagn 6yB HesaneXxHuin apoitp,
roI0BHUM 3aBAaHHSAM SKOro Gyna 6 nepeBipka akTiB 3aKOHOAABYOI
Ta BMKOHABYOI BNagn Ha npegMeT iX KOHCTUTYLIINHOCTI (BignoBigHO-
cTi KoHCTUTYLT), a TakoX TayMavyeHHA KOHCTUTYLT [Ta iHWKX aKTiB
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3aKOHOJABCTBA]. Y pi3HUX AeprkaBax MOAeNb PO60TUN KOHCTUTYLiIMHOIO
cyZly fewo pisHnTbes. OgHak ans 3abesrneyeHHs ePeKTUBHOIO KOHCTU-
TYLIAHOTrO KOHTPO/IIO B MeXXax BEPXOBEHCTBA NMpaBsa (NpaBoBnaaas) Mae
GyTV A0ro BigMOBIAHICTb KPUTEPIAM, LLO IX HABEAEHO HIDKYE.

30Kkpema, 3aKOH (HOpPMaTUBHMWI akT) Mae BM3HayaTm 06'ek-
TUBHI Ta He3anexHi npouefypu obpaHHA/MPU3HAYEHHS Cya-
f4iB KoHcTutyyinHoro Cygy. Lle o3Hauae, WO A0 cknagy cyanis
KoHcTuTyyinHoro Cyay He MOBUHHI NOTPaNAsATX N0AM 3a YMEKCh NPO-
TeKL€t0, LLIO € 3a/1eXXHUMI Bif KOrocb abo Taki, WO € HEKOMMETEHTHUMU
B CMpaBax KOHCTUTYLLINHOI FOpUCANKL,iT.

JonatkoBo 3ab6e3nevyeHHs KOHCTUTYLIMHOINO KOHTPO/KO BUMarae Bif
HOPMAaTMBHOIO aKTa, AKMM MOro 3anpoBapKEHO Ta KW 0ro perynioe,
3abe3nevyeHOCTi KpuTepiiB Bigbopy it fobopy cyanis (Hesanex-
HIiCTb, (PaxoBiCTb, KOMMETEHTHICTb). AK y>XK€ 3a3Hauyanocs BMuLLE,
cyans KoHctutyuinHoro Cyay mae 6yt HesanexXHUM Big 6yab-Koro,
thaxoBmM, TOOGTO MaTV BigMOBIAHWI pPiBEHb OCBITK i AOCBIAY, a TaKOX
KOMMETEHTHUM, TO6TO BYTW 34aTHUM PO3rNsS4aTh CrpaBu KOHCTUTYLLIA-
HOI KOPUCAMKLIT, @ 418 UbOro BiH NOBUHEH MaTW He MPOCTO HpuanY-
HWIA, a i1 haxoBMIN AOCBIA Y AINAHLI KOHCTUTYLIAHOrO npaBa, a TakoX
LUMPOKWIA CBITOMNAA, SKNii O3BONSATUME MOMY HE NPOCTO PO3B'A3yBaTu
crnpaBsu, a i nepegbavat Hanepea HacNigKN CBOIX PilLEHb.

He MeHLL BaXXNMBUM KpuTepieM 3a6e3neveHHs KOHCTUTYLINHOTO Cyfo-
UMHCTBa € 3ab6e3neyeHicTb opraHi3ayinHO-(piHAHCOBUX rapaHTiii
yHKuUioHyBaHHA KoHcTuTyuiiHoro Cyay. LA Bumora Burnsagae
abCoNOTHO OpraHivyHO 3-MOMIXK iIHLWMX BUMOT TaKoro xapakrtepy. >KogHa
cucTemMa He 3MOXe eeKTUBHO MnpautoBaTi, SKLWO BOHA He Matume
XOpOLLOi opraHisaLii Ta afeKkBaTHOro MyHKLiOHyBaHHA. 3akoH (Hop-
MaTUBHWIA akT) Mae nepegdavynt BigNOBIHWIA MexaHi3M, AKnii 3a6e3-
neyysas 61 Lj rapaHTii.

HactynHuii acnekt — 3abe3neyeHHs rapaHTii He3aneXXHOoCTi cyaai
KoHcTuTyyiiHoro Cyay, 30KpemMa B NUTaHHI NPUTATHEHHSA NOro
4O BignosiganbHOCTI. BignoBiganbHicTe cygai KoHCTUTyLinHOTO
Cyfi € B&X/IMBMM acrnekToM MOro fisfibHOCTI, OCKiIbKM cypas € Bif-
NoBiJa/IbHMM 3a BaXX/IMBI PILLIEHHS, Bif AKNX 3aN1eXNTb J0N5 6aratbox
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nogeli — yacto Bciei KpaiHm. Yepes Te 3aKOH (HOPMaTUBHMWIA akT) Mae
BM3HA4aTu Taky CUCTEMY BifNOBifaNbHOCTI CyAAi 3a yXBaneHi pilleHHs,
fKa He MicTuia 6 Takoro, Wo BNAMBaio 6 Ha He3asleXHicTb Liei noca-
[0OBOi ocobu, ofHak BogHo4Yac MicTuia 6 YiTki Kputepii, npoueaypy
Bi4MOBifaIbLHOCTI Ta rapaHTii HEBIABOPOTHOCTI NOKapaHHS B pasi, AKLLO
nopyLeHHs 6yae 06'eKTUBHO JOBELEHO.

LLle ogHUM BaXXNIMBMM acnekTOM KOHCTUTYLIAHOT ropucamKuii € il Big-
KpUTIiCTb, TOGTO 3ab6e3nevyeHHsA 3aKOHOM niAgcTas i nepeniky ociob,
AKi MaloTb NPaBo 3BepHEHHA A0 KoHcTUTyLinHOro Cyay. OcKinbku
KoHcTuTyuiiHnin Cyg po3B'A3ye nvwe HaliBaK/IMBIWI cClpaBu, nomy
He HaneXuTb BUTPayaTn CBili Yac i pecypcu Ha posrnsag Api6'a3koBumx
nuTaHb. Yepes Le 3aKkOH (HOPMaTUBHWI akT) Mae BCTAHOB/IKOBATU HiT-
KUIA Nepenik ocib, Wo MaroTe NPaBo Ha 3BEPHEHHSA f0 KOHCTUTYLiHOIO
Cygfy, a TakoX YiTKUiA nepenik MigcraB TaKoro 3BePHEHHS, MOK/IMKaHi
3a6e3neunTn, WoO6 cyn po3rnagaB MWE HalBaXKIMBILWI CycNifbHO
3HauyLLi cnpasu.

KpiM TOro, 3aKOH (HOpMaTMBHUI aKT) Mae 3abe3neunTn NpuHUMNn
KOHCTUTYLLIAHOIO KOHTPO/IO (BEPXOBEHCTBO NpaBa/ npaBoBnagas,
He3a/eXHICTb, KONerianbHiCTb, FNacHICTb, OGI'PYHTOBAHICTb |
060B'A3KOBICTb yXxBaneHUx KoHCTUTYUinHMM Cyaom pilwleHb i
BMCHOBKIB). HaBegeHI NpMHUMINM € OCHOBOIO AN151 6yAb-SIKOro Cy10BOro
KOHTPO/I0, OAHaK, OCKiIbKW KOHCTUTYLLIMHNIA KOHTPO/b CTOCYETLCSA
HaMBaXXNMBILLMX acneKTiB AissNbHOCTI Aep)XaBU M XXUTTA CyCMiNbCTBa,
TO B LbOMY BUMAaAKy BOHW BigirpatoTb 0CO6/MBO BaXK/IMBY POSib.

Llle ogHMM acnekTomM KOHCTUTYLIMHOro KOHTponw € 6e3nepe-
WKOAHICTb peanizayii pisuyHO0 0CcO60t0 NpaBa 3BEPHYTUCH A0
KoHcTtuTyuiliHoro Cyay gns 3axucty cBoix npas. Lleil acnekT cnis-
BiHOCUTLCA 3 HaBELEeHNM BULLE acreKTOM Mpo 3abe3neyeHHs nigctas
i nepeniky oci6, WO MalTb NPaBO 3BEPHEHHS A0 KOHCTUTYLIAHOrO
Cyfy, ofHakK Ui ABa acneKkTn He cynepeyarb OAWH OLHOMY, OCKiNbKK
€ acnektu, y aknx KoHctuTyuinHuii Cya mae 6ytm MakcuManbHO Bif-
KPUTOIO IHCTUTYLIEID AN nepecivyHol isnyHOi ocobn. B YKpaiHi, aK i
B HU3L iHWWX KpaiH, AN LbOoro, Hanpukag, 3anpoBagyXeHo iHCTUTYT
KOHCTUTYLINHOI CKapru.
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OcTaHHIMK B nepeniky (a He 3a 3HaYeHHAM) ABOMa acrekramun €
060B'A30K OpraHiB Ny6MivYHOT BNagN, AKUX CTOCYBANOCA PilleHHS
KoHcTuTyuiiHoro Cyay, nepernagatu cBOi pilleHHA, HOPMAaTUBHI
aKTu, ypaxoByOUN aprymMeHTu, WO iX BUKNALEHO B pPilleHHi
KoHcTtuTtyuiliHoro Cyay. 3okpema, Le CTOCyeTbCA Nap/iaMeHTy Ta
CyAiB 3aranbHOT O pucaunkyii. Lieil acnekT € OgHNM i3 HaliBaXXIMBILIKX,
OCKiflbKM BiH NMOKIMKaHWIi 3a6e3neunty pesynbTaTMBHICTb AifIbHO-
CTi opraHy KOHCTUTYLINHOI topucankuii. Lle o3Hauvae, Wwo, OCKibku
KoHctuTyyiiimin Cyg npy po3rnsgi NeBHOT CpaBy BigHaMLWOB NEBHI
NPUAMCK HOPMATMBHOTO aKTa, fKi BKa3ytoTb Ha Te, L0 SKUICh i3 OpraHiB
Aep>kaBHOT BNaAn MOPYLUMB KOHCTUTYLifIHI HOPMU, TO TaKe MOPYLUEHHS
Tpeba ycyHyTu. MNoHag Te, y piweHHi KoHcTuTyuiiHoro Cyay, sik npa-
BWNO, 3a3HAYAETLCA HE TifIbKK, AKi cCame HOPMU KOHCTUTYLLii MOPYLUEHO,
a isik came KoHcTuTyLiiHMin Cyn peKoMeHAye opraHam, Bif SKux 3ane-
XXUTb 3MiHa LMX aKTiB, 34INCHUTA Le. Tak caMO Lie CTOCYETbCS I CyaiB
3arafibHOT IopUCOVKLIT, AKUM He MOXHa MicNa BUHECEHHS PilleHHSA
KoHcTuTyyiiHuM CyfoM i3 KOHKPETHOro NMUTaHHA po3rnagatv i tay-
MauunTK BigNOBIgHI HOPMW He Tak, K ue 3p06mB KoHcTutyuilinnin Cya.

5. BMKOHYBaHICTb CyJ0BUX PiLLEHb

Un HaneXkHo BMKNageHO B 3aKOHOAABCTBI BUMOIM WOAO SACHOCTI, YiT-
KOCTIi, 3p03yMIfIOCTi CyA0BOro pilleHHA?

U HeMae nepewkogy AoCTyni O Cyf0BUX PilleHb?

UM NOBHO Ta [OCKOHAN0 BMMUCAHO OPUAMYHY Npoueaypa NpuMyco-
BOIO BMKOHAHHS PiLLEHHS?

Un NoBHO Ta AOCTaTHLO BUMMCAHO Npoueaypy 3abe3neyeHHs (obme-
YKEHHS MpaB 0cobu) 3a419 BUKOHAHHSA Cy40BOr0 PillEHHS?

Uun € goctaTHiMM opraHisaujiiHa Ta hiHaHCOBa CMPOMOXXHICTb OpraHy,
LLIO 34iACHIOE MPUMYCOBE BUKOHAHHSA Cy40BOrO PilLEHHS?

Un 3a6e3neyeHO anbTepHaTMBHI MOX/IMBOCTI 3BEPHEHHS 3a NPUMYCO-
BMM BMKOHAHHAM pilLleHHs cyfy B MpaBOBUiA cnoci6?

Un € 1icBOIO NMpoLieflypa OCKapXXeHHsI HeBUKOHAHHS CY[0BOr0 PilleHHs?
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U nepepbayae 60MKET geprkaBu (MICLLEBUIA OIOKET) BMAATKM Ha
BMMNaAOK BMKOHAHHA CyAO0BUX pilleHb abo BiALKOAYBaHHS 3a HEBU-
KOHaHi Cy[0Bi pilleHHA?

Uu foctaTHbO MipOKo perfiaMeHToOBaHOo Ta 3abe3neyeHo yHKLIOHY-
BaHHS IHCTUTYTY BifMNOBIfa/IbHOCTI 32 HEBUKOHAHHSA CY1OBOTO PilLIEHHS
3060B'A3aHOI0 0CO60H?

Uu € gieBOO Npoueaypa NPUTArHEHHA A0 BigMoBiAanbHOCTI AepXKaBu
B pasi HEBMKOHAHHS Cy[10BOr0 pilleHHA?

KomeHTap

Onsa 3abesnevyeHHs [ieBOCTI NPUHLMNY BEPXOBEHCTBA Npasa (npa-
BOBNaaasa) tpeba He nuue, W6 cys OyB He3aNEXHUM, CyAi — KOM-
NETEHTHUMW i YECHUMMU, a M TaKoXK Te, L6 Cyf0BI pilleHHs 6yno BUKO-
HaHO. BMKOHaHHA Ccyf0BOro pilleHHs € OCTaHHIM eTanom BifHOCUH
0cobu i cyaoBOi CMCTEMU — BriacHe, TUM, 33151 HOro 0coba O Hei i
3BepTaeTbcA. CyloBi pilleHHs, WO X He BUKOHAHO, HiBEOKTb CBOKD
LIHHICTb K 4Ns NOAEN, TaK i 4519 CUCTEMU AePXKaBHOI BNaan, OCKiIbKK
B TaKMin cnocib yTpavyaetbcs 6anaHc MK Pi3HUMM Tiikamy Bnagu. [gi
iHWI rinkKM Bnagn mMaroTb 3aBAaHHA 3a6e3nedunTn He e afekBaTHi
YMOBW [issNIbHOCTI CyA0BOI BNagn, a i BAKOHYBaHICTb CY0BUX PillEHb.
3akoHOgaBya Bnafja Mae nepefodavunTy Leil MexaHism y 3akoHax, a
BMKOHaBYa Bflafia NoBMHHA Ha NpakTuui 3abe3neunTu, Wwob BUHECEHI
cygamu pileHHst 6yno BUKOHaHo. LLLo6 3a6e3neunTu gl acrnekT, HOp-
MaTUBHUI aKT Mae BM3Ha4vaTu Taki KpuTepii.

Mo-neplue, BUMOTM B 3aKOHOAABCTBI WOAO0 SICHOCTI, YIiTKOCTI I
3p0O3YyMiNOCTi CYA0BOrO pPilleHHA MatoTb BYTU HaNeXHO BUKnage-
HUMMU. Lle 03Hauae, Lo Ccy0Be pilleHHs Mae 6yTy BMKNageHOo 6e3>Koa-
HUMX 3aBya/lbOBaHNX eNeMeHTIB, CeOTO B TakMil CMocib, Wwob 6yab-XTo
6yB CMPOMOXXHUM 3P0O3YMITH, LLIO CaMe BMPILLMB CyA, He 3BepTatoumnChb
[0 axiBuiB, sKi 6 ManM po3TAyMavynTn MOMY CYTHICTb YXBaslieHOro
pileHHs. YiTKICTb XXe, 3i CBOro 60Ky, 03Hauyae, WO CYTHICTb PilLEHHS
CApniiMaeTbCsl OJAHO3HAYHO, 6e3 pisHOUMTaHb. KpiM TOro, NoHATTA
YIiTKOCTI nepeabayvae MOXMUBICTb Cy6'eKTa nepegdadaTn pesynbtatu
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CBOIX AiiA, IO € TAKOX BaXK/MBOK XapaKTepuUCTUKOK BEPXOBEHCTBA
npasa (npasoBnagns).

Kpim LpOro KpuTepito BaXX/IMBUM TakOX € 6e3nepeLlKogHniA joctyn
[0 cyfoBuMX piweHb. Lle 3a6e3neyvyeTbcs WAAXOM ONy6iKyBaHHS
CYLOBUX pilleHb y APYKOBaHiii (hopMi, a TaKoX y (POpMi €NeKTPOHHOT
6a3u faHux, e mictunuca 6 cyfoBi piweHHs. Mpuknagom Takoi 6asu
B YKpaiHi € EgVHNI fep>XaBHUI peecTp CyaoBuUX piweHb. Cyaosi
PiLLEeHHS, WO X yXBa/NEHO CyAamu, MatoTb ByTn OCTYMHUMW ANA NKOLEN,
KOMY HaneXuTb MaTv MOX/MBICTb O3HANOMUTUCS 3 TUM, LLO came cy[,
BMPIWMB Yy IXHIA cnpaBi, a TaKOX y crpasax iHWWX Nogeii abo opu-
OVNYHNX OCib.

HacTynHum KpuTepiem € NOBHOTA Ta AOCKOHANICTb BUNMCAHOT lOpuU-
AVYHOI npoueaypy NPUMYCOBOTO BUKOHAHHSA PilLIEHHS.

MprMycoBe BUKOHAHHS Cy40BUX PilLiEHb € BXX/TMBUM aTpMbyTOM Cy[0-
BOI cucTeMu. s BUNagKy, KoM CTOPOHA He Xo4e BMKOHYBaTW Cy0oBe
pilLEHHS, Y 3aKOHI Mae 6yTK BMMMCAHO NpoLeaypy NPUMYCcOBOrO 1i0ro
BUKOHaHHS, fiKa 6yna 6 06rpyHTOBaHOK EKOHOMIYHO Ta 3aKOHOaB4o.
JoaaTKkoBO [0 LbOro KpUTEPItO B 3aKOHI CNif TaKOX BU3HAUYUTK NOB-
HOTY AgOCTaTHICTb BUNMCaHOI Npoueaypmn 3abesnevyeHHsa (0bme-
XXEHHA npas ocobun) 3a4/19 BUKOHAHHSA CYyJOBOTrO pilleHHS, Lo €
4YaCTUHOK NonepefHbLOro KPUTEPIto, OCKiNIbKM 6e3 LbOoro cama npo-
Lueaypa BUKOHAHHS pilLeHHS B6yae HEMOBHOHO.

He MeHLW BaXKNMBUM KpUTEPIEM € i1 [OCTATHICTb OpraHisayiiiHoi
Ta PiHAHCOBOT CMPOMOXHOCTI OpraHy, WO 34iACHI0E NPUMYCOBE
BWKOHaHHSA Cy[0BOro pilleHHs. Lie cTocyeTbea Hacamnepes cuctemm
[ep>KaBHNX BUKOHABLLIB, AKMX Aep>KaBa NOBMHHA 3a6e3neuntu Tak, Wwob
Le Bignosigano BulleHaBefeHUM Kputepiam. OgHaK e CTOCYeTbCA
TaKOXX HelloaBHO 3anpoBayKeHOro B YKpaiHi iIHCTUTYTY NpuUBaTHUX
BMKOHaBL,iB, fOOIp AKMX Mae 34iliCHIOBATUCS, 30Kpema, 3 Ornsgy Ha
KpuTepii, Wo ix HaBeAeHO BULLE.

Po3BMBatOuM MonepegHili KPpUTEpIli, BApTO 3a3HAYMTH, WO B 3aKOHI
Mae 6yTU BUMMCAHO TaKOX 3a6e3neyYeHHs afbTepPHATUBHOT MOX-
NVBOCTI 3BEPHEHHSA 33 NPUMYCOBUM BUKOHAHHAM PilleHHS cyay
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B NpaBOBMiA cnoci6. Lo anbTepHaTMBHY MOX/MBICTb B YKpaiHi npes-
CTaBNsATL NPUBATHI BUKOHaBL. [i 6yN10 3anpoBaiKeHo, 30KpeMa, i ans
TOro, Wo6 HagaTn rpomMagsHaMm MOX/INBICTb BUOOpPY: abo 3BepTaTncA
[0 Jep>XXaBHUX BUKOHABL,IB, fIKi € 3a/1eXXHUMU Bif fepxasun, abo 3Bep-
HYTUCA 4O NPUBATHUX BUKOHABL,IB, SKi HE MalOTb TaKOi 3a1eXXHOCTI Bif,
JepxxaBu, AK iXHi Konern — aep>kaBHi BUKOHaBLLI.

BaxknuBuM KpuTepieM TakoX € iieBa Npouenypa OCKapXeHHA HEBU-
KOHaHHA CYlOBOr0o pilleHHA. AK y)Xe 3a3Hayanocs B nornepegHix
po3ginax, caMa npoLefypa OCKap>XeHHs CyJ0BUX PilleHb € BXKIUBUM
efleMeHTOM CYTHOCTi BEpXOBEHCTBa Nnpasa (npasoBnasas). Le 6inbLioi
BaXX/IMBOCTI BOHa HabyBae y BMNafKy OCKapXXeHHs camoi npolenypu
HEBMKOHAHHSA CY[0BOrO PilEHHS, OCKINbKN BOHa, AKLWLO ii He 34iic-
HEHO, He BifnoBifae BUMMOram NMpuHLWNY BepXOBEHCTBa npasa (npa-
BoBnaaas). NMpoueiypa OCKapXXeHHA HEBUKOHAHHSA CYJOBOr0O pPillleHHS,
wo6 6ytn fAieBoto, HEOAMIHHO Mae nepepbayvaru BigNoOBifaNbHICTb
NnocafoBuUX OCI6, AKi Mai BUKOHATW LE PILLEHHS, a/le 3 MEBHMX MPUYMH
LbOro He 3po6unu.

OpHak, o6 3a6e3neunTn 4OTPUMaHHS 3a3HauYeHUX BULLE KPUTEPIIB,
NoTpibHa ¢hiHaHcoBa MigTpuMKa. OTXXe, BaXXMBUM acnekToM AOTpu-
MaHHSA NPUHLUMUNY BUKOHYBAHOCTI CYyJOBUX pilleHb € BU3HAYEHHS B
6rHoaKeTi Aep>kaBu abo B MicLeBOMY OHOAXKETI BMAATKIB HA BUKO-
HaHHS Cy40BUX pilleHb abo BifLWKOAYyBaHHSA 3a HEBUKOHAHI Cy0BI
pilleHHSs. BnacHe, Liei acrnekT € caMoO4YeBUAHNM, OCKiflbKM cama BUKO-
HYBaHICTb Cy0BUX pillieHb BUMarae hiHaHCOBOro 3abe3neyeHHs, Lo
oro maroTb BU3Ha4aTu AeprkaBHUIA abo MicLEeBi BHOIKETH.

HacTynHuMm KpuUTepieM € foCTaTHA perfnaMeHTOBaHICTh i 3abe3ne-
YeHHS PYHKLIOHYBaHHSA IHCTUTYTY BiAMNOBifaNbHOCTI 38 HEBUKO-
HaHHA Cy40BOro pilleHHA 3060B'A3aHO0 0cob60t0. Mpo cxoxwuii
acnekT y>ke nwnocs sue. Lieii kputepili 6a3yeTbcsa Ha TOMY, LLIO 0C06a,
BiANoBiJanbHa 3a BUKOHAHHS CYJ0BOrO pPillleHHS, NOBMHHA HeCTuU Bifg-
NOBIJa/IbHICTb Y TOMY BMMaAKY, AKLWO AOro He 6yNo HaNeXXHUM YMHOM
BMKOHAaHO. YTiM, npouedypa NPUTATHEHHA [0 BiANOBifaNbHOCTI Mae
6yT1 4iTKO, O6I'PYHTOBAHO pernaMmeHTOBaHOR 4 AieBoto. Came Takuii
MexaHi3Mm mMae 6yTn nepegbayeHo y BifMnoBigHOMY 3aKOHI.
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| ocTaHHI KpuTEpIli — Ue fieBiCTb NpoLeaypy NPUTATHEHHS 40 Bij-
NoBiganbHOCTI lepXaBu B pasi HEBUKOHAHHA CyJOBOIO PilleHHS.
Lia npoueaypa Bigpi3HAETLCA Bif npouefypyn NPUTATHEHHS 40 Bigno-
BiJaIbHOCTI NOCafoBOi 0CO6M 3a HEBMKOHAHHA CY40BOr0 PillleHHs
TUM, WO nepegbayae He NOKapaHHA, AKe XxapakTepHe y BifHOCUHaX i3
isyHUMM ocobamun (NpeacTaBHUKOM [epXKaBu B LLbOMY BUMaAKy), a
NnepeBaXHO BMMNATY BifLIKOAYBaHHA y (iiHAHCOBI opMi, i fieBiCTb LjEl
npoueaypu, WoHanepLle, 3aneXuTb Bif (hiHAHCOBOI CMPOMOXKHOCTI
BiANOBIAHOT fepykasun. [NpoTe ue 3an1eXnTb TaKOXX i Bif iIHLLINX YAHHUKIB,
AK-OT. YiTKICTb, 3p0O3yMifiCTb BUNUCAHOTY 3aKOHOAABCTBI NpoLenypu
Ta [ieBIiCTb Aep>aBHMX OpraHiB, AKi NOBUHHI 3a6e3nedvyBaTn (DyHKL,iO-
HyBaHHSA Liei npoueaypw.
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