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IOPUCAUKIISI MIDKHAPOIHOI'O KPUMIHAJBHOI'O CY1Y
OO0 3JIOYUHY ATI'PECII

Y emammi npoananizosarno opucouxyiio Miscnapooro2o KpuminaibHo2o cyoy Wooo 3104UHY azpecii, Ky
Cyo ompumae na niocmasi Kamnanvcokux oooamxis 2010 p. 0o Pumcovrozo Cmamymy. Posensinymo ymosu
i wnsixu nadymms Cyoom 0opucouxyii wyo0o 3104uKy azpecii ma MOXCIUSI 8apianmu 30iticHeHHs1 maKoi iopuc-

OUKYii Ha npakxmuyi.

KirouoBi ciioBa: MixHapoaHuil kpumiHanbHuil cyn, Pumceskuit Craryt, 31o4uH arpecii, Kamnanbcbki

JO0JaTKH.

[Monpu Te, 1110 37104MH arpecii HaJeKUTh JI0 Hali-
CTapilMX 3J0YMHIB, MIXXHAPOAHO-TIPABOBE pETy-
JIFOBaHHS 1BOTO 3JIOYMHY BiJICTAE BiJl IHITUX MiX-
HapOJHUX 3JI0YMHIB, TAKUX SIK T€HOLMJ], BOEHHI
3JI0YMHU Ta 3JI0YUHHU IPOTH MIoAsSHOCTI. Ilepmmii
MDKHAPOJTHHH CyIl, SIKHM OTPUMAB FOPHCIUKIIIIO I0JI0
LIBOTO 3J0YUHY, — MIXHApOJHUN KpUMiHAJIbHUN
cya (mami — MKC), Oyno ctBopeHo y 1998 p.,
a FOPUCIUKITIIO 100 arpecii neit Cyj1 oTpuMaB JHIe
3 1 ciuns 2017 p. Binnosigno 10 Kamnanabcbkux J10-
natkiB 2010 p. Pazom 3 tum, HiopuOep3pkwuii Biii-
ChbKOBHI TpUOYHANl pO3IJIsA/iaB arpecHBHY BIWHY
(war of aggression) ik HaBUIIMI (Supreme) Mix-
HApOIHUH 3JI04MH, SKWU BIAPI3HAETHCS Bij| 1HIIUX
BOEHHHX 3JI0YHHIB JIUIIE THM, III0 OXOILTIOE aKyMy-
npoBaHe 3710 B oMy (the accumulated evil of the
whole). BHecenns arpecii qo nepesiky HOpM jus
cogens Komiciero MIXKHAPOTHOTO MpaBa TaKoXK Mij-
TBEPJIKYE, 10 JIEPKABU BU3HAIOTH arpecito OLIbII
CEpHO3HUM TIOPYIICHHSM, OCKUIBKH Tl 3arpo3010
nepeOyBaroTh IHTEPECH BChOTO MIXKHAPOJIHOTO CITiB-
ToBapuctsa [1].

[Ticns TprBanux nebartiB 3M04MH arpecii Oymno BHe-
CEHO JI0 TIePEITIKy MI>)KHAPOJHUX 3JIOUHMHIB, 100
skux MKC Mmae 1opucnukiito, oJHaK BU3HAUYCHHA
LLOTO 3JI0YMHY, K 1 0coOnuBocTi ropucaukiii MKC
010 HBOTO, OyI0 c(HOPMYITbOBAHO aX Ha KOH(]e-
penuii B Kamnani y 2010 p., i e yepes pik micis
OTpUMaHHS TPUALATOI paTudikamiiiHoi rpaMmoTn
Kamnanbcekux nonatkisB MKC HaOyB ropHCIUKITT
LI0/I0 LBOTO 3JIOYMHY, 10 BU3HAUYEHO B CTATTAX 8
bis, 15 bis 1 15 ter Pumcbkoro CratyTy.

3rigHo 3 KamnanbchkuM jonatkoM 2, Oyi0 J1o-
naHo HOBY cT. 8 bis «3mounn arpecii» (Crime of
Aggression) [2], sixka B 1. 1 Bu3Ha4ae akT arpecii
iHAMBiZA, OCHOBHUMH €JIEMEHTAMH SIKOTO €. «JIJIs
et mporo Craryrty, “31mounH arpecii’ o3Haudae
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MJIaHYBaHHS, [T ITOTOBKY, 1HII[IFOBAHHS YA BUKOHAH-
Hs1 0c00010, IKa 33 CBOEIO MOCAT0I0 MOXKE €(PEKTHB-
HO 3JIMICHIOBATH KOHTPOJb YW KEPYBaTH TOJITHY-
HOIO YM BIHCHKOBOIO JII€I0 JepXkaBH, aKTy arpecii,
SKHH 32 CBOIM XapaKTepoM, TSXKKICTIO 1 00csIrom
craHoBUTH oueBuaHe nopymeHHss Cratyty OOH»
(For the purpose of this Statute, “crime of ag-
gression” means the planning, preparation, initiation
or execution, by a person in a position effectively to
exercise control over or to direct the political or
military action of a State, of an act of aggression
which, by its character, gravity and scale, constitutes
a manifest violation of the Charter of the United
Nations).

Take BH3HAuCHHS IyXXE CXOKe Ha BH3HAYCHHS
«3II0YHMHY MPOTH MUPY» B HiopuGep3pkomy Craty-
Ti. SIk 6aunMo, I1e BU3HAYEHHS OOMEXKY€e KpHUMi-
HaJIBHY BIJIMOBINAJBHICTD JIUIIE OO JIiAepiB, 10
SIKMX BITHOCATH 0Ci0, 110 €(EKTHBHO 3IHCHIOIOTh
KOHTPOJb 200 KepyIOTh MOJITUIHUMH YH BiHCHKO-
BHUMHU JisSIMU JiepxaBu. BiamosinHo 1o «EjxemeHTiB
3mounHiBY [3], y Takiil JigepchKii MO3HIT MOXKe
OyTu Oinplie K ofHA ocoda.

CIIA He nOroaMyiMch 3 TaKUM BU3HAYEHHSIM 1H-
JIMBITyaIbHOTO 3JIOYMHY arpecii, OCKITBKU HAIOMSI-
rajy, 0 3JI0YMH arpecii BiApi3HAETHCS BiJl 1HIIUX
3JI0YUHIB, 110110 skuX MKC Mae ropHUCIUKITiIo, THM,
[0 1HJWBIIa HE MOXKHA 3BUHYBATHTH y BUYMHEHHI
3JI0YMHY arpecii 6e3 monepeaHbOr0 BU3HAYCHHS
TOTO, IO JepkaBa cama BYMHHUIA arpecito [4].
Taxe BCTaHOBIIEHHS aKTy arpecii mae 3poourtu Pa-
na besneku OOH.

Sk 3a3Hauae 1. B. KacuHiok, Haii0IbII CIIipHIM
MUTaHHSM, TIOB’si3aHUM 13 opucaukiiero MKC
II0/I0 3JI0YMHY arpecii, Oysi0 nmuTaHHs y4yacti Paan
besmexu OOH. IloBHoBaxxenust Panu besmexu ne-
penasaru 10 MKC cnpaBu 1mono iHAMBITyadbHOT
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KpUMIHAJILHOT BiJIMOBIIAIBHOCTI «€ TapaHTIE0 TO-
T, 1[0 BHCOKi JIep>KaBHI 0COOU HE 3MOXYTh YHHUK-
HYTH BIJMOBIJAILHOCTI 32 BUMHCHI HUMH 3JI0YHHH
MIPOTH CBOTO HAPOXy, HABITH SAKIIO iX IepaBa He
parucdikye Cratyt MKC» [5, c¢. 151-152].

VY myHKTi 2 crarti 8 bis mMomaHo BU3HAYCHHS
aKTy arpecii qep:kaBH, Sk MiCTUTh OCHOBHI eJie-
MEHTH BU3HaueHHs arpecii B Pesomornii [A OOH
1974 p. 3aranbHe Bu3Ha4eHHs (a general clause) me-
penbauae:

«2. Jlns miste#t maparpaga 1 “akrt arpecii” o3Ha-
yae 3aCTOCYBaHHS 30pOWHOI CHIIM ONHIEIO JepxKa-
BOIO MIPOTH CYBEPEHITETY, TEPUTOPIATBHOT I[1TICHO-
CTi 1 MOTITHYHOI HE3aJICKHOCTI 1HIIOI ACPKaBH, UM
OyAb-KUM 1HIIUM crIocoO0oM, HecyMmicHUM 31 Cra-
tyroMm OOH» (For the purpose of paragraph 1, “act
of aggression” means the use of armed force by a
State against the sovereignty, territorial integrity or
political independence of another State, or in any
other manner inconsistent with the Charter of the
United Nations).

Cepen axTiB arpecii B m. 2 cT. 8 bis 3a3Hau€HO
TaKki Jii, He3aJIe;KHO BiJ MPOroJIomIeHHs BiliHM,
BianosigHo a0 Pesomonii TA OOH 3314 (XXIX)
Bix 14 rpyaus 1974 p.:

(a) BTOprHEHHS Yu HamaJ 30pOWHUX CHJI OJHI€T
JiepKaBy Ha TEPUTOPIiIO 1HIIOT AepxKaBH, 4n Oy/b-
sika BIMCBHKOBA OKYyMaIllis, HABITh TUMYACOBa, IO
cTaja pe3y/bTaToM TaKOTrO BTOPTHEHHS YH HaIasy,
a00 Oymp-siKa aHEKCisl IUISIXOM 3aCTOCYBAaHHS CHIIH
TEepUTOPIi 1HIIOT Iep)KaBH YM 11 YaCTHUHU;

(6) bomOapayBaHHs 30pPOHHUME CHIIAMHU OJHI€T
JIepXKaBH TEPUTOPIT 1HIIOT JepKaBH YK 3aCTOCYBaH-
Hs1 30pO1 OZHi€I0 ACPKABOIO IPOTH TEPUTOPIT 1HIIOL
JepIKaBy;

(B) OyioKyBaHHSI TIOPTiB YK OeperiB OomHiel mep-
JKaBH 30pOVWHIMU CHJIAMHU IHIIIOT IEPIKABH;

(r) Hamma 30pOMHKMX CUIT OJTHIET ICPKABH HA 3EM-
J1i, MOpi 4M B MOBITPi, 800 HA MOPCHKHUIA 1 MOBITPS-
HUH (QIIOT 1HIIOT IepKaBH;

(r) 3acTocyBaHHS 30pOHHMX CHII OFHIET epxKa-
BH, sIKi nepeOyBalOTh Ha TEPUTOPIi 1HIIOT AeprKaBU
3a 3roJ010 IepKaBH NepeOyBaHHS, B TOPYIICHHS
YMOB, TiepeaidaueHuX B yroi, ado OyIb-sKe IpoI0B-
JKEHHsI 1XHBOTO rMepeOyBaHHS Ha TakKid TepuTopii
11033 TepPMiHAMH, BCTAHOBICHIMH B YTO1;

(e) il onHiel Aep)kaBU MIONO JT03BOIY BUKOPH-
CTaHHS CBOET TEpUTOPIi, sika Oyna Ha/JlaHa B PO3IIO-
PAIDKEHHS 1HINIA AepraBi, ANs 3A1HCHEHHS aKTy
arpecii Ti€lo HIIOI IEP)KABOO MPOTH TPETHOT Jep-
JKaBH;

() HajgCWITaHHS OJTHIEIO JISPKABOIO UM Bijl IMEHI
1i€T IepkaBy 30pOHHUX OaHI, TPYII, HEPETYISAPHUX
BIICBKOBUX YM HaMMAaHIIIB, SKi 3IHCHIOIOTH aKTH

3aCTOCYBaHHS CHJIM TIPOTH IHIIOI JEp’KaBH TaKoi
MOTYXHOCTI, L0 IOCSATalOTh PiBHS aKTiB, Mepepaxo-
BaHUX BHIIIE, 800 CyTTEBO 3aCTOCOBYIOTH Ti.

o6 xokeH i3 3a3HaYEHHMX aKTiB MOXKHa OyJo
KBaJTi(iKyBaTH SIK aKT arpecii, 3aCTOCYBaHHS CHJIA
Ma€ BIJMOBIJIATH KPUTEPisM 3aralbHOTO BU3HAYCH-
H# arpecii B 11. 2 cT. 8§ bis.

JpyruM KpoKoM IJIsi BH3HAUCHHS AEPKABHOTO
KOMITIOHEHTY B 3JIOYHHI arpecii € Te, o Takuil akT
arpecii CTAaHOBUTD «3a CBOIM XapaKTePOM, TSDKKICTIO
i macmtabamu siBHe mopymeHHst Cratyty OOH».
Lle Oyno ULEHTpaJbHUM EJIEMEHTOM KOMIIPOMICY
B Kammauri, sskoro mifIuIM Mmoo BU3HAYEHHS 3]10-
yuHYy arpecii [6, p. 8]. Taka HopMa nependauae, 110
BiamosigHo 10 Ctaryty OOH nuie nyxke cepios-
Hi i OJTHO3HAYHO HE3aKOHHI BUMAJIKU 3aCTOCYBaH-
HSl CHJTH JIEP’KaBOI0 MOXYTh NPUBECTH JO iHIUBI-
JyallbHOT KpUMIHAJIBHOT BiJTIOBINALHOCTI Jijiepa
uiei kpaiHu.

Keppi Mak/lyran BOauae aesky HEHOCHTiAOB-
HICTh y 1. 2 CT. 8 bis, a came «JOCIIBHUIN TEKCT Mij-
nyHKTy (0) nepenbavae, 110 akT arpecii Oyzne 3aBep-
IICHUH IMicTs 3aKiHYCHHS akTy OoMOapyBaHHS Yd
3acTOCYBaHHA OyIb-AK0i 30poi OIHI€I0 JepKaBOIO
MIPOTH TEPUTOPIi 1HIIOT JepxKaBH. 3 1HIIOrO OOKY,
MIAYHKT (a), SKUH CTOCY€ETHCS SIK IO BTOPTHEHHS,
TaK 1 10 BIHCHKOBOT OKYyMaIlii, mepeadadae, Mo akT
arpecii Moxxe TpuBatu. OCTaHHIN CTOCYEThCS jus ad
bellum, 3riHO 3 SIKUM akT arpecii MOXke TpUBaTH,
TIOKH 3aCTOCYBaHHS CHIJIN JIOCATAE CEPHO3HUX MOPY-
menb Craryty OOH» [7, p. 294].

Crarts 15 bis Pumcekoro CratyTy mepenbadae
ymoBH, 3a skux MKC Moxe 3miiicHioBatH 1opuc-
JIMKIIIO HaJT 3I0YMHOM arpecii 0e3 3BepHeHHs Pann
be3neku, ToOTO Ha MiJCTaBl 3BepPHEHHSI Jiep:KaBU
yu 3 iHiniarusu Cyny (proprio motu). 3rinHo 3 1. 2
ct. 15 bis, MKC moxe 3IIHCHIOBATH IOPUCIUKITIIO
HaJ 3JIOYMHOM arpecii, BANHEHUM IIiCIsl TOTO, 5K
JIOTIOBHEHHSI HA0paJin YMHHOCTI 1y1s1 Xoua 6 30 nep-
aB — ctopin Craryty. [IyHkT 3 ct. 15 bis nepenba-
Yae e oHy J0AaTKoBy (cumulative) ymoBy — nep-
JKaBU-yJaCHUI[I MAIOTh MPUHHSTH IIE OJHE OTHO-
paszoBe (one-time) pimeHHs, AK€ O aKTHBYBaJIO
topucaukiito Cyny. Bonu mMoxyth 3poOutu ue
maie micis 1 ciaas 2017 p. koHceHCycoM abo Xoua
6 OLIBIIICTIO y ABI TPETi AeprkaB-CTOPiH, 110 OyII0
HEOOXiTHO 1 ISl IPUIHATTS TOMTOBHEHB 10 CTaTyTy.

3rigao 3 1. 4 ct. 15 bis Pumcekoro Craryry,
JIMIIIE 3JIOUMHU, 1110 € HACTIIKOM aKTIB arpecii, Buu-
HEHUX OJIHIEIO 3 JiepKaB — cTOpiH Pumcekoro Cra-
TYTY MPOTH 1HIIOT JeP>KAaBU — CTOPOHH, ITiJaal0Th
i ropucaukiiro Cyny B pe3yibTari 3BepHEHb JIep-
kaB uu 3 iHiniatusu Cyny (proprio motu). binbiie
TOrO, OyIb-SKa JIEp’KaBa-CTOPOHA MOXKE 3asBHTHU
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npo Buxin 3-mia ropucaukmii Cyny (opt out of the
Court’s jurisdiction), mogaBIIu IeKIapariio.

Cyn Moxe, 3TiZHO 31 CT. 12, 3MiiCHIOBATH IOPHC-
JUKIIF0 [OJ0 3JI0YMHY arpecii, ska BUIUIUBAE
3 aKkTy arpecii, BAMHEHOTO JIePKaBOI0-CTOPOHOIO,
SIKIIO JIMIIE IS JepiKaBa-CTOPOHA MOTEPEIHBO HE
3asBHJIA, [0 BOHA HE BU3HAE TaKy IOPUCIUKIIIIO
Cymy, 3apeecTpyBaBIIN JeKiIapaliro. BigkimkaHas
Takoi gekiapaiii Moxe OyTH 3IiHCHEHO Yy Oyib-
SIKUHM 4ac 1 Mae OyTH PO3IIISIHYTO JIEP>KaBOIO-CTOPO-
HOIO yrponoBk TphoX pokiB (The Court may, in
accordance with article 12, exercise jurisdiction
over a crime of aggression, arising from an act of
aggression committed by a State Party, unless that
State Party has previously declared that it does not
accept such jurisdiction by lodging a declaration
with the Registrar. The withdrawal of such a de-
claration may be effected at any time and shall be
considered by the State Party within three years).

st Toro, mo6 MKC maB ropuCOUKITIO BiAIO-
BigHO 1o 1. 4 cT. 15 bis, KaMmanbCbKi JOJaTKH Ma-
10Th OyTu paTudikoBaHi i HAOyTH YMHHOCTI X0ua 0
IUTSL ONHIET 3 mepikaB — NepKaBU-arpecopa 9u Jep-
KABU-)KEPTBH, OCKIJIbKU JIOIAaTKH HAOyBarOTh YMH-
HOCTI JJIs1 KOXKHOT JIep KaBU-YYaCHUIII 1HIUBITyalTb-
HO, 3TiJHO 3 MEPIIUM pedeHHsM 1. 5 ct. 121. Bin-
noBigHOo, MKC MOke 3aCTOCOBYBaTH HOIATKU IIOHO
3II0YMHY arpecii, Akmo abo Jepxkapa, Ha TEPUTOPIT
sikoi YMHHUTBCS arpecis (ct. 12.2a), abo mepkaBa
rpoMajsHcTBa arpecopa (ct. 12.2B) parudikysanu
JIoJaTKH. SIKIo * nomaTku He HAOynW YUHHOCTI
JUTS KOITHOT 3 X aepskaB, MKC He 3Moxe 3iiic-
HIOBaTH IOPUCIHUKIIIIO 3a cTarTero 15 bis.

‘YMmoBH, 3a sikux Cyj1 31IHCHIOE FOPUCAUKIIIIO IIO/I0
3II0YHMHY arpecii, BIPi3HIIOTHCS BiJI THX, SIK1 TIepe/-
OayeHi B apyromy pedeHHi m. 5 ct. 121, 3rigHo
3 skuM: «11lo0 nepkaBU-CTOPOHH, KA HE MPHUITHS-
na ponatku, Cya He 3[iCHIOBaTHME FOPUCAUKIIIIO
OO 3JI0YMHY, 3a3HAYCHOTO B JTOAATKY, KOJIH BiH
BUMHECHUI TPOMasIHAMH ICP)KaBU-CTOPOHU UM Ha
i Teputopii». OckinbKku 3704MH arpecii OyB mia
ropucnukiiero Cymy BiJl camMOro moyarky 3TiJHO 31
cT. 5 (1d) Pumcekoro Craryty, nep:kaBU-CTOPOHH
npuiHsITH fopucauknio Cymy mono 3J04HHy arpe-
cii uepe3 1. 1 cr. 12 Craryry, patudikyroun Horo.
Pazom 3 Tum, m. 2 ct. 5 Craryty Hajanma Jepika-
BaM-CTOPOHAM MOXKIIHUBICTb Tiepe10adaT YMOBH Sui
generis Ui 3N1ACHEHHS FOPUCIUKIIIT IIIOI0 3TI0YHHY
arpecii.

OTxe, crieniajgbHa FOPUCIUKIIIA MO0 3I0UHUHY
arpecii 6a3yeTbcs Ha 3rofi nepxkan. JlocTarHbo ma-
CUBHOI 3ro/id Yy GopMi yTpUMaHHS BiJl BUXOMY 3-ITi]T
topucaukuii Cyny (To6To HemogaHHS 3asBHU PO He-
BH3HAHHI IOPUCIMKINIT) IIOMO 3JI0YMHY arpecii.

Opnak micist Kammanbcbkol KOHPEpeHIIii esiKi aep-
KaBHW 3alHSUTH TIO3HMIII0, 3TiTHO 3 SIKOIO MOTpiOHA
aKkTUBHa 3rofa, a came — MKC martume ropucank-
[iI0 JUIIE NION0 JAepKaB, ski patudikyBamu Kam-
ajabChKI TOOATKH.

IOpucnukuiina cxema crarti 15 bis (4) nocutsb
cKiIagHa. ABTOpH MOCIOHMKA «PaTtndikariis Ta imMrie-
MeHTanis Kamnanecekux JlogarkiB o PuMmcekoro
Craryty MKC. 3nounn arpecii. BoenHi 3;0unHm»
rpadivHo 300paxyroTh ii Tak [6, p. 10]:

Hep:xaBa- JlepxaBa-
JKepTBa JKepTBa He
parudikyBana | patugikyBaia
A0TATKH JOAATKH
JlepxaBa-arpecop Cyn mae Tak
patudikysana i He BUHIIIA I0pHC-
3-mij opucaukiii Cymy JMKIIITO
JlepxaBa-arpecop He Tax Hi
patudikysana i He BUHIIIA
3-mij opucaukii Cymy
JleprxaBa-arpecop Hi Hi
patudikysana i BUiiIa
3-mij oopucaukii Cymy
JlepxaBa-arpecop He Hi Hi
parudikysana i BUiIIIa
3-mij opucaukii Cymy

HepxaBu, aki He patudikyBann Pumcekuii Cra-
TYT, HE NTANaaroTh miJ ropucaukiiro Cymy asi
SIKII[O 3JI0YMH arpecii BANHEHUI IXHIMHU TpoMajsiHa-
MM, aHi Ha 1XHii Tepuropii. Lle Biapi3HsEe FOPUCIUK-
iF0 IIOJI0 3JIOYMHY arpecii i Bia pexumy, nepea-
OaueHoro m. 2 cT. 12, KWl 3aXHIAE TEPUTOPIIO
Jep>KaB-CTOPiH BiX T€HOLHUIY, 3TOYHNHIB IPOTH JIFO-
JITHOCTI 1 BOEHHHUX 3JI0YHHIB TPOMaJITHAMH JICPKaB,
sKi He € cropoHamu CTaryTy, 1 Bii pexXumy, rnepen-
Gagenoro 1. 3 cT. 12, Akuil ga€ 3MOTY AepKaBaM —
He cropoHaMm CTaryTy NPUWHSTH OPUCIUKIIIIO
Cyny Ha mifacTaBi npouenypu ad hoc Ta B KOXHO-
My OKPEMOMY BHIQJIKy iHAMBIIyanbHO (ad hoc and
case by case basis). BUHATOK CTaHOBUTB JIUIIE J103-
BiJI, Iepe0aueHuid 1. 2 CT. 5, BCTAHOBUTH CIICIIi-
ANbHUH IOPUCTUKIIIHHUI pexXUM IS 3I09HMHY arpe-
cii, mo Oyn0 TaKOX KOMIIPOMiCOM, HOCSTHYTHM
y Kammnaui.

3rimHo 3 myHktamu 6-8 ct. 15 bis Pumcbkoro
Craryty, nepen0adeH0 YMOBHU IIOJIO 3IiHCHEHHS
IopUucauKIii 1 npoueaypHi Bumoru mono MKC
B Moro B3aemuHax 3 Panoro besnexku OOH. Binno-
BigHO 10 HuX, Pama be3neku miciis MOBiIOMIICHHS
[TpokypopoM Tpo HOTO HaMip PO3MOYATH PO3CITITY-
BaHHs cama BU3Hayae, 4y OyJio BYNHEHO aKT arpecii.

OTtxe, monpwu e, 1o 3 1 ciuasg 2017 p. MKC mae
FOPUCIUKIIIO MO0 3JI0YMHY arpecii, me 6araro 3a-
JUIIAETHCS 3pOOUTH AJIST TOTO, MO0 IF0 IOPUCIUK-
I[iF0 3aCTOCOBYBAJIM Ha MPaKTHI. | OCKIIbKH Ma-
JIOWMOBIPHO, IO JIeP)KaBU-arpecopH paTu(iKyrOTh
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Pumcrknii Cratyt MKC un 3po0sTh 3asBy PO BH-
3HanHs topucaukiii MKC mono 3mounny arpecii,
OCHOBHA BIJNOBINAJIGHICTH 1 HALA 3aJUIIAETHCA

1.

na Pami Besnexm OOH, sika Ma€ IMOBHOBa)KEHHS
3BEPHYTHUCS 10 MIXKHAPOJHOTO KPUMIHAIBHOTO CY-
Jly TOJI0 BiIKPUTTS TaKUX CIPaB.
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M. Antonovych

JURISDICTION OF THE INTERNATIONAL CRIMINAL COURT
OVER THE CRIME OF AGGRESSION

The article deals with analysis of the jurisdiction of the International Criminal Court over the crime of ag-
gression which the Court received under the 2010 Kampala amendments to the Rome Statute. The author ex-
amines the definition of the crime of aggression given in article 8 bis which comprises an individual clause
(the planning, preparation, initiation or execution, by a person in a leadership position of an act of aggres-
sion which, by its character, gravity and scale, constitutes a manifest violation of the Charter of the United
Nations) and a general clause. The position of the USA concerning the prosecution of an individual for the
crime of aggression is analyzed under which the Security Council would first need to determine that a state
had committed an act of aggression. The author stresses that despite the non-declaration of war, the acts of
aggression may include numerous actions starting with the invasion or attack by the armed forces of a State
of the territory of another State, or any military occupation, however temporary, resulting from such invasion
or attack, and up to the sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries,
as defined in the UN GA Resolution 3314 (XXIX) of 14 December 1974. The annexation of the Crimea and in-
vasion by the armed forces of the Russian Federation, both regular and irregular, in the East of Ukraine since
March 2014 meets this definition of aggression. The author analyses conditions and mechanisms of acquiring
Jurisdiction over the crime of aggression by the International Criminal Court and possible ways of exercising
such jurisdiction. It is accentuated that the Court may, in accordance with article 12, exercise jurisdiction
over a crime of aggression, arising from an act of aggression committed by a State Party, unless that State
Party has previously declared that it does not accept such jurisdiction by lodging a declaration with the Reg-
istrar. The sui generis jurisdiction over the crime of aggression is based upon states’ consent. However where
the Prosecutor concludes that there is a reasonable basis to proceed with an investigation in respect of a crime
of aggression, he or she shall first ascertain whether the Security Council has made a determination of an act
of aggression committed by the State concerned. The author draws to the conclusion that as it is not likely that
aggressor states will recognize the Court’s jurisdiction over the crime of aggression, the main responsibility
still rests with the UN Security Council which has the authority to address the International Criminal Court
in such cases.
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